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ROBERT  Lain  (ilFFORD. 


MASTERS    OF  TH£    ROLLS. 


XV 


GEORGE  IV.  —  continued. 


Ax.  Dom. 

1 

€^xaulUiti. 

Wittftri  oi  ibraL 

MsutUn  at  BolU. 

189;. 

Squli. 

1827. 

Mays. 

1 

JOHN  SINGLETON  Lobd 
LYNDHURST. 

1 

SiE  JOHN   SINGLETON 
COPLEY. 

Sib  JOHN  LEACH. 

WILLIAM  IV.    26  June,  1830. 


iAir.  Dox. 

€|)anallor)iL 

• 

IBiftptti  at  ibeaL 

j¥iKitni  of  Jftantf. 

1830. 
June. 

LoBO  LYNDHURST. 

< 

IfiS4. 
Sq>.S9. 

Not.  22. 

1835. 
April  2S. 

18%. 
Jul  16. 

Jul  19. 

HENRY  Lobd  BROUGHAM 
AND  VAU.X. 

Lobd  LYNDHURST. 

Sib  CHARLES  CHRISTO- 
PHER  PEPYS. 

CHASl      CHRISTOPHER 
Lobd  COTIENHAM. 

SiB  C.  C.  PEPYS,   M.  R.  ; 
SiB  LANCELOT  SHAD. 

WELL- V.C.; 
Sib  J.  B.  BOSANQUET,  J. 

HENRY  BICKERSTETH 
(creBtcd  Lobd  Lanoualb). 

VICTORIA.    20  June,  1837. 


Ajr.  Don. 

1 

1 

tSLtaxtvi  at  ViaUi. 

1 

1837. 

June. 

1841. 

Sc».^ 

■         IMH 

1 

LoBO  COTTENHAM. 
Lobd  LYNDHURST. 
Lobd  COTTENHAM. 
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VICK-CHAN'CELIX>RS. 


VICE-CHANCELLORS. 


GEORGE  IIL 


L. 


An.  Dom. 


I8I3. 

April  II. 

1818. 

January  IS. 


fBUt'CiKaaXlaxi  of  C^s^nlr. 


SiK  THOMAS  PLUMEK. 
Sir  JOHN  LEACI|. 


GEORGE  IV. 


An.  Dom. 


1827. 
May  4. 
Nov.  1. 


Witv€t^nuU0vi  of  C^slanlr. 


Sir  ANTHONY  HART. 

Sir  LANCELOT  SHAD  WELL. 


VICTORIA. 


An.  Dom. 


1837. 

1841. 

October  IS. 


^itt»C^nuHati  under  sUt. 
5  Vict 


Sir  LANCELOT  SHADWELL. 


j 

i     lit.    Sir  JAMES  LEWIS  KNIGHT 

BRUCE 
I     Snd.    SIR  JAMES  WIGRAM. 
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184L 


GENERAL  ORDER. 

Tuesday^  October  12th|  1841. 

[This  order,  which  was  made  in  pursuance  of  the 
5  Fict.  c.  5.  ss;  2. 3^  and  which  contained  certain  regula* 
dons  respecting  the  transfer  of  suits  and  matters  from 
the  eqni^  side  of  the  Court  of  Exchequer  to  the  Court 
of  Chanoeiy,  was  discharged,  and  other  regulations  sub* 
sdtnted,  by  the  SOth  Order  of  the  26th  of  Oaober, 
1842.  (a)] 

(a)  See  pott,  p.  xxxnL 


ORDER  OF  COURT. 

1st  November^  1841. 

Whereas  powers  of  attorney  have  been  granted  by 
divers  persons/  empowering  other  persons  to  demand 
and  receive  cheques  payable  by  the  Accountant-General 
of  the  Court  of  Exchequer;  and  the  office  of  such  Ac- 
countant-General has,  by  virtue  of  the  act  passed  in  the 
5th  year  of  the  reign  of  her  present  Majesty^  intituled 
**  An  Act  to  make  further  Provision  for  the  Administra^ 
tion  of  Justice,"  ceased  to  exist.  I,  John  Singleton  Lord 
Lyndkurstj  the  Lord  Cbancellori  do  hereby,  pursuant 
to  the  said  act,  direct  that  the  Accountant-Oeneral  of 
the  Court  of  Chancery,  and  the  Governor  and  Com- 
pany of  the  Bank  of  England^  be  at  liberty  to  act  upon, 
or  under,  the  several  powers  of  attorney  which  may 
have  been  granted  or  given  according  to  the  practice  of 
the  Court  of  Exchequer  for  paying  over  any  sum  or 
Vol.  L  a  sums 
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1841.  sums  of  moneyj  in  the  same  manner  as  if  such  powers 
had  been  granted  to  be  acted  upon  by  the  Accountant- 
Greneral  of  the  Court  of  Chancery,  in  the  form  and 
according  to  the  usage  of  his  office;  and  all  receipts 
which  shall  be  given  by  the  persons  to  whom  such 
jiowers  may  have  been  so  granted,  according  to  the 
practice  of  the  Court  of  Exchequer  as  aforesaid,  shall 
be  good  and  valid  discharges  to  the  Accountant-General 
of  the  Court  of  Chancery  and  the  Governor  and  Com- 
pany of  the  Bank  of  Englandj  respectively,  as  they 
would  have  been  if  such  powers  had  been  given  to  be 
acted  upon  by  the  Accountant-General  of  the  Court  of 
Chancery. 

Ltndhurst  C. 


ORDER  OF  COURT. 

11th  Naoember^  1841. 

Whereas  an  act  was  passed  in  the  fiftli  year  of  the 
reign  of  her  present  Majes^  intituled  ^^  An  Act  to. 
make  further  Provisions  for  the  Administration  of  Jus- 
tice;" and  whereas,  under  the  powers  in  that  act  con- 
tained, two  additional  Vice-Chancellors  have  been  ap- 
pointed :  Now  I  do  hereby  order,  — 

I. 

On  bills  now  '  That  in  all  informations  or  bills  marked  under  the 
ChM^llI^'^  first  order  of  the  5th  day  of  Afay,  1837,  with  the  words 
pluntifftoadd  ^^  Lord  Chancellor,''  the  plaintiff  shall,  underneath  the 
Chancellor,  to  ^^rds  <^  Lord  Chancellor,"  write  the  title  of  one  of  the 
whose  Court  three  Vice- Chancellors,  at  his  option ;  and  the  cause 
be  attached,      shall  thenceforth,  unless  removed  by  some  special  order 

of 
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of  fhe  Lord  Qiancellori  be  attached  to  such  Vice*Ghanh '      1841. 
cellort  Court  ^•^■V*^^ 

II. 

That  the  title  of  the  Vice-Chancellor,  to  whose  Certificate 
Coart  any  cause  shall  be  attached,  shall  be  marked  iu  ready  for  hear- 
every  certificate  granted  under  the  second  order  of  the  ^°S  ^^  ^ 
Sth  day  of  Jl%,  1887.  Sl"  man'ner. 

That,  subject  in  every  case  to  any  special  order  Assignment  to 
made  or  to  be  made  by  the  Lord  Chancellor,  every  Courts  of  cer- 
canse  already  heard  by  any  Vice-Chancellor  since  the  ^°  causoj 

a^       if  now  standing 

first  day  of  this  present  Michaelmas  term,  be  attached  to  for  hearing. 

the  Court  of  the  Vice-Chancellor  by  whom  the  same 

has  been  heard ;  and  every  cause  standing  in  the  Lord 

Chancellor's  book  of  causes,  down  to  and  inclusive  of 

the  cause  of  Hodges  v.  Dah/f  shall  be  attached  to  the 

Court  of  the  judge  to  whom  the  same  is  appropriated 

in  the  said  book. 

IV. 

That  the  plaintiff  in  every  cause  now  in  the  Lord  How  the  other 
Chancellor's  Court,  whether  already  heard,  standing  for  pending  are  to 
hearing,  or  otherwise,  except  those  mentioned  in  the  be  assigned' 
last  preceding  Order,  shall  be  at  liberty  to  deliver  a 
notice  to  his  clerk  in  Court,  stating  the  name  of  the 
Vice-Chancellor,  to  whose  Court  he  desires  such  cause 
to  be  attached,  and  to  serve  notice  thereof  on  all  parties 
to  the  cause ;  and  in  case  the  plaintiff  shall  neglect  or 
omit  so  to  do  on  or  before  the  I7th  day  of  Naoember 
instant,  the  defendant,  or  any  one  of  the  defendants, 
shall  be  at  liberty  to  give  such  notice ;  and  in  case,  on 
the  21st  day  of  November  instant,  no  such  notice  shall 
have  been  given,  then  any  person  who  may  be  desirous 
of  applying  to  the   Court   in  such  cause  shall  be  at 

a  S  liberty 
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I64il.  liberty  to  give  such  notice ;  and  that  the  notice  of  the 
plaintiff,  if  given  on  or  before  the  said  17th  day  of 
November  instant,  or  if  not  so  given,  then  the  notice 
whether  of  the  plaintiff  or  of  any  one  of  the  defendants 
first  given  after  the  said  17th  day  of  Naoember  instant, 
and  before  the  said  21st  day  of  Naoember  instant,  and 
the  notice  of  the  plaintiff,  or  of  any  one  of  the  defend- 
ants, or  of  the  person  desirous  of  applying  as  aforesaid, 
first  given  on  or  after  the  said  2 1st  day  of  November  in- 
stant, shall  determine  the  Court  to  which  such  cause 
shall  be  attached,  unless  removed  therefrom  by  any 
special  order  to  be  made  by  the  Lord  Chancellor ;  and 
that  no  party  or  person  shall  move,  petition,  or  take  any 
proceedings  until  such  notice  has  been  given. 

V. 

That  all  motions,  petitions,  and  further  proceedings 
in  causes  in  the  Lord  Chancellor's  Court,  except  any 
motions  or  proceedings  which  are  now  part  heard,  shall 
be  had  before  the  judge  to  whose  Court  the  same  shall 
under  the  provisions  of  these  Orders  be  attached,  unless 
removed  therefrom  by  any  special  order  of  the  Lord 
Chancellor*  (a) 

VL 

That  all  notices  of  motion  not  in  any  cause,  and  all 
petitions  not  in  any  cause,  which  are  presented  to  the 
Lord  Chancellor,  shall  be  marked  with  the  title  of  one 
of  the  Vice-Cbancellors,  and  shall  thenceforth  be  at- 
tached to  such  Vice-Chancellor's  Court,  unless  removed 
therefrom  by  any  special  order  of  the  Lord  Chancellor. 

vn. 

^®8i«traw^to  That  the  registrars  shall  keep  distinct  lists  of  the 
lists  of  causes,  causes  and  other  matters  to  be  heard  before  each  Judge. 
SSi"""  Lyndhobst,  C. 

(a)  See  Order  of  5th  Avguti,  lS49,poiiy  p.  xriii. 


No  proceed- 
ings to  be 
taken  in  any 
cause  until 
assigned. 


All  applica* 
tions  in  cause 
to  be  made  to 
the  Judge  to 
whom  cause 
assigned. 


Proceedings 
not  in  a  cause 
how  to  be 
intituled. 
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1841. 


for  sealing  at 

SvbpcBna 

Office. 


Effect  of  £&- 
iringat^ 


an  affidavit,  duly  sworn  by  the  persoui  or  one  of  the 
persons  applying  for  such  writ,  or  his  solicitor,  before 
one  of  the  Masters  or  Masters  Extraordinary  of  this 
Court,  in  the  form  set  out  at  the  foot  of  these  Orders 
the  same  writ  shall  (in  conformity  with  the  Orders  of 
this  Court,  for  issuing  and  sealing  writs  of  subpcsna^) 
be  forthwith  sealed  with  the  seal  of  the  Subpoma  Office, 
and  such  writ,  when  sealed,  shall  have  the  same  force 
and  validity  as  the  writ  of  distringas  heretofore  issued 
out  of  the  Court  of  Exchequer. 


How  to  be 
discharged. 


Costs. 


III. 

That  such  writ  of  disiringaSf  and  all  process  there- 
under, may,  at  any  time,  be  discharged  by  the  order  of 
this  Court,  to  be  obtained,  as  of  course,  upon  the  peti-^ 
tion  of  the  party  on  whose  behalf  the  writ  was  issued, 
and  to  be  obtained  upon  the  application,  by  motion  or 
notice^  or  by  petition  duly  served,  of  any  other  person 
jclaiming  to  be  interested  in  the  stock  sought  to  be 
affected  by  such  writ,  and  that  upon  or  after  such  ap- 
plication, such  costs  thereof,  and  in  relation  thereto,  and 
to  the  said  writ,  as  to  this  Court  shall  seem  just,  may, 
if  this  Court  shall  think  fit,  be  awarded,  and  ordered  to 
be  paid  by  the  person  or  persons  who  obtdned  such 
disiringas,  or  upon  an  application  by  any  other  person 
or  persons,  by  such  person  or  persons. 


Distringas  not 
to  remain  in 
force  for  more 
than  eight 
days  after  ap- 
plication for 
dividends  or 
transfer  by 
-party  in  Wbofe 
name  stock  is 
standing. 


IV. 

That  the  Governor  and  Company  of  the  Bank  of 
England  having  been  served  with  such  writ  of  dis^ 
tringasj  and  a  notice,  not  to  permit  the  transfer  of  the 
stock  in  such  notice  and  in  the  said  affidavit  specified, 
or  not  to  pay  the  dividends  thereon,  and  having  after- 
wards received  a  request  from  the  party  or  parties  in 
whose  name  or  names  such  stock  shall  be  standing,  or 

some 
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some  person  on  his  or  their  behalf,  or  representing  him  1S41. 
or  them,  to  allow  sach  transfer,  or  to  pay  such  divi-  ^"^V^^ 
dttids,  shall  not  by  forces  or  in  consequence  of.snch  dis^ 
irhigaSf  be  authorised,  without  the  order  of  this  Court, 
to  refuse  to  permit  such  transfer  to  be  made^  or  to  with- 
hold payment  of  such  dividends  for  more  *  than  eight 
days  after  the  date  of  such  request. 

V. 

■ 

That  upon  leaving  such  affidavit  as  aforesaid  with  Fee  on  lesfiog 
the  patentee  of  the  Subpcma  Office,  there  shall  be  paid  ^ 
to  such  patentee  the  sum  of  Is.  for  filing  such  affidavit^ 
and  that  within  twenty-four  hours  from  the  time  when 
such  affidavit  shall  be  so  lefl^  the  said  patentee  shall  pay 
the  said  sum  of  l5.  to  the  clerk  of  the  affidavits,  and 
cause  such  affidavit  to  be  filed  and  registered  at  the 
office  of  sudi  clerk* 

VI. 

That  upcm .  the  sealing  of  such  writ  of  distringas  Fee  on  lealing 
the  sum  cli  6s.6d.  shall  be  paid  to  the  patentee  of  the  ^"^^ 
Subpcma  Office;  and  that  out  of  such  sum  the  said 
patentee  shall  pay  the  sum  of  45.  to  the  Accountant- 
General,  to  be  by  him  placed  to  the  credit  of  the  ac- 
count entitled  <<  The  Suitors'  Fee  Fund  Account.'' 

■ 

VII. 

That  for  and  in  respect  of  the  preparation  and  ser-  Costs  of  pre- 
vice  of  such  writ  of  distringas^  and  the  pracipe  and  S^^ng  writ 
attendance  in  respect  thereof,  such  costs  shall  be  allowea 
as  by  the  rules  and  practice  of  this  Court  are  allowed, 
fisr  the  preparation,  and  service,  and  attendance  in  re- 
spect of  a  writ  ct  subpcma  to  answer  a  bill. 


a  4  FORM 
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v«^V^  FORM  OF  AFFroAVIT. 

Form  of 

affidavit*  Y.  Z.  Ithe  name  of  the  party  on  riAose  behalf  the  writ 

is  sued  ouf]  v.  The  Governor  and  Company  of 

the  Bank  of  England. 
If  A.  B.|  e>f  do  solemnly  swear, 

that  according  to  the  best  of  my  knowledge,  inform-^ 
ation,  and  belief,  I  am  [or,  if  the  affidavit  is  made  by  the 
solicitor^  C.  D.  of  is]  bonajide  and 

beneficially  interested  in  the  stock  hereinafter  particu- 
larly described;  that  is  to  say,  [here  specify  the  amount 
of  the  stock  to  be  effected  by  the  loritf  and  the  [name  or 
names  of  the  person  or  persons^  or  body  politic  or  cor^ 
poratey  in  whose  name  or  names  the  same  shall  be  stand- 
ingi\  and  that  I  have  reason  to  believe,  and  do  believe, 
that  there  is  danger  of  such  stock  being  dealt  with  in  a 
manner  prejudicial  to  my  interest  [or  to  the  interest  of 
the  said  C.  2>«  {as  the  case  may  be)  ].  {a) 

(Signed)        Ltkdhurst,  C. 

Langdale,  M.  R. 
Lakcelot  Shadweix,  V.  C. 
J.  L.  Kkight  Bruce,  V.  C. 
James  Wigbam,  V.  C. 

(a)  Amended  by  Order  of  10th  December^  lB^l,3eepoti,  p.  x. 


ORDER  OF  COURT. 

19th  Nacember^  1841. 

Whereas  it  is  expedient  that  further  Orders  should 
be  made  for  the  better  administration  of  justice  in  the 
Court  of  Chancery  with  reference  to  the  matters  to 
which  the   1st  2d,  dd,  4tb,  and  5th  Orders  of  the 

26th 
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ORDER  OP  COURT. 


10th  December^  1841. 


Amended 
form  of  affi- 
davit required 
for  obtamiog  , 
writ  of  <&^ 
iringas,  under 
second  Order 
of  17th  Nov. 
1841. 


The  Right  Honourable  John  Singleton  Lord 
Lynduurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Hevrt  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Suadwell,  Vice-Chan- 
cellor  of  England,  the  Honourable  the  Vice- 
Chancellor  James  Lewis  Knight  Bruce,  and 
the  Honourable  the  Vice-ChanceUor  James 
WiGRAM,  and  in  pursuance  of  an  Act  passed 
in  the  fifth  year  of  the  reign  of  her  present 
Majesty,  intituled  *<  An  Act  to  make  further 
Provisions  for  the  Administration  of  Justice,** 
doth  hereby  order  and  direct  in  manner  fol- 
lowing ;  that  is  to  say,  — 

*  •  * 

That  the  a£Sdavit  required  by  the  2d  of  the  Orders 
of  the  1 7th  day  of  Nooember^  1841,  shall,  instead  of 
being  in  the  form  set  out  at  the  foot  of  those  Orders,  be 
in  the  form  following :  — 

A.  B.  ^he  name  of  the  party  or  parties  in  ichose 
.  behalf  the  writ  is-  sued  out"]  v.  The  Governor  and 
Company  of  the  Bank  of  England. 

I,  of  do  solemnly  swear, 

that,  according  to  the  best  of  my  knowledge,  information, 
and  belief,  I  am  [or,  if  the  qffidaoit  is  made  by  the  soli^ 
citor^  A.  B.y  of  is]  beneficially  interested  in 

the  stock  hereinafter  particularly  described ;  that  is  to 
say  [here  specify  the  amount  qf  the  stock  to  be  qfficted  by 

the 
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1842. 


ORDER  OF  COURT.: 

nth  Aprils  1842. 

The  Right  Honourable  John  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chancel- 
lor  of  England,  the*  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wioram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,"  and  of  an  Act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  her  present 
Majesty,  intituledJI "  An  Act  to  amend  an 
Act  of  the  fourth  Year  of  the  Reign  of  Her 
present  Majesty,  intituled  *  An  Act  for  faci- 
litating the  Administration  of  Justice  in  the 
Court  of  Chancery,*  **  order  and  direct  in 
manner  following ;  that  is  to  say,  ^- 

L 

Defendant  in  That  in  cases  where  the  defendant  shall  not  have 
^^^^  ^  put  in  his  answer  in  due  time  after  appearance,  and  the 
anfwo^  wl^n  plaintiff  shall  be  unable  with  due  diligence  to  procure 
tobaveab-  ^  ^^  ^^  attachment  to  be  executed  against  such  de- 
fendant, by  reason  of  his  being  out  of  the  jurisdiction 
of  the  Courtf  or  being  concealed,  or  for  any  other  cause, 

theUf 
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1842.  sibris  of  this  Order,  to  be  deemed  to  have  ebecondeJy 
^^^y^^  and  tfast  such  notice  of  motion  has  been  inserted  in  the 
London  Gazette  at  least  once  in  every  week  from  the 
time  of  the  first  insertion  thereof,  up  to  the  time  for 
which  the  said  notice  shall  have  been  given ;  and  the 
Court  being  so  satisfied,  and  the  answer  not  having  been 
filed,  may,  if  it  shall  so  think  fit,  order  the  bill  to  be 
taken  pro  confesso  [against  such  defendant,  either  im- 
mediately, or  at  such  time,  or  upon  such  further  notice 
as  under  the  ^circumstances  of  the  case  the  Court  may 
think  proper. 

II. 

Mode  of  pro-  That  upon  default  by  an  infimt  defendant  in  not  ap- 
SfiS^**^  pearing  to,  or  not  answering  the  bill,  ;the  Court  may, 
fendant  in  upon  motion,  order  that  the  Senior  Six  Clerk  not  towards 
appearance  or  ^^  cause  may  be  assigned  guardian  of  such  infant  de- 
answer,  fbndant,  by  whom  he  may  appear  to  and  answer,  or  may 

answer  the  bill  and  defend  the  suit,  upon  the  Court 
being  satisfied  that  such  defendant  is  an  infant,  and  if 
the  infant  has  not  appeared,  that  the  subpcma  to  appear 
to  and  answer  the  bill  was  duly  served,  and  (whether  the 
infant  has  appeared  or  not)  that  a  notice  of  such  motion 
was  (after  the  expiration  of  the  time  for  appearing  to  or 
answering  the  bill,  and  at  least  six  clear  days  before  the 
hearing  of  such  motion,)  served  upon  or  lefl  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  infant  defendant  was  at  the  time  of  serving  the 
suibpcmaj  and  was  also  served  upon  or  lefl  at  the  dwell- 
ing-house of  the  father  or  guardian  (if  any)  of  such  in- 
fant, where  the  person  with  whom  or  under  whose  care 
the  infant  was  at  the  time  of  such  service  shall  not  be 
the  father  or  guardian  of  the  infant,  unless  the  Court  at 
the  time  of  hearing  such  motion  shall  think  fit  to  dis- 
pense with  such  kst-mentioned  service. 

III.  That 
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ni.  J^ 

That  the  plaintiff  shall,  without  special  leave  of  the  Defendant  noc 

Court,  be  at  liberty  to  serve  any  notice  of  motion,  or  appearing  in 

•  .  .  11  proper  time 

other  notice,  or  any  petition,  personally  or  at  the  dwell-:  after  service 

ing-house  or  office  of  any  defendant,  who  having  been  ^av^^^rved 
duly  served  with  subpoena  to  appear  to  and  answer  the  with  notices, 
bill  shall  not  have  caused  an  appearance  to  be  entered  ^^  if  his^°    ^ 

by  his  own  clerk  in  Court  at  the  time  for  that  purpose  dwelling- 

house* 
limited  by  the  General  Orders  of  the  Court. 

IV. 
That  the  1st,  2d,  dd,  4th,  and  5th  of  the  Orders  of  Five  first 
the  26th  day  oi  August ^  1841,  shall  not  take  effect  until  ^^^ttf/,  i84i, 
farther  order.  suspended 

ime  die, 

V. 

That  the  22d  of  the  Orders  of  the  26th  day  of  Also  the  ssd. 
Auguitf  1841,  shall  be  suspended  until  further  order. 

VI. 

That  the  Orders  of  the  26th  day  of  August,  1841,  Certwn  Or- 
shall  be  amended  as  to  numbers  X.  XL  XIL  and  ]84i, 
XLVIL  in  manner  following;  that  is  to  say,  amended. 

X. 

That  no  writ  of  exiecution  shall  here^iler  be  issued  Wntofexe- 

/.      -1  c  •  •  11*         L  J'  i.     cution  for 

lor  the  purpose  of  requiring  or  compelling  obedience  to  enforcing 

any  Order  or  Decree  of  the  High  Court  of  Chancery,  orders,  &c. 
but  that  the  pai'ty  required  by  any  such  order  or  de- 
cree to  do  any  act  shall,  upon  being  duly  served  with 
such  Order  or  Decree,  be  held  bound  to  do  such  act  in 
obedience  to  the  Order  or  Decree. 

XL 
That  if  any  party,  who  is  by  an  Order  or  Decree  Party  failing 
ordered  to  pay  money  or  to  do  any  other  act  in  a  limited  ^c^^dthin  ^^' 

time. 
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1842.       time)  shall,  after  dae  service  of  such  Order  or  Decree^ 

,^^y^^     refuse  or  neglect  to  obey  the  same  according  to  the 

attachment '    ^igeDcy  thereof,  the  party  prosecuting  such  Order  or 

may  issue.        Decree  shall,  at  the  expiration  of  the  time  limited  for 

the  performance  thereof,  be  entitled  to  a  writ  or  writs 
ir  party  be  of  attachment  against  the  disobedient  party ;  and  in  case 
tainecU  seques-  ^uch  party  shall  be  taken  or  detained  in  custody  under 
todon  may  ^  ^^y  gu^jj  ^^^^  ^f  attachment  without  obeying  the  same 

Order  or  Decree  then  the  party  prosecuting  the  same 

Order  or  Decree  shall,  upon  the  sheriflP's  return  that 

the  party  has  been  so  taken  or  detained,  be  entitled  to 

a  commission  of  sequestration  against  the  estate  ttid 

If  not  taken,     effects  of  the  disobedient  par^;  and  in  case  the  sheriflf 

uation^r^or^   ^^^  make  the  return  non  est  inventus  to  such  writ  or 

derforSer-      ^ts  of  attachment,  the  party  prosecuting  the  same 

jennt-at-Arms.        ,  ,  i    ,.  ,  .  i    ,        .  .  ... 

&C.  order  or  decree  shall  be  entitled,  at  his  option,  either  to 

a  commission  of  sequestration  in  the  first  instance,  or 
otherwise  to  an  order  for  the  Seijeant-at-Arms,  and  to 
such  other  process  as  he  hath  hitherto  been  entitled  to 
upon  a  return  non  est  inventus  made  by  the  commis- 
sioners named  in  a  commbsion  of  rebellion  issued  for 
the  non-performance  of  an  Order  or  Decree. 

XII. 
Orders,  &c.  to      That  every  Order  or  Decree  requiring  any  party 

dohL^the  act    ^^  ^^  *"*  *^'  thereby  ordered  shall  state  the  time  or 
required  to  be  the  time  after  service  of  the  Order  or  Decree  within 

which  the  act  is  to  be  done ;  and  that  upon  the  copy  of 
the  Order  or  Decree  which  shall  be  served  upon  the 
party  required  to  obey  the  same  there  shall  be  endorsed 
a  memorandum  in  the  words  or  to  the  effect  following ; 
via. — 
Memorandum  **  If  you  the  within  named  A.  B.  neglect  to  obey  this 
on  OTdeJX^'  Order  (or  Decree)  by  the  time  therein  limited,  you  will 

be  liable  to  be  arrested  under  a  writ  of  attachment  is- 
sued out  of  the  High  Court  of  Chancery,  or  by  the 

Serjeant^ 
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Serjeant-at-Arms  attending  the  same  Coarti  and  also  be        1 842. 
liable  to  have  youf  estate  sequestered  for  the  purpose     ^^^z*^*^ 
of  compelling  you  to  obey  the  same  Order  (or  Decree).** 

XLVII. 

That  a  creditor  who  has  come  in  and  established  CredkoiV 

his  debt  before  the  Master,  under  a  Decree  or  Order  5^^^/"^^' 

in  a  suit,  shall  be  entided  to  the  costs  of  so  establishing  debu  under 

his  debt ;  and  the  sum  to  be  allowed  for  such  costs  ^  fi^ed  by 

shall  be  fixed  by  the  Master,  without  taxation,  at  the  Master  with- 

•^  out  taxation, 

time  the  Master  allows  the  debt  of  such  creditor,  unless 

the  Master  shall  think  that  such  costs  ought  to  be  taxed 

in  the  regular  mode;  in  which  case  the  same  shall  be  so 

taxed  by  the  Master,  and  the  amount  of  such  costs,  or 

the  sum  allowed  in  respect  thereof,  shall  be  added  to  the 

debt  so  established. 

(Signed)  Ltmdhubst,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 


Vol.  I. 
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1842. 


ORDER  OF  COURT. 

Friday  the  5th  of  Ai^usty  1842. 

The  15th  Whereas,  by  the  15th  of  the  Orders,  bearing  date  the 
5th  oiMay^     ^^  ^7  of  ^^H^  18S7  (a),  it  is  ordered,  That  in  the  in- 

1857,  whereby  terval  between  the  close  of  the  sittinss  after  any  term 

applicatioii  ^ 

for  spedal        and  the  commenoement  of  the  sittings  before  or  at  the 

^  viu^tionl?  ''^*°""'g  of  ^'^  n^t  ensuing  term,  applications  for 
be  made  to  special  orders  may  be  made  to  any  Judge  of  the  Court, 
Ju^^  ex-  ^°  ^®  ^iiaxD&  manner  as  if  the  Orders  of  the  said  5th 
tended  to  the  day  of  May  had  not  been  made ;  but  that  the  Orders 
Chanceilon.     which  shall  be  made  in  any  such  interval  by  the  Lord 

Chancellor  or  by  the  Master  of  the  Rolls^  or  by  the 
Vice-Chancellor,  shall,  if  not  made  by  t^e  Judge  to 
whom  the  application,  if  made  during  the  ordinary  sit- 
tings of  the  Court,  would  have  been  made,  pursuant  to 
the  directions  contained  in  the  Orders  of  the  said  5th  day 
of  May^  be  marked  as  having  been  made  for  such  Judge, 
and  shall,  in  the  future  proceedings  of  the  cause,  be 
deemed  to  be  the  Order  of  such  Judge,  in  all  respects, 
save  this, — that  no  Order  so  made  by  one  Judge  for  an- 
other, under  the  circumstances  aforesaid,  shall  be  re- 
heard, for  the  purpose  of  being  discharged  or  varied, 
otherwise  than  by  the  Lord  Chancellor :  And  whereas, 
by  reason  of  the  appointment  of  two  additional  Judges 
of  the  High  Court  of  Chancery,  it  has  become  neces- 
sary  to  extend  the  operation  of  the  said  recited  Order : 
And  whereas,  by  the  5th  of  the  Orders,  bearmg  date 
the  11th  day  of  Ncweniber^  1841  (i),  it  is  ordered.  That 
all  motions,  petitions,  and  further  proceedings  in  causes 
in  the  Lord  Chancellor's  Court,  except  any  motions  or 

proceedings 
[a)  Ordmei  Can.  US.  (b)  lb.  1S5. 
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proceedings  which  were  then  part  heard,  should  be  had        1842* 
before   the  Judge  to  whose  Court   the  same  should, 
under  the  provisions  of  the  said  Orders  of  the  11th  day 
of  November^  1841,;  be  attached,  unless  removed  there- 
from by  any  specialjorder  of  the  Lord  Chancellor :  Now, 
therefore,  I,  the  Right  HonoUi'able  John  Singleton  Lord 
lyndhurst^  Lord  High  Chancellor  of  Great  Britain^  by 
and  with  the  advice  and  assistance  of  the  Right  Honour- 
able/£?itiy  Lord  Langdakj  Master  of  the  Rolls,  the  Right 
Honourable  Sir  Lancelot  ShadweU^  Vice-Chancellor  of 
England^  the  Right  Honourable  the  Vice-Chancellor  Sir 
James  Lems  Knight  Bruce^  and  the  Right  Honourable 
the  Vioe-Chancellor   Sir  James    Wigram^    do    hereby 
order  and  direct,  That  the  said   15th  Order  of  the 
said  5th  day  of  Mcy  shall  extend  to  applications  for 
q>ecial  orders,  to  be  made  in  the  interval  therein  men- 
tioned, to,  and  also  to  Orders  to  be  made  in  such  interval 
by,  any  Judge  of  the  Court  of  Chancery,  as  such  Court 
is  now  constituted ;  and  that,  subject  to  the  provisions 
of  the  said  15th  Order  of  the  5th  day  of  May^  1837, 
the  said  5th  Order  of  the  11th  day  of  November ^  1841, 
shall  not  extend  to  applications  and  orders  to  be  made 
in  such  interval  as  aforesaid. 

(Signed)        Lyndhurst,  C. 

Langdale,  M.R. 
Lancelot  Shadwell,  V.  C.  E, 
J.  L.  Knight  Bruce,  V.  C. 
James  Wioram,  V.  C. 
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1842. 


Clerk  of  In- 
rolnients. 


Acknowledgi' 
pents,  &c  for 
inrollingdeedsy 
&c.  may  be 
made  before 
him  or  before 
any  Clerk  of 
Records  or 
Writs. 


ORDER  OP  COURT, 

Wednesday^  October  26tb,  1842. 

The  Right  Honourable  John  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shad  WELL,  Vice-Chancellor 
of  England,  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigram,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament, 
passed  in  the  fifth  and  sixth  years  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act 
for  abolishing  certain  Offices  in  the  High 
Court  of  Chancery  in  England  (a);"  and  in 
pursuance  and  execution  of  all  other  powers, 
enabling  him  in  that  behalf,  order  and  direct 
in  manner  following ;  that  is  to  say,  — - 

Clerk  of  the  Inrolments  in  Chancery. 

L 

That  all  acknowledgments,  affidavits,  or  affirmations 
required  for  the  purpose  of  inrolling  any  deed  or  other 
document  ib  Chancery  may  be  made,  swom^  or  affirmed 
before  the  Clerk  of  Inrolments  in  Chancery,  or  before 
any  Clerk  of  Records  and  Writs,  as  occasion  may  re- 
quure  for  the  better  despatch  of  business. 

11.  That 

{a)$&e  Vict. c.  105. 


I 
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11.  1842. 

That  the  Clerk  of  Inrolments  in  Chancery  shall  take  ^^^^^ 

Fees  to  be  pfia 

and  receive  all  such  fees  and  sums  of  money  as  have  ceived  by  him 
heretofore  been  lawfully  received  by  the  Clerks  of  In- 
rolments and  their  deputiesj  or  by  the  Six  Clerks,  or 
any  of  them  as  Comptrollers  of  the  Hanaper,  or  as 
Riding  Clerk,  and  shall  pay  all  such  fees  and  sums  of 
money  into  the  Bank  of  England^  in  the  name  of  the 
Accountant-Greneral)  to  be  placed  to  the  credit  of  the  and  carried  to 
account  intituled  «  The  Suitors*  Fee  Fund  Account."      ^i^Jnu^  *^ 

Clerks  of  Records  and  Writs.  Clerks  of  Re^ 

cords  and 


m. 


Writs. 


That  the  Clerks  of  Records  and  Writs  shall  perform  Certain  duties 
all  such  duties  as  have  heretofore  been  performed  by  the  ^^J^  officers 
Six  Clerks,  Sworn  Clerks,  or  Waiting  Clerks  as  officers  of  the  Courts ' 
of  the  Court,  in  relation  to  the  several  matters  herein-  ^^g^^ 
after  mentioned ;  that  is  to  say,— ^ 

The  filing,  custody,  copying,  and  amending  of  all 
informations,  bills,  demurrers,  pleas,  answers,  and^ther 
pleadings  and  records. 

The  entering  of  appearances,  rules,  consents,  notes, 
and  memorandums  of  service. 

The  certifying  of  appearances  and  proceedings. 

The  custody  of  exhibits  deposited  for  inspecting  and 
copying. 

The  attendance  with  records  and  exhibits  on  the 
Judges  of  the  Courts,  on  the  Masters  in  Ordinary,  and 
at  assizes  or  elsewhere. 

The  inrolment  of  decrees  and  orders. 

And  all  other  duties  heretofore  performed  by  the  Six 
Clerks,  Sworn  Clerks,  or  Waiting  Clerks  as  officers  of 
the  Court,  in  relation  to  suits  and  matters  in  equity,  and 
not  as  attomies,  solicitors,  or  agents  of  the  parties  in 
suits  or  matters  in  equity. 

b  3  IV.  That 
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1842.  IV. 

Writs  hereto-  That  the  Clerks  of  Records  and  Writs  shall  forth- 
^Ts "  CLerk?^  with  provide  a  seal,  in  such  form,  and  bearing  such  im- 
Office  to  be  pression,  as  the  Lord  Chancellor  shall  approve  of;  and 
them    ^  ^^^  ^"7  person  desirous  of  suing  out  any  writ  which 

has  heretofore  been  issued  out  of  the  Six  Clerks'  Office 

may  prepare  the  same  in  the  present  form,  or  in  such 

other  form  as  the  Lord  Chancellor  may  hereafter  direct, 

and  may  present  such  writ  for  sealing  to  the  Clerk  of 

Records  and  Writs,  in  whose  division  the  cause  is ;  and 

such  writs  shall  henceforth  be  open  writs,  and  it  shall 

not  to  require  no  longer  be  necessary  for  the  Lord  Chancellor  to  sign 

L^^Cha^     any  such  writ ;  and  that  the  Clerk  of  Records  and  Writs 

cellor.  to  whom  any  such  writ  shall  be  presented  for  sealing, 

shall  thereupon  ascertain  whether  such  writ  is  correct 
in  form,  and  whether  the  person  presenting  the  same  is, 
according  to  the  course  and  practice  of  the  Court,  en- 
titled to  sue  out  the  same ;  and  in  case  it  shall  appear 
that  such  writ  is  correct  in  form,  and  that  the  person  is 
entitled  to  sue  out  the  same,  such  writ  shall  be  forth- 
witbisealed  with  such  seal  as  aforesaid,  and  shall,  when 
so  sealed,  have  the  same  force  and  validity,  as  such  writ 
now  has  when  sealed  with  the  Great  Seal. 


V. 

Exceptions  for  That  all  exceptions  for  scandal,  impertinence,  and 
ToAS^'  insufficiency  shaU  b^  filed  with  the  Clerk  of  Records 
with  them.       and  Writs  in  whose  division  the  cause  may  be. 

VL 

Security  for  That  in  cases  where  security  for  costs  has  heretofore 

given  to  them.  ^^^  directed  to  be  given  to  a  Six  Clerk,  such  security 

shall  be  directed  to  be  given  to  the  Clerk  of  Records 
and  Writs  in  whose  division  the  cause  is. 

VIL  That 
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VIL  1842. 

That    pleas,    answers,   affidavits    or    affirmations^     ^^V^^ 
whereon  to  ground  process  of  contempt,  affidavits  or  Scc^u!^^'^ 
affirmations  required  to  be  annexed  to  bills,  and  oaths  ^om  either 
or  affirmations  as  to  the  carriage  of  pleas,  answers,  ex-  or  before 

aminations,  or  depositions  of  witnesses,  taken  before  C'^'^  o^Inrol- 

meat, 
commissioners  in  the  country,  may  be  sworn,  affirmed, 

or  attested  upon  honour,  before  any  Clerk  of  Records 
and  Writs,  or  before  the  Clerk  of  Inrolment  in  Chan- 
cery, as  occasion  may  require,  for  the  better  despatch  of 
business. 

VIIL 
That  any  Clerk  of  Records  and  Writs,  being  required  When  re- 
to  attend  with  any  record  or  document  at  any  assizes,  or  ^qj  with  R* 
at  any  Court  or  place  out  of  the  Court  of  Chancery  or  cord,  &c.  out 
the  offices  thereof,  shall  be  entided  to  require,  that  the  chancery^ 
solicitor,  or  party  desiring  such  his  attendance,  shall  their  cobts  to 
deposit  with  him  a  sufficient  sum  of  money  to  answer 
his  just  fees,  charges,  and  expenses  in  respect  of  such 
attendance,  and  to  undertake  to  pay  any  further  just 
fees,  charges,  apd  expenses  which  may  not  be  fuHy  an- 
swered by  such  deposit. 

Taxing  Masters.  Taxing  Mas- 

ters. 
IX. 

That  the  Taxing  Masters  shall  perform  all  such  Powers  and 
duties  as  have  heretofore  been  referred  to  or  performed  ^^^  ,-q  q^^j. 
by  the  Masters  in  Ordinary  in  relation  to  the  taxation  of  °ary  ^^  tax- 
costs  ;  and  shall,  in  respect  thereof,  have  all  such  powers  transferred  to 

and  authorities  as  are  now  vested  in  the  Masters  in  taxing;  Mas- 

ters. 

Ordinary, 

To  administer  oaths. 

To  examine  witnesses  and  parties. 

To  order  the  production  and  inspection  of  books, 

papers,  and  documents, 

J  4  To 
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1842.  To  proceed  de  die  in  diem^ 

^■^V^^        To  make  separate  reports  and  certificates! 

To  require  Uiat  any  party  be  represented  by  a  separate 
solidtori 

And  to  direct  and  adopt  all  such  other  proceedings  as 
may  now  be  directed  and  adopted  by  the  Master  in  Ordi- 
naryi  on  references  for  the  taxaUon  of  costs  and  taking 
accounts  of  what  is  due  in  respect  of  such  costs,  and  such 
other  accounts  connected  therewith,  as  may  be  directed 
by  the  Court* 

X. 

Future  refer-  That  all  references  for  the  taxation  of  costs  shall  be 
made  to  them  Diade  to  the  Taxing  Master  in  rotation ;  or  if  there  has 
in  rotatioo.      i^een  any  former  taxation  of  costs  in  the  same  cause  or 

matter,  then  to  the  Taxing  Master  before  whom  such 
former  taxation  has  taken  place,  either  on  a  reference 
from  the  Court,  or  upon  the  request  of  a  Master  in 
Ordinary. 

XL 

Rererences  Tbat  all  bills  of  costs,  which  by  any  existing  order 

to  be^rimjh^  have  been  referred  for  taxation  to  any  Master  in  Ordi- 
ferred.  nary,  who  shall  not  have  certified  the  costs  due  thereon 

before  the  28th  day  of  October  instant,  are  hereby  trans- 
ferred to  the  Taxing  Masters,  and  shall  respectively  be 
taxed  by  the  Taxing  Master  in  rotation ;  and  that  if  any 
bills  of  costs  have  been  proceeded  with,  before  the  said 
28th  day  of  October  instant,  the  Taxing  Master,  by  whom 
the  same  shall  be  taxed,  shall  be  at  liberty  to  adopt  the 
whole  or  such  part  as  he  shall  think  fit,  of  the  proceed- 
ings which  have  taken  place  before  the  transfer,  and 
may  demand  and  receive  for  completing  such  taxation, 
such  fees  as  would  have  been  payable  in  respect  thereof, 
in  case  such  taxaUon  had  been  continued  and  com- 
pleted by  the  Master  in  Ordinary,  including  therein  the 

fees 
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'fees  which,  in  such  cas^  would  haye  been  payable  to        1842. 
the  Clerks  in  Court,  for  the  completion  of  such  taxation, 
or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit 

XII. 


That  in  cases  where  the  account  of  any  trustee.  Where  ac- 

,    .  .        ^  •  .  counts  or  pro- 

executor,  admmistrator,  receiver,  consignee,  or  com-  ceedinesbe- 
mittee,  shall  consist  in  part  of  any  bill  of  costs ;  and  f'^''®  *  Master 

,.  ,        ,  I'i  Ordinary 

in  cases  of  any  proceedmgs  under  the  twenty-second  invol? e  taxing 
or  twenty-third  of  the  Orders  of  the  21st  of  Dfcember,  ^^^'^^f^ 
188S,  or  under  the  forty-seventh  of  the  Orders  of  the  request  the 
S6th  of  August f  1841,  as  amended  by  the  sixth  of  the  Taxing  Mas- 
Orders  of  the  1 1th  of  Ajnil^  1 842,  and  in  all  other  cases  ^^*     * 
where,  under  any  general  order,  the  Master  in  Ordinary 
is  at  liberty  to  tax  the  costs  of  any  proceeding  before 
him,  in  respect  of  any  exceptions,  or  any  creditor's 
charge,  or  otherwise,  the  Master  in  Ordinary  to  whom  it 
t    may  be  referred  to  take  such  account,  or  before  whom 
any  such  proceeding  may  take  place,  shall  be  at  liberty 
to  request  the  Taxing  Master  in  rotation,  or  the  Taxing 
Master  to  whom  any  taxation  in  the  same  cause  or 
matter  may  have  been  previously  referred,  to  assist  him 
in  taxing  and  settling  such  bill  of  costs,  not  being  the 
ordinary  costs,  on  passing  such  account ;  and  that  the 
Taxing  Master,  on  receiving  such  request,  shall  pro- 
ceed to  tax  such  bill,  and  shall  have  the  same  powers 
and  may  receive  the  same  fees  in  respect  thereof,  as  if 
the  same  had  been  referred  to  him  by  the  Court,  and 
shall  return  the  same,  with  his  opinion  thereon,  to  the 
Master  in  Ordinary  at  whose  request  the  same  was 
taxed. 

XIII. 

1^  That  if,  upon  the  taxation  of  any  bill  of  costs,  it  Books^&cand 
shall  appear  to  the  Taxmg  Master  that,  for  the  purpose  pJJ^'J^''^ 

of 
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1842.       of  duty  taxing  the  8ame  it  is  necessary  to  inspelt^t  any 
^"^V"^^     bookst  papers,  or  proceedings  relating  to  the  cause  or 

required  for  matter  which  shall  be  in  the  office  of  any  Master  in 
taxation  to  be  t      m     •       i^r  t    n   i  ii 

transmitted  on  Ordinary,  the  Taxing  Master  shall  be  at  liberty  to  re- 

reques^t  by  quest  the  Master  in  Ordinary  having  any  such  book, 
Ordinary  to  paper,  or  proceeding  in  his  office,  to  cause  the  same  to 
^^xmg    as-     ^  transmitted  to  the  office  of  the  Taxing  Master;  and 

also  to  request  any  Master  in  Ordinary  to  certify  any 

proceedings  in  his  office  which  may  be  comprised  in  a 

bill  of  costs  under  taxation;  and  that  in  such  cases  the 

Master  in  Ordinary,  when,  and  so  soon,  and  at  and  for 

such  times  as  the  due  transaction  of  the  business  in  bis 

own  office  will  permit,  shall  direct  such  books,  papers^ 

and  docupients  to  be  transmitted  to  the  office  of  the 

Taxing  Master,  for  bis  use  during  the  taxation,  and 

shall  certify  the  proceedings  which  have  taken  place  in 

bis  office,  according  to  the  request  of  the  Taxing  Mas* 

After  costs       ter ;  and  that  after  the  costs  in  respect  of  which  such 

tified^e  ^^'  request  of  the  Taxing  Master  was  made  shall  have  been 

books,  &c  ex-  certified,  the  Taxing  Master  shall  cause  the  sapie  books, 

costs  to  be  re-  P^^^  ^^^  documents  which  have  been  so  transmitted 

turned.  to  his  office,  if  then  remaining  therct  to  be  returned  to 

the  office  of  the  Master  in  Ordinary  by  whom  they 
were  transmitted^  unl^s  it  shall  appear  to  the  Master  in 
Ordinary,  apd  also  to  the  Taxing  Master,  that  any  bill  of 
costs,  forming  part  of  the  papers  so  transmitted,  ought 
to  be  retained  by  the  Taxing  Master,  in  which  case  the 
Taxing  Master  shall  take  charge  of  such  bill  of  costs, 
subject  to  the  order  of  the  Court. 

XIV. 

Entries  to  be        That  when  any  paper  or  document  shall  be  trans- 

^sw  in  book    "^**^^  *^°"^  ^^^  ^^^  ^^  *  Mssier  in  Ordinary  to  the 

of  Master  in     office  of  a  Taxing  Master,  an  entry  of  such  transmission 

r  inary.         ^y^^^  ^  made  in  the  Book  of  Proceedings  of  the  Master 

in  Ordinary,  and  shall  be  signed  by  the  Taxing  Master 
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or  the  derk  of  the  Taxing  Master  at  whose  request  such  1 849. 
paper  or  document  may  be  transmitted;  and  that  when  ^"^"V^*^ 
any  such  paper  or  document  shall  be  returned  from  the 
oflBce  of  the  Taxing  Master  to  the  office  of  the  Maslter 
in  Ordinary,  an  entry  of  such  return  shall  be  made  in 
the  said  Book  of  Proceedings,  and  be  signed  by  the 
Master  in  Ordinary  or  bis  clerk, 

XV. 

That  the  Taxing  Masters  are  to  be  respectively  as*  Taxing  Mas- 
sistant  to  each  other ;  and  that  in  the  discharge  of  their  ^h^tSer"^ 
duties,  and  for  the  better  despatch  of  the  business  of 
their  respective  offices,  any  Taxing  Master  may  tax  or 
assist  in  the  taxation  of  a  bill  of  costs  which  has  been 
referred  for  taxation,  and  for  ascertaining  what  is  due  in 
respect  of  such  costs  to  any  other  Tasdng  Master,  and 
in  such  case  shall  certify  accordingly. 


Solicitors.  —  Parties  acting  in  Person.  Solicitors- 

Parties  acting 
Yi/T  i'l  person. 

That  the  solicitors  of  this  Court  in  all  cases  where  Duties  here- 

Ihe  parties  sue  or  defend  by  solicitors,  and  the  parties  form«/^" 

themselves  in  all  cases  where  they  sue  or  defend  in  per-  Sworn  Clerk/^- 

flon,  shall  perform  all  such  duties  as  have  heretofore  been  clerks  ^sau 

performed  by  the  Sworn  Clerks  and  Waiting  Clerks,  torneysand 

as  attorneys,  solicitors,  or  agents  of  the  parties  in  re-  pinies,  to  be 

lation  to  the  several  matters  hereinafter  mentioned ;  vi^.  performed  by 

the  parties 
The  making  out  of  writs.  themselves  or 

The  serving  and  being  served  with  writs,  notices,  ^^®»r  solicitors. 
orders,  warrants,  rules,  and  other  documents,  proceed- 
ings, and  written  communications,  in  causes  and  matters 
depending  in  Court. 

The  signing  of  elections  and  agreements  to  proceed  at 
law  or  in  equity. 

The  signing  of  petitions  of  rehearing  and  appeaL 

The 
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1842. 


Solicitors  to 
indorse  their 
names,  places 
of  business, 
and  addresses 
for  service,  on 
oil  writs  sued 
out  or  pro- 
ceedings filed 
by  them. 


The  entering  of  appearances  and  consents  with  the 
Registrar. 

The  signing  of  consents  to  petitions. 

The  tender  and  acceptance  of  costs. 

The  joining  in  commission  and  striking  of  Commis* 
sioners'  names. 

The  signing  of  notices  by  paupers. 

And  all  other  duties  heretofore  performed  by  the 
Sworn  Clerks  and  Waiting  Clerksi  as  attorneys,  soli- 
citorsi  or  agents  of  the  parties  in  suits  or  matters  in 
equity. 

XVII. 

That  every  solicitor  of  a  party  suing  or  defending  by 
a  solicitor  shall  cause  to  be  indorsed  or  written  upon 
every  writ  which  he  shall  sue  out,  and  upon  every  in- 
formation, bill,  demurrer,  plea,  answer,  or  other  plead- 
ing or  proceeding,  and  all  exceptions,  which  he  may 
leave  with  the  Clerks  of  Records  and  Writs  to  be  filed, 
and  upon  all  instructions  which  he  may  give  to  the 
Clerks  of  Records  and  Writs  for  any  appearance  or 
other  purpose^  his  name^  and  place  of  business,  and  also 
(if  his  place  of  business  shall  be  more  than  three  miles 
from  the  Record  and  Writ  Clerks'  Office)  another 
proper  place  (to  be  called  his  address  for  service),  which 
shall  not  be  more  than  three  miles  from  the  said  office, 
where  writs,  notices,  orders,  warrants,  rules,  and  other 
documents,  proceedings,  and  written  communications, 
may  be  left  for  him ;  and  where  any  such  solicitor  shall 
only  be  the  agent  of  any  other  solicitor,  he  shall  add  to 
his  own  name  or  firm  and  place  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 


XVIII. 
Parties  not  to       That  a  party  suing  or  defending  by  a  solicitor  shall 

K>U^r  iidth-  ^^^  ^  ^  liberty  to  change  his  solicitor  in  any  cause  or 

matter 
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mtter  without  an  order  of  the  Court  for  that  purposcf       1842. 
which  may  be  obtained  by  motion  or  petition)  as  of    ^^V^ 
coarse;  and  that,  until  such  order  is  obtained  and  served,  ^p°"  ^^^ 
and  notice  thereof  given  to  the  derk  of  records  and 
writs,  the  former  solicitor  shall  be  considered  the  solicitor 
of  the  party. 

XIX. 

That  where  the  party  sues  or  defends  by  a  solicitor,  Writs,  Ac.  not 
and  no  address  for  service  of  such  solicitor  shall  have  iomii'«^i^ 
been  indorsed  or  added  pursuant  to  the  directions  of  the  ">*y  ^  terred 
wventeenth  Order,  all  wnts,  notices,  orders,  warrants, 
rales,  and  other  documents,  proceedings,  and  written 
communications,  not  requiring  personal  service  upon  the 
party  to  be  affected  thereby,  and  which  have  heretofore 
been  served  upon  the  Sworn  Clerks,  or  Waiting  Clerks, 
shall,  unless  the  Court  shall  otherwise  direct,  be  deemed 
soflSdently  served  upon  the  par^,  if  served  upon  his 
solicitor  at  hb  place  of  business ;  but  if  an  address  for 
service  of  such  solicitor  shall  have  been  indorsed  or 
added  as  aforesaid,  then  all  such  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications,  shall  be  deemed  su£Bciently 
served  upon  such  party,  if  left  for  his  solicitor  at  such 
address  for  service. 

XX. 

That  every  party  suing  or  defending  in'  person  shall  farties  acting 
cause  to  be  endorsed  or  written  upon  every  writ  which  endonie  their 

he  shall  sue  out,  and  upon  every  information,  bill,  de-  "a™e«  and  re- 
,  .L         1     J.  J.         wdences,  and 

murrer,  plea,  answer,  or  other  pleadmg,  or  proceedmg,  addresses  for 
and  all  exceptions  which  he  may  leave  with  the  Clerks  ^ritsMJcd"out 
of  Records  and  Writs,  to  be  filed,  and  upon  all  instruc-  and  proceed- 
tioDs  which  he  may  give  to  the  Clerks  of  Records  and  [^^       ^ 
Writs  for  any  appearance  or,  other  purpose,  his  name 
and  place  of  residence,  and  also  (if  his  place  of  residence 

shaU 
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1842.  shall  be  more  than  three  miles  from  the  Record  and 
^"^"V^^  Writ  Clerks'  Office)  [another  proper  place  (to  be  called 
his  address  for  service),  which  shall  not  be  more  than 
three  miles  from  the  said  office,  where  writs,  notices, 
orders,  warrants,  rules,  and  other  documents,  proceed- 
ings, and  written  communications,  may  be  left  for  him. 

XXI. 

Sendee  how  That  where  the  party  sues  or  defends  in  person,  and 

tmon  parties      °®  address  for  service  of  such  party  shall  have  been  en- 
acting in  per-    dorsed  or  written  pursuant  to  the  directions  of  the 

twentieth  Order;  and  in  cases  where  any  party  has 
ceased  to  have  a  solicitor,  all  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications  not  requiring  personal  service 
upon  the  party  to  be  affected  thereby,  and  which  have 
heretofore  been  served  upon  the  Sworn  Clerks,  or  Wait- 
ing Clerks,  shall,  unless  the  Court  shall  otherwise  direct, 
be  deemed  to  be  sufficiently  served  upon  the  party,  if 
served  upon  him  personally,  or  at  his  place  of  residence ; 
but  if  an  address  for  service  of  such  party  shall  have 
been  endorsed  or  added  as  aforesaid,  then  all  such 
writs,  notices,  orders,  warrants,  rules,  and  other  docu- 
ments, proceedings,  and  written  communications,  shall 
be  deemed  sufficiently  served  upon  such  party,  if  left  for 
him  at  such  address  for  service. 

XXII. 

Service,  other  That  all  writs,  notices,  orders,  warrants,  rules,  and 

tQ*^!^|5ebel  ®^^^  documents,  proceedings  and  other  written  com- 

fore  s  o'clock  munications,  not  requiring  personal  service  upon  tlie 

wise  to  date  party  to  be  affiscted  thereby,  and  which  have  heretofore 

as  from  foU      been  served  on  the  Clerks  in  Court  or  Waiting  Clerks, 
lowug  day*  ^ 

shall  be  served  before  ei^t  o'clock  in  the  evening  of 

die  day  on  which  the  same  shall  be  served,  or  otherwise 

the 
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the  same  shall  be  deemed  to  have  been  served  on  the        1842. 
next  following  day,  excluding  Sundays.  ^^^V^^^ 

XXIII. 

That  when  any  solicitor  or  party  shall  cause  an  ap-  Notice  to  op- 
pesrance  to  be  entered,  or  an  answer,  demurrer,  plea,  ^terii^  ap^ 

or  replication  to  be  filed,  be  shall  on  the  same  day  give  pearauce, 

filing  answer, 
notice  thereof  to  the  solicitor  of  the  adverse  party,  or  to  Slc, 

the  adverse  party  himself  if  he  acts  in  person. 

XXIV. 

That  when  any  exceptions  for  scandal.  Impertinence,  Do.  of  excep- 
or  insufficiency  shall  be  taken,  the  solicitor  of  the  party 
taking  the  same,  or  the  party  himself  if  he  acts  in  per- 
son, shall  leave  such  exceptions  at  the  Record  and  Writ 
Clerks'  Office  to  be  filed,  and  shall  on  the  same  day 
give  notice  of  the  filing  thereof  to  the  solicitor  for  the 
adverse  party,  or  to  the  adverse  party  himself  if  he  acts 
in  person. 

XXV. 

That  any  solicitor  signing  any  petition  of  rehearing  Liability  of 

,  ^  ^  ^.^.  .       Sworn  Clerks 

or  appeal,  or  any  consent  to  a  petition,  or  any  notice  in  certain  cases 

of  motion,  or  any  proceeding  or  application  to  be  made  transferred  to 
by  a  pauper,  shall  thereby  become  subject  to  all  liabi- 
liUes  to  which  the  SwoYn  Clerks  have  heretofore  been 
subject  in  respect  of  such  matters. 

XXVI. 
That  the  solicitor  for  the  party  examining  any  wit-  Notice  to  op- 

1    ^  ^    1      x^         .  .  I  1    posite  side  of 

ness  before  one  ol  the  iiXaminers  is  to  serve  the  usual  examination 

notice  in  writing,  containing  the  name  and  descfription  of  witness, 
of  such  witness,  upon  the  solicitor  or  solicitors  of  the 
adverse  party  or  parties  in  the  cause. 

XXVIl.  That 
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J^^  XXVIL 

Guardian,  ad  That  for  the  purpose  of  procuring  a  guardian,  ad 
iUem,  ^^ran  Utem^  to  be  assigned  in  Court  for  an  infant  defendant, 
ant  how  to  be  the  solicitor  is  to  attend  the  Court  with  the  infant  and 
assigoecL  proposed  guardian,  and  request  such  assignment  to  be 

made ;  and  he  is  to  certify  to  the  Court  that  the  pro- 
posed  guardian  has  no  interest  adverse  to  the  interest 
of  the  infant,  and  is  a  proper  person  to  be  assigned 
guardian. 


Solicitor  may 
be  assigned 
where  for- 
merlv  a  Six 
Cleric. 

Costs. 


XXVIII. 

That  where,  according  to  the  present  practice,  it  has 
been  usual  to  assign  a  Six  Clerk  guardian  ad  litem  of  an 
infant  or  person  of  unsound  mind,  the  Court  may  ap- 
point one  of  the  solicitors  of  the  Court  to  be  such 
guardian,  and  may  direct  that  the  costs  to  be  incurred 
in  the  performance  of  the  duties  of  such  o£Bce  shall  be 
borne  and  paid,  either  by  the  parties  or  some  one  or 
more  of  the  parties  to  the  suit  in  which  such  appoint- 
ment shall  be  made,  or  out  of  any  fund  in  Court  in 
which  such  infant  or  person  of  unsound  mind  may  be 
interested,  and  may  give  directions  for  the  repayment  or 
allowance  of  such  costs  as  the  justice  and  circumstances 
of  the  case  may  require. 


Clerk  of  affi-  ClERK  OF  AFFIDAVITS, 

davits. 

XXIX. 

Affidavits,  ftc  That  all  affidavits  and  affirmations  to  be  filed  in  the 
uJore^htm!*™   Affidavit  Office  may  be  sworn  or  affirmed  before  the 

Clerk  of  Affidavits,  who  is  to  receive  the  proper  and 
Fees.  usual  fees  for  taking  the  same,  and  to  pay  the  amount 

of  the  several  sums  which  he  may  so  receive  into  the 

Bank  of  England^  to  the  account  of  the  SuitorsVFee 

Fund. 

Variation 
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Variation  op  Orders.  1842. 

XXX.  ^-^v^^ 

That  the  General  Orderi  dated  the  12th  day  of  Oe-^  Order  of  12th 
iobeTf  1841,  for   giving  effect  to  certain  provisions  in  as  to  transfer  * 
an  act  passed  in  the  fifth  year  of  the  reign  of  her  present  o^  suits  from 
Majestyi  intituled  '^  An  Act  to  make  further  Provisions  dischai^ed. 
for  the  Administration* of  Justice,"  for  transferring  to 
this  Court  all  suits  and  matters  which  on  the  15th  day 
(XOdober^  1841,  should  be  depending  in  her  Majesty's 
Court  of  Exchequer  as  a  court  of  equity,  or  under  the 
special  authority  of  any  act  or  acts  of  Parliament,  be 
hereby  discharged,  and  in  lieu  thereof  the  following 
Order  be  hereby  substituted;  viz.  That  as  to  all  re-  Records, &c. 
cords  and  documents  heretofore  belonirinir  to  the  said  in  Exchequer 

o    o  suits,  how  to 

Court  of  Exchequer  as  aforesaid,  and  not  yet  brought  be  transferred 

mto  the  Court  of  Chancery,  the  Clerk  of  Records  and  chw^eo^^ 
Writs,  to  whose  department  such  suit  would  belong, 
shaU,  upon  request  of  any  of  the  parties,  apply  for  the 
records  and  other  documents  in  such  suit  not  before 
brought  into  the  Court  of  Chancery :  And  it  is  hereby 
further  ordered,  that  so  far  as  regards  the  taxation  and 
allowance  of  costs  in  any  of  the  suits  or  matters  to  be 
transferred  in  pursuance  of  the  said  act,  and  which  shall 
not,  by  any  order  of  this  Court,  be  directed  to  be  re- 
gulated, in  that  particular,  by  the  late  practice  of  the 
Court  of  Exchequer,  such  costs  shall   be  taxed   and  Cosu  of  Ex- 
allowed  in  manner  following;  that  is  to  say,  the  costs  hov?to*^l^* 
previously  to  the  said  15th  day  of  October,  1841,  shall  taxed, 
be  taxed  and  allowed  according  to  the  practice  of  the 
said  Court  of  Exchequer,  and  the  costs  from  and  inclu- 
sive of  the  said  1 5th  day  of  October,  shall  be  taxed  and 
allowed  according  to  the  practice  of  this  Court. 

XXXI. 

That  the  fourth  of  the  Orders  of  the  3d  April,  1828,  Amendment 
shall  be  interpreted  as  if  the  same  were  amended  by  jdii^ri/  isas; 
Vol.  I.  c  substituting 
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derofdo. 


Do.  of  76th 
amended  Oi^ 
der  of  25d 
Nov.  1851. 


l}o.  of  2d 

Order  of  lith 
Aprils  1842. 


1842.        substituting  the  word  "file"  for  the  word  "deliver." 

Amendment      '^^^  ^®  twentieth  of  the  same  Orders  shall  be  in- 
of  20th  Order   terpreted  as  if  the  same  were  amended  by  substituting 
1828.  ^   '      ^®  wo^'d  "  Solicitor  "  for  the  words  "  Clerk  in  Court." 
X>o.of43dOr«  That  the  forty-third  of  the  same  Orders  shall  be  in- 
terpreted as  if  the  same  were  amended  by  substitut- 
ing the  words  "  Record  and  Writ  Clerks'  Office  *'  for 
the  words  "  Six  Clerks*  Office."      That  so  much  and 
such  parts  of  the  seventy-sixth  of  the  same  Orders, 
amended  by  the  Orders  of  the  2Sd  Naoember^  1831,  as 
relate  to  the  taxation  of  costs,  shall  be  interpreted  as 
if  the  same  were  further  amended  by  substituting  the 
words   "  Taxing   Master"    for   the    word   "  Master." 
That  the  second  of  the  Orders  of  the   11th  Aprils 
1842,  shall  be  interpreted  as  if  the  same  were  amended 
by  substituting  the^  words   "  One  of  the  Solicitors  of 
this  Court,"  for  the  words  "The  Senior  Six  Clerk  not 
FormerOrders  towards  the  cause."     And  that  in  like  manner  where, 

by  reason  of  the  said  act  of  Parliament  made  and 
passed  in  the  fifth  and  sixth  year  of  her  Majesty,  in- 
tituled "  An  Act  for  abolishing  certain  Offices  of  the 
High  Court  of  Chancery  in  Er^land^^  or  of  any  orders 
made  in  pursuance  of  the  said  act,  any  general  order 
of  the  Court  shall  have  become  inapplicable  to  the 
offices  and  practice  of  the  Court,  as  established  by  and 
in  pursuance  of  the  said  act,  such  general  order  shall 
be  interpreted  as  if  the  same  were  amended,  and  the 
directions  therein  contained  were  made  consistent  with 
the  said  act  of  Parliament,  and  the  orders  made  in  pur- 
Regi8tran,&c.  suance  thereof;  and  that  the  Registrars  of  the  Court 
to  adapt  Ian.    ^^  ^j^^  Secretaries  of  the  Master  of  the  Rolls  shaU,  in 

guage  of  Or- 
ders to  the       drawing  up  all  Orders,  adapt  the  language  thereof  to 

the  alterations  made  in  the  practice  of  the  Court  by  the 
said  act-  of  Parliament  and  the  Orders  made  in  pur- 
suance thereof. 


preted  as  if 
amended  and 
made  consist- 
ent with  5  & 
6  Vict,  c.  103. 
and  Orders 
issued  in  pur- 
suance there- 
of. 


new  practice. 


Fees. 
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xxxn. 

That  the  fees  set  forth  in  the  First  Schedule  hereto  Of  Clerk  of 

shall  be  received  aqd  taken  by  the  Clerk  of  the  Inrol-         ^^  ' 

ments  in  Chancery,  and  his  clerks,  in  addition  to  the 

fees  and  sums  of  money  mentioned  in   the   Second 

Order.     That  the  fees  set  forth  in  the  Second  Schedule  of  Clerks  of 

hereto  shall  be  received  and  taken  by  the  Clerks  of  ^rits; 

Records  and  Writs,  and  their  clerks.    That  the  fees  of  Taxing 

let  forth  in  the  Third  Schedule  hereto  shall  be  received  ^^^^"* 

and  taken  by  the  Taxing  Masters,  and  their  clerks. 

That  the  fees  set  forth  in  the  Fourth  Schedule  hereto  o^^l^^  ^ ' 

AffidaYits; 
shall  be  received  and  taken  by  the  Clerk  of  Affidavits, 

and  his  derk.     That  the  fee  set  forth  in  the  Fifth  Sche-  of  Clerki  of 

dule  hereto  shall  be  received  and  taken  by  the  Clerks  Ordinary; 

to  the  Masters  in  Ordinary,  in  addition  to  the  other 

fees  received  and  taken  by  them.    And  that  the  fees 

set  forth  in  the  Sixth  Schedule  hereto  shall  be  received 

aod  taken  by  solicitors  for  their  own  use,  in  addition  to 

the  other  fees  received  and  taken  by  them.    And  that  Payment  in 

the  aerks  of  Records  and  Writs,  and  the  Taxing  f^^'Zy 

Masters  respectively,  may  require  any  of  the  said  fees  be  required. 

payable  to  them  respectively  to  be  paid  in  advance,  or 

may  require  a  deposit  to  be  paid  on  account  thereof. 

xxxm.  • 

That  all  the  fees  which  are  hereby  authorised  to  be  Fees  to  be 
received  by  the  Clerk  of  the  Inrolments  in  Chancery,  ^^^  account, 
the  Clerks  of  Records  and  Writs,  the  Taxing  Masters, 
the  Clerk  of  the  Affidavits,  and  the  Clerks  of  the  Masters 
iQ  Ordinary,  shall  be  by  them  severally  and  respectively  ' 
paid  into  the  Bank  of  England^  in  the  name  of  the  Ao- 
ooantant-General,  to  be  pkced  to  the  credit  of  the 
account  intituled  **  The  Suitors'  Fee  Fund  Account/' 

c  2  XXIV.  That 
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^^JJ^  xxxiy. 

Orders  to  take      That  the  foregoing  Orders  shall  take  effect  from  and 
effect  from       after  tl)e  28th  day  of  Oct(^>erj  1842. 

28th  October^  ^  ' 

184S. 


THE  FIRST  SCHEDULE 

ABOTE  BBFBRRBD  TO. 

Feet  to  be  taken  by  the  Clerk  of  InrohnenU  m  Cha$uery  and  lot  Clerks. 

£  «.  d. 
For  the  acknowledgment  of  every  deed  for  each  party  -060 
For  the  acknowledgment  of  every  specification  for  eadi 

party  -  •  .  -  -  -026 

For  every  oath,  affirmation,  or  attestation  upon  honour  »    0    16 


THE  SECOND  SCHEDULE 

ABOTB  BBFBRRBD  TO. 

Feei  to  be  taken  by  the  Clerks  of  Records  and  Writs  and  their  Clerks. 

Sealing  every  dedimus  to  take  an  answer  -  -    0  10    0 

Sealing  every  special  dedimus  by  order  of  Court  -    0  18    0 

Sealing  special  injunction  -  -  -  -    1  10    0 

Sealing  an  attachment  or  distringas  for  not  appearing  or 
answering        --  -  -  -  -080 

Sealing  every  other  writ  -  -  -  -    1    0    0 

Kesealing  any  writ  on  any  alteration  thereof      -  -    0    3    0 

Filmg  every  bill  or  information   -  •  -  -    1     0    0 

Filing  r^lication  -  •  -  -  -0  10    0 

Entering  appearance  for  any  defendant  appearing  sepa- 
rately -  -  -  -  -  -070 

Entering  appearance  if  not  more  than  three  defendants  -    0    7    0 
If  more  than  three  and  not  exceeding  six  defendants      -    0  14    0 
And  in  the  same  proportion  for  any  number  of  defendants. 
Office  copies  of  documents  left  for  inspection  as  exhibits, 
per  folio  -  -  -  -  -  -004 

All  other  office  copies,  per  folio  -  -  -    0    0  10 

Filing  plea,  answer,  or  demurrer  -  -  -    0  10    0 

Entering  a  rule  -  -  -  -  -080 

Attending  Court  of  Chancery,  or  Master  with  record, 
per  diem         -  -  -  -  -  -0  14    0 

Attending 
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Attending  Court  of  Chancery,  or  Master  with  exhibits,  {>er 

diem,  exdasiTe  of  carriage  or  porterage,  when  required    0  14    0 
Attenifing  with  record  or  exhibits  in  any  other  court  or 
place  (besides  expenses  to  be  retained  by  the  officer  to 
his  own  use),  per  diem  -  -  -  -    2    2    0 

ETery  consent    -  -  -  -  -  -070 

Ewy  certificate  -  -  -  -  -040 

Examining  all  copies  with  the  records,  per  folio  -    0    0    8 

E?ery  exemplification,  per  skin,  exdusiye  of  parchment 
and  duty         -  -  -  -  -  -114    0 

Oq  inspection  of  documents  left  with  the  Cleric  of  Un- 
cords and  Writs,  per  hour      -  -  -  -070 

Amending  every  record,  if  amendments  under  ten  folios  -    0  14    0 
If  more  than  ten  folios,  for  every  folio  oyer       -  -    0    0    6 

Amending  every  office  copy,  if  amendments  under  ten 

folios  -  -  •  -  -  -070 

If  more  than  ten  folios,  for  every  folio  over        -  -004 

Setting  down  cause  besides  certificate    -  -  -    1    1    0 

Search  for  records  wiien  in  the  record  room,  or  for  any 

person  not  being  a  party  in  the  causey  first  year  •020 

Each  year  after  «  -  -  -  -  -010 

Inspection  of  same         -  -  -  -  -070 

Piling  every  note  -  -  -  -  -070 

Entering  memorandum  of  service  of  copy  bill  on  every 
defendant        -  -  -  -  -  -070 

Every  oath,  affirmation,  or  attestation  upon  honour       -    0    I    6 
Every  exhibit  to  affidavit,  &c.     -  -  -  -    0    2    6 

InroUing  decree  or  order,  the  same  fees  as  heretofore 
until  further  order. 


THE  THIRD  SCHEDULE 

ABOVE  REFBBBED  TO. 

Feet  to  he  taken  by  the  Taxing  Mastert  and  their  Clerks, 

For  every  warrant         -  -  -  -  -030 

For  drawing  every  report,  per  folio,  exclusive  of  the  fol- 
lowing fee-  -  -  -  -  -010 

On  signing  every  report  and  certificate  -  -    1    0    0 

Per-centage  on  amount  of  every  biU  of  costs  as  taxed  ^  4  0  0 
For  copies  of  bills  of  costs  and  other  documents,  per  folio  0  0  4 
For  every  oath,  affirmation,  or  attestation  upon  honour  -  0  1  6 
For  every  exhibit  •  •  -  -  -026 

c  3  For 
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For  signing  the  allowance  to  every  set  of  interrogatories, 

account,  or  other  document                -           -           -  0    5  0 

For  an  examination  fee  on  each  witness  exclusive  of  oath  0    5  0 


THE  FOURTH  SCHEDULE 

ABOTE  RSFEBRBD  TO. 

Fees  to  be  taken  hy  the  Clerk  ofAffidamU. 

For  every  affidavit  -  -  -  -  -016 

For  every  exhibit  -  -  -  -  -026 


THE  FIFTH  SCHEDULE 

ABOVE  REFERRED  TO. 

Fee  to  be  taken  by  Hie  Clerks  of  the  Masters  m  Ordmary, 

For  copies,  in  addition  to  the  sum  of  one  penny  halfpenny 
now  taken  and  received,  the  fiuther  sum  of,  per  folio     0    0    2J 


THE  SIXTH  SCHEDULE 

ABOVE  REFERRED  TO. 

Fees  to  be  taken  and  received  by  SoUdtors, 

For  preparing  every  writ  without  order  -  -    0    6    8 

Ditto,  every  writ  under  order,  except  special  injunction    0  13    4 
Ditto,  special  injunction,  including  engrossment  and 

docket,  per  folio        -  -  -  -  -014 

Parchment  as  paid        -  ..  .  -000 

Lyndhurst,  C. 
Lanodale,  M.  R. 
Lancelot  Siiadwell,  V.C.E. 
James  Wigrah,  V.  C. 
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ORDERS  IN  LUNACY. 

S7th  October^  1842. 

I,  John  Singleton  Baron  Lyndhurst,  Lord 
High  Chancellor  'of  Great  Britain,  intrusted, 
by  virtue  of  her  Majesty's  sign  manual,  with 
the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  idiot, 
lunatic,  or  of  unsound  mind,  do,  in  pursuance 
of  an  act  of  parliament  passed  in  the  sixth 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Proceeding  under 
Commissions  in  the  Nature  of  Writs  de  hinatico 
inquirendo,**  and  for  the  purpose  of  making 
immediate  provision  for  carrying  the  same 
into  effect,  hereby  order  and  direct  in  manner 
following ;  that  is  to  say,  — 

L 

That  from  and  after  the  first  day  of  Michaelmas  Office  of 

term  next  the  office  of  Clerk  of  the  Custodies  of  Idiots  ^di^  ab^"^ 

and  Lunatics  do  cease  and  determine.  llshed. 


II. 
That  all  the  inquiries  and  matters  connected  with  References  In 
the  {)ersons  and  estates  of  lunatics  heretofore  usually  re-  in^cmahT^^' 

ferred  to  the  Masters  in  Ordinary  of  the  High  Court  of  cases,  to  be 
^,  ,  ....  J  I         •  *  r     •      "na^ie  to  Com- 

Chanceryi  {ejxept  mquiries  under  or  by  virtue  of  an  missioners  in- 
act  made  and  passed  in  the  first  year  of  the  reign  of  J^**  ®^  ^ 
his  Majesty  King  William  the  Fourth^  intituled  ^^  An 
Act  for  amending  the  Laws  respecting  Conveyances  and 

c  4  Transfers 
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TransFers  of  Estates  and  Funds  vested  in  Trustees  and 
Mortgagees,  and  for  enabling  Courts  of  Equity  to  give 
Effect  to  their  Decrees  and  Orders  in  certain  Cases,"  and 
also  except  where  the  Lord  Chancellor  shall  from  time 
to  time  otherwise  specially  direct,)  be  hereafter  referred 
to  the  Commissioners  in  Lunacy  for  the  time  being. 

IIL 

That  all  inquiries  in  lunacy  now  pending  before  any 
of  the  said  Masters  {except  any  inquiries  under  or  by 
virtue  of  the  said  act  of  Parliament  in  the  last  Order 
mentioned,  and  except  where  otherwise  hereafter  specially 
directed,)  be  transferred  to  the  Commissioners  in 
Lunacy. 

IV. 

That  all  deeds,  wills,  securities,  papers,  and  docu- 
ments, in  any  lunacy,  now  left  or  deposited  in  die  ofiBces 
of  the  said  Masters  respectively,  be  delivered  to  the 
Commissioners  in  Lunacy,  or  to  some  person  by  them 
authorised  to  receive  the  same. 

V. 

That  until  further  order,  the  clerks  to  the  Commis- 
ftloners  take  and  receive  for  business  done  in  the  Com- 
missioners' Office  the  like  fees  to  those  for  the  time 
being  receivable  by  the  clerks  to  the  said  Masters  for 
the  like  business,  such  fees  to  be  accounted  for  as  herein* 
after  mentioned. 

VL 

ties       That  until  further  order,  all  acts,  deeds,  matters,  and 
things  heretofore  accustomed  to  be  done  in  the  execu- 

^^  tion  of  the  office  of  Clerk  of  the  Custodies,  as  to  the 
several  matters  following,  be  done  by  the  Commissioners 
in  Lunacy ;  that  is  to  say,  -« 

Bonds 
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Bonds  and  recognisances  of  oonunittees  and  their       1842. 
soreUes,  and  the  vacating  and  delivering  up  the  same ;       ^^^V^^ 

The  bill  for  the  grant  of  the  custody,  and  for  the  re* 
vocaUon  thereof; 

Summoning  committees  and  sureties  to  account ; 

Filing  and  copying  committees*  accounts,  and  cer- 
tifying the  same. 

VIL 
That  until  further  order,  the  clerks  of  the  Commis-  Fees  of  Com* 
sioners  take  and  receive  for  the  busmess  so  done  under  clerks  for  such 
the  foregoing  Order  the  like  fees  to  those  heretofore  duties* 
received  in  the  office  of  Clerk  of  the  Custodies  for  the 
like  business,  such  fees  to  be  accounted  for  as  herein-^ 
after  mentioned. 

VIII. 
That  until  further  order,  all    other  acts,  deeds,  All  other  du- 
matters,  and  things,  heretofore  accustomed  to  be  done  of  Custodies* 
in  the  execution  of  the  office  of  Clerk  of  the  Custodies^  transferred  to 
be  (so  far  as  according  to  the  practice  for  the  time  being  Lunatics, 
io  lunacy  the  same  shall  be  necessary  to  be  performed) 
done  by  the  Secretary  of  Lunatics ;  and  the  Secretary  Fees, 
of  Lunatics  is  to  take  and  receive  for  the  business  so 
done  the  like  fees  to  those  heretofore  received  in  the 
office  of  Clerk  of  the  Custodies  for  the  like  business, 
inch  fees  to  be  accounted  for  as  hereinafter  mentioned. 

IX. 

That  the  matter  of  each  lunacy  be,  for  the  purpose  Matter  of  each 
of  the  inquiries  hereby  authorised,  considered  as  re-  corwtdered  as 
ferred  to  the  Commissioners  in  Lunacy  from  the  date  referred  from 

-,....  date  of  inqui- 

of  the  mquisition.  gition. 

X. 

That  where  any  person  has  been  or  may  be  found  Special  orders 

lunatic  under  any  commission,  the  Commissioner  do,  fortbefollow- 

from  ingpur- 
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1842.        from  time  to  time,  and  without  any  special  order  in 

'^^"V"^^     such  matter,  inquire  and  report  who  is  or  are  the  heir  or 

poses:—         heirs  at  law  and  next  of  kin  of  the  lunatic,  and  the 

for  inquiries 

as  to  heir  at     person  or  persons  who  would  be  entitled  to  his  estate  or 

law  and  next    ^  shares  thereof  under  the  statutes  for  the  distribution 

of  kin; 

of  intestates'  estates,  in  case  he  were,  at  the  date  of  such 

inquiry,  dead  intestate,  to  whom  due  notice  of  attending 

as  to  situation  the  Commissioner  is  to  be  given ;  and  also  inquire  and 

?unatic  and°    report   what   is  the   situation  of  the  lunatic  and   the 

appointment     nature  of  the  lunacy,  and  who  is  or  are  the  most  fit  and 

of  committee:  ,    ,  .  .    i    i 

proper  person  or  persons  to  be  appomted  the  committee 

or  committees  of  the  person  and  estate  of  the  lunatic, 

and  of  what  the  fortune  of  the  lunatic  did,  at  the  time 

from  which  he  shall  have  been  found  lunatic,  consist, 

and  of  what  it  consists  at  the  time  of  such  inquiry,  and 

what  is  the  amount  of  income  arising  therefrom,  and  in 

what  manner,  and  at  what  expense,  and  by  whom  and 

as  to  past  and    where  the  lunatic   has  been  maintained,  and  whether 

temmce-*^""     ^^V  *^^"g  ^"^  ^^^^  ^*  ^"®'  ^"^  ^^  whom,  in  respect  of 

such  past  maintenance,  and  to  whom,  and  out  of  what 
fund  the  same  ought  to  be  paid,  and  what  is  fit  and 
proper  to  be  allowed  for  the  maintenance  and  support 
of  the  lunatic  for  the  time  past  and  to  come,  regard 
being  had  to  the  circumstances  and  estate  of  the 
lunatic,  and  from  what  time  such  allowance  should 
commence. 


XL 
as  to  pro-  That  the  Commissioner  be  at  liberty  immediately 

anTmanaw^^     ^^^  inquisition,  and  without  any  special  order  in  the 
ment.  matter,  to  make  inquiry,  and  to  report,  whenever  it  shall 

shall  seem  necessary,  upon  the  provisional  care  and 
management  of  the  lunatic  and  his  property,  and  as  to 
maintenance,  until  committees  or  a  committee  be  ap- 
pointed. 

XII.  That 
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That  the  Commissioner  be  at  liberty,  by  certificate  p^^T^*"^ 

under  his  hand,  and  without  any  special  order  for  that  ment  oft^ 

purpose,  to  enlarge,  from  time  to  time,  the  period  within  ^^  committee] 

idiich  any  person  approved  of  as  committee  of  the  estate  security, 
of  any  lunatic  ought  to  complete  his  security* 

XIII. 

That  the  Commissioner  be  at  liberty,  without  special  For  inquiry  as 
order,  to  receive  any  proposal  or  conduct  any  inquiry  g^Jw^j^ * 
as  to  the  managing,  setting  or  letdng  the  estate,  or  other-  letting  estate, 
wise  respecting  the  person  or  property  of  any  lunatic, 
and  may  report  thereon  as  he  shall  see  fit ;  but  such 
report  shall  be  submitted  for  confirmation,  as  is  now 
done  with  respect  to  such  reports  when  made  upon 
special  reference. 

XIV. 

That  it  shall  not  be  necessary  for  the  committee^  or  the  For  passing 
legal  personal  representatives  of  the  committee,  to  ob-  ^JJIJJJitgt^  * 
tain  a  special  order  in  the  matter  for  the  taking  and 
passing,  from  time  to  time,  his  or  their  accounts,  but 
such  committee  or  his  legal  personal  representatives,  as 
the  case  may  be,  do,  from  time  to  time,  without  any 
special  order  in  the  lunacy  for  that  purpose,  attend 
before  the  Commissioner,  and  have  an  account  of  his  or 
their  receipts  and  payments  for  and  on  account  of  the 
lunaUc  and  his  estate  taken  and  passed;  and  that  in 
taking  and  passing  such  accounts,  the  Commissioner 
make  unto  the  committee,  or  his  legal  personal  repre^ 
soitatives,  as  the  case  may  be,  all  just  allowances,  in- 
cluding on  allowance  of  his  and  their  reasonable  and 
proper  costs,  charges,  and  expenses,  and  those  of  the 
next  of  kin  of  the  lunatic,  of  passing  such  accounts. 

XV.  That 
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1842.  XV. 

^       ,r^         That  the  Commissioner  may  from  time  to  time  de- 
Co  mm  issioner 
mny  deter*       termine  whether  all,  or  how  many,  and  which  of  the 

mine  what  ^^^^^  of  kin  or  of  the  heirs  of  the  lunatic,  shall  (unless  at 
next  of  kin  or         ^  '  ^  ^ 

heir»  of  lunatic  their  own  costs)  attend  before  him  on  any  proceedings 
p!roceedinM  •    ^  ^^^  lunacy ;  and  that  no  other  of  such  parties  shall  be 

allowed  costs  out  of  the  estate,  unless  by  special  order 

for  that  purpose. 

XVL 

and  may  make  That  the  Commissioner  be  at  liberty,  from  time  to 
separate  re-        ,  _  , 

ports  and  state  time,  and  at  the  request  of  any  party  or  otherwise,  to 

special  cir-       make  separate  reports,  or  a  separate  report,  and  to  state 

cuuisiancesa 

any  circumstances  as  to  the  subject-matter  of  the  report 
specially,  as  he  shall  think  fit. 

XVII. 
Orders  to  re-        That  for  the  purpose  of  avoiding,  as  much  as  may 

cite  only  the      ,  j  j  i       •     j        •  j        •     i 

prayer  of  pc-  be,  expense  and  delay  m  drawmg  orders  in  lunacy,  no 
titionsandthe  p^rt  of  the  Statements  in  the  petition  be  recited  in  any 
reports.  order,  but  only  the  prayer;  and  that  no  part  of  the 

Commissioner's  report  be  stated  in  any  order  except  the 
Petition  to  be  Commissioner's  finding  or  opinion ;  and  that  before  any 
order  dmb^     order  be  passed,  the  original  petition  or  petitions  be  filed 

with  the  Secretary  of  Lunatics. 

XVIII. 

Fees  to  Secre-  That  until  further  order,  the  fees  hereinafter  men- 
n"^  8  tioned  for  th^matters  following  be  taken  and  received 

by  the  Secretary  of  Lunatics,  in  lieu  of  the  fees  now  taken 
and  received  by  him  for  such  matters  respectively; 
viz.  —  For  every  order  j€2  lOs*  For  every  dupli- 
cate of  an  order,  requiring  to  be  drawn  up  in  Chancery, 
105.  For  filing  every  petition,  105.;  such  fees  to  be 
accounted  for  as  hereinafter  mentioned. 

XIX.  That 
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XIX.  1848. 

That  all  fees  taken  and  received  by  the  clerks  to  the  .  ./T  ^^^"^ 

«         •    .  111^  n  -r         .       ,       All  fees  to  be 

Commissioners,  and  by  the  Secretary  of  Lunatics,  be,  carried  to  Fee 

ODce  in  every  month,  paid  into  the  Bank  of  England  to  Fund  Account, 
the  credit  of  the  Accountant-General  of  the  Court  of 
Giancery,  to  the  account  intituled  **  The  Suitors*  Fee 
Fond  Account;"  the  amount  thereof  to  be  verified  by 
tflidavit. 

XX. 

That  the  foregoing  Orders  take  effect  on  the  first  Orders  to  take 
day  of  Michaelmas  term  next  firu^day^of 

Mickatlnuu 

LYNDHURST,  C.      *•*"'  ""* 
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1843. 


ORDER  OF  COURT. 

Triday^  l^th  March^  1848. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry,  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  the  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor,  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor,  Sir  James  Wigram,  doth  hereby 
order  and  direct  in  manner  following ;  (that 
is  to  say,) 

I. 

That  for  the  purpose  of  diminishing  expense  in  the  Order  for 

Inrolment  of  Decrees  and  Orders,  no  part  of  the  state-  jhortening 

.  ^  Inrolments  of 

ments  or  allegations  contained  in  any  Bill,  Answer,  Decrees  and 
Petition,  Affidavit,  or  Report,  shall  be  recited  or  stated  O*"^^* 
in  any  such  Inrolment,  but  that  it  shall  be  sufficient  to 
state  in  such  Inrolment  the  filing  of  the  Bill  or  Petition, 
or  service  of  the  Notice  of  Motion,  the  names  of  the 
parties  thereto,  together  with  the  prayer  of  the  Bill  or 
Petition,  or  Notice  of  Motion,  the  filing  of  the  several 
answers,  and  other  Pleadings  or  Proceedings  and  Re- 
ports, whether  confirmed  or  not,  and  the  short  purport 
or  effect  of  any  Decree  or  Order  made,  had,  put  in,  or 
taken,  before  the  date  of  the  Decree  or  Order  inroUed 
and  leading  thereto. 

Vol,  L  d  XL  That 
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1843.  II. 

Sr7\^  ^       That  no  Decree  or  Order  shall  be  inrolled  until  the 

Nolnrolment    ^,    ,       -  ^  i.      .         i 

to  be  made       Clerk  of  Record  and   Writs^   in  whose  division  the 

docaueThas  Cause  or  Matter  may  be  shall  have  inspected  the  Doc- 
been  inspected  quet  of  such  Inrolment,  and  shall  have  certified  thereon 
rectness^cer-  ^^^  ^^  statement  of  the  Pleadings,  Orders,  Reports, 
tified  by  Clerk  and  Proceedings  therein  contained  is  correct,  and  that 

for  such  inspection  and  Certificate,  the  Clerk  of  Re* 

cords  and  Writs  shall  be  entitled  to  receive,  and  he  is 

Fee.  hereby  authorized  to  receive  the  sum  of  five  pounds,  to 

be  by  him  paid  into  the  Suitors'  Fee  Fund. 

Lyndhurst,  C. 
Lanodale,  M.  R. 
Lancelot  Shadwell,  V.  C.  £• 
James  Lewis  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 
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1844. 


ORDER  OF  COURT. 

Fridcn/t  22d  March,  1844. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhuust,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lang- 
DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shaowell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wig  ram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  "  An  act  for 
abolishing  ceitain  offices  in  the  High  Court 
of  Chancer}^*'  and  in  pursuance  and  execu- 
tion of  all  other  powers  enabling  him  in  that 
behalf,  order  and  direct  in  manner  following 
(that  is  to  say): 

L 

That  the  Clerks  of  Records  and  Writs  and  their  Fees  of  Clerks 

clerks,  shall,  in  lieu  and  instead  of  the  fee  of  lOd.  per  ofRecordsfor 

Office  copies 
folio  for  all  office  copies  of  documents  (other  than  office  reduced  from 

copies  of  documents  left  for  inspection  as  exhibits)  men-  ^^^'  ^^  ^^'  P^ 

tioned  in  the  second  schedule  (a)  to  the  Order  of  Court 

of  the  26th  day  of  October  1842,  receive  and  take  for  all 

such 

(a)  Supr^  p.zxzTi. 
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1844.        such  office  copies,  bespoke  after  the  23d  day  of  March 
instant,  a  fee  of  Sd.  per  folio,  and  no  more. 

II. 

That  this  order  be  entered  with  the  R^istrar  of  the 
High  Court  of  Chancery. 

Ltndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 


% 
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1844. 


ORDER  OF  COURT. 

Monday^  15th  Aprils  184f4. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  "  An  ^ct  for 
abolishing  certain  Offices  in  the  High  Court 
of  Chancery  in  England,'*  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 
following  (that  is  to  say) : 

■ 

I. 
That  the  Examiners  of  the  High  Court  of  Chancery  Ezaminen'    * 
shall,  in  lieu  and  instead  of  the  fee  of  14rf.  per  folio,  re-  cwie^educed 
ceivable  by  them  for  all  office  copies  of  interrogatories,  fro™  i^rf.  to 
depositions,  or  other  documents,  receive  and  take  for 
all  such  office  copies,  bespoke  ader  the  16th  day  of 
April  instant,  a  fee  of  8^.,  and  no  more. 

II.  That 
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1844.  II. 

That  this  order  be  entered  with  the  Registrar  of  the 
High  Court  oF  Chancery. 

(Signed)    Lymdhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V,  C.  E. 
J.  L.  Knigut  Bruce,  V,  C. 
James  Wigram,  V,  C. 
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1844. 


ORDER  IN  LUNACY. 

15th  Aj)ril,  1844. 
Whereas  it  is  important  to  enforce  the  passing  of  the 
Accounts  of  the  Committees  and  Receivers  of  Lunatics' 
Estates,  and  the  Payment  of  the  Balances  due  thereon : 
and  whereas  the  Estates  of  Lunatics  may  be  placed  in 
jeopardy,  by  reason  of  the  Sureties  for  the  Committees 
and  Receivers  dying,  or  being  declared  Bankrupt  or 
Insolvent :  — 

It  is  ordered,  That  the  Commissioners  in  Lunacy  Coramii* 
shall  jointly  or  severally,  from  time  to  time,  fix  the  times  jointly  or 

within  which  all  Committees  and  Receivers  in  the  matters  *f^^^\^]^ 

times  within 

in  their  offices,  shall,  annually  or  at  such  longer  or  shorter  which  Corn- 
periods  as  may  to  such  Commissioners  or  Commissioner  R^^^era^are 
seem  proper,  procure  their  accounts  to  be  delivered  into  to  deliver  in 
the   Commissioners'  Office ;  and  tiiat  all  Committees  i;" w'and 
and  Receivers  shall,  after  their  accounts  shall  have  been  P^y  ^"5^  ^°y 
delivered  into  the  Commissioners'  Office  as  aforesaid, 
procure  them  to  be  proceeded  on,  examined,  and  settled, 
at  or  within  such  times  as   the   Commissioners   may 
jointly  or  severally,  from  time  to  time,  direct ;  and  that 
the  Commissioners  shall,  jointly  or  severally,  also  fix 
the  times  within  which  such  Committees  and  Receivers 
shall  pay  the  balances  which  shall  appear  due  on  pass- 
ing such  accounts,  or  such  parts  thereof  as  the  Com- 
missioners, jointly  or  severally,  shall  certify  to  be  proper 
to  be  paid  by  such  Committees  and  Receivers;  and  also, 
when  it  shall  to  sUch  Commissioners  or  Commissioner 
seem  proper,  the  times  within  which  such  Committees 
and  Receivers  shall  cause  to  be  laid  out  such  balances, 
and  any  sum  of  dividends  or  cash  at  the  Bank,  to  which 
the  lunatics  respectively  may  be  then  entitled. 

And 
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1844. 


And,  in  case 
of  their  de- 
fault, shall 
disallow  their 
salaries,  and 
charge  them 
with  interest 
at  SL  per  cent. 


And  it  is  hereby  further*  ordered,  with  respect 
to  such  Committees  and  Receivers  as  shall  make  de&ult 
in  any  of  the  matters  aforesaid,  that  the  Commissioners 
shall  jointly  or  severally,  from  time  to  time,  if  good 
cause  be  not  shewn  to  such  Commissioners  or  Commis- 
sioner to  the  contrary,  not  only  disallow  the  salaries  (if 
any)  claimed  by  such  Committees  or  Receivers,  or  their 
representatives,  but  also  charge  them  with  interest  after 
the  rate  of  5/.  per  cent,  per  annum  upon  any  balances, 
dividends,  or  cash,  during  the  time  the  same  respectively 
shall  appear  to  have  improperly  remained  in  hand,  or 
uninvested,  as  the  case  may  be. 


And  where 
their  suretiet 
are  dead  or 
insolvent,  shall 
fix  a  time  for 
theur  giving 
new  security. 


And,  in  case 
of  their  de- 
fault, shall 
without  spe- 
cial order, 
enquire  and 
report  who 
are  proper 
persons  to  be 
appointed  in 
their  place. 


And  it  is  hereby  further  ordered.  That  every 
Committee  and  Receiver  in  any  matter  in  lunacy  shall, 
on  each  occasion  of  passing  his  accounts,  or  at  such 
other  times  as  the  Commissioners  may  jointly  or  $eve- 
rally  appoint  in  that  behalf,  satisfy  the  Commissioners 
or  Commissioner,  by  affidavit  or  otherwise,  that  the 
sureties  of  such  Committee  or  Receiver  are  living,  and 
have  not  been  declared  bankrupt  or  insolvent ;  and  if  it 
shall  appear  to  the  Commissioners  or  Commissioner, 
that  any  surety  of  such  Committee  or  Receiver  is  not 
living,  or  has  been  declared  bankrupt  or  inb*olvent,  then 
that  such  Commissioners  shall  jointly,  or  severally, 
fix  the  time  within  which  such  Committee  or  Receiver 
shall  enter  into  fresh  security  as  Committee  or  Receiver 
of  the  estate  of  such  lunatic ;  and  that  in  default  of  his 
doing  so,  the  Commissioners  shall  jointly  or  severally 
(without  special  order),  inquire  and  report  who  is  or 
are  the  most  fit  and  proper  person  or  persons  to  be  ap- 
pointed Committee  or  Committees,  or  Receiver,  of  the 
estate  of  such  lunatic,  in  the  place  of  such  Committee 
or  Receiver  so  makmg  default 


And 
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Commis- 
sioDcrs  may 


And  it  is  hereby  further  ordered.  That  in  case        1844. 
any  Committee  or  Receiver  shall,  at  any  time,  make  de- 
fault in  any  of  the  matters  aforesaid,  the  Commissioners 
or  Commissioner,  when  it  shall  to  them  or  him  seem  ^^^  ^^ 
proper,  shall  certify  the  same  accordingly. 

And  it  is  hereby  ordered,  That  this  Order  be  en- 
tered with  the  Secretary  of  Lunatics,  and  that  a  copy 
of  it  be  fixed  up  in  the  o£Bce  of  the  Secretary  of  Lunatics 
and  Commissioners  in  Lunacy. 

LYNDHURST  C 


ERRATA  IN  PART  I. 

Page  36.  line  7.,  for  «  September  "  read  "  March,** 
129.  line  4.,  dele  *'  with  costs.** 


ERRATUM  IN  PART  II. 
Page  336.  line  9.  from  bottonii  for  "  the  plea  of  non  tenure^  read  " plea  or  demurrer.' 
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And  it  is  hereby  further  ordered,  That  in  case        1845. 
any  Committee  or  Receiver  shall,  at  any  time,  make  de-     ^"^^^^^ 
fault  in  any  of  the  matters  aforesaid,  the  Commissioners  gionew  may 
or  Commissioner,  when  it  shall  to  them  or  him  seem  certify  de- 
proper,  shall  certify  the  same  accordingly. 

And  it  is  hereby  ordered,  That  this  Order  be  en- 
tered with  the  Secretary  of  Lunatics,  and  that  a  copy 
of  it  be  fixed  up  in  the  office  of  the  Secretary  of  Lunatics 
and  Commissioners  in  Lunacy* 

LYNDHURST  C. 


VOL.L 
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1844>. 


ORDER  OF  COURT.     • 

21st  June^  1844. 
Racord  and  I.  That,  for  all  office  copies  bespoke  after  the  22d 

fees  for  office  ^^7  ^^  ^^'''^  instant,  the  clerks  of  records  and  writs  and 
copies  re-  their  clerks  shall,  in  lieu  and  instead  of  the  fee  of  Sd, 
sd.to  6d.pet  P^^  folio,  receivable  by  them  under  the  Order  of  Court, 
folio.  dated  the  22d  day  of  March  last,  receive  and  take  the 

fee  of  6^  per  folio,  and  no  more. 

Ditto,  ex-  II.  That,  for  all  office  copies  bespoke  after  the  22d 

aminers   ees.    ^^^  ^^  ^^^  instant,  the  examiners  of  the  High  Court  of 

Chancery  and  their  clerks,  shall,  in  lieu  of  the  fee  of  %d. 
per  folio,  receivable  by  them  under  the  Order  of  Court 
dated  the  15th  day  oi  April  last,  receive  and  take  the 
fee  of  6d  per  folio,  and  no  more. 

That  this  Order  be  entered  with  the  registrar  of  the 
High  Court  of  Chancery. 

(Signed)        Lyndhurst,  C. 

Langdale,  M.R. 
Lancelot  Shadwell,  V.CE. 
J.  L.  Knight  Bruce,  V.  C 
James  Wigram,  V.C. 
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1844. 


ORDER  OF  COURT. 

13th  NaoembeTf  1844. 

I.  That  for  all  office  copies  bespoke  after  the  14th  Record  and 
day  of  Naoember  instant,   the  clerks  of  records  and  fees  for  office 

writs  shall,  in  lien  and  instead  of  the  fee  of  6d.  per  copi^  5«- 

duced  from 
foiio^  receivable  by  them  under  the  Order  of  Court,  «</.  to  4<f.  per 

dated  the  21st  day  of  Jtm^  last,  receive  and  take  the  fee  ^^^' 

of  4dl  per  folio,  and  no  more. 

II.  That  for  all  office  copies  bespoke  after  the  14th  Ditto,  ex- 
day  of  November  instant,  the  examiners  of  the  High  «™"i«"*  ^^^ 
Court  of.  Chancery  and  their  clerks,  shall,  in  lieu  and 

instead  of  the  fee  of  6d.  per  folio,  receivable  by  them 
under  the  Order  of  Court,  dated  the  21st  day  of  June 
last,  i-eceive  and  take  the' fee  of  4d.  per  folio,  and  no 
more. 

That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

(Signed)        Ltnohurst,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.CE. 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.  C. 
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ORDER  OF  COURT. 

6th  December i  1844. 
Solicitor  of  That  in  every  case  in  which  application  shall  be  in- 

tohave no^  tended  to  made  for  the  discharge  of  any  prisoner  in 
of  applications  contempt,  and  for  the  payment  out  of  the  suitors*  fund 
1  W.  4.  c.  36.  ^^  ^^^  ^^^^  ^^  ^^^^  contempt,  in  pursuance  of  the  pro- 
for  discharge  visions  for  that  purpose  contained  in  an  Act  of  the  first 
contempt  and  year  of  the  reign  of  his  late  Majesty  King  WilUam  the 
for  payment  Fourth,  intituled  "  An  Act  for  altering  and  amending 
of  suitors'        the  law  regarding  commitments  by  courts  of  equity  for 

contempts,  and  the  taking  of  bills,  pro  confesso^*  notice 
in  writing  of  such  intended  application  shall  be  served 
upon  the  solicitor  to  the  suitors*  fund  two  clear  days 
at  the  least  before  the  day  upon  which  the  application 
is  intended  to  be  made*         • 

And  also  of  That  in  every  case  in  which  a  reference  to  the 
before  Master,  Master  under  the  said  act  shall  be  directed  to  inquire 

under  refer-  j^to  the  fact  of  the  poverty  of  any  prisoner  in  contempt, 
ence  as  to  the         ..         ..  ^  ^  ^  ^  r 

poverty  of       notice  m  writing  of  the  order  of  reference,  and  of  every 

such  prisoners,  warrant  to  proceed  thereupon  before  the  Master,  shall 

be  duly  served  upon  the  solicitor  to  the  suitors'  fund. 

(Signed)        Lynduurst,  C. 

Langdale,  M.R. 
Lancelot  Shadwell,  V.C.E. 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.  C 
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ORDER  OF  COURT. 

12th  February^  1845. 

That  the  Taxing  Masters  and  their  clerks  shall,  in  ^^  centage 
liea  and  instead  of  the  fee  of  4/,>  for  per  centage  on  the  ation  of  costs 
amount  of  every  bill  of  costs  as  taxed,  mentioned  in  reduced  from 
the  third  schedule  to  the  Order  of  Court  of  the  26th  day 
of  Ociober  1842^  receive  and  take  the  fee  of  3/.  for  such 
per  centage  and  no  more,  upon  all  bills  of  costs  brought 
in  for  taxation  after  the  13th  day  of  Februaiy  instant. 

That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

(Signed)      Lyndhurst,  C. 
Langdale,  M.R. 
Lancelot  Shadwell,  V.  C.  £• 
J.  L.  Knight  Bruce,  V.  C. 
James  ^Wigram,  V.  C. 
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1845. 

ORDER  OF  COURT. 

8th  Afoy,  1845. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Roils,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  act  for  faci- 
litating the  administration  of  justice  in  the 
Court  of  Chancery,"  and  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  **  An  act  to  amend  an 
act  of  the  fourth  year  of  the  reign  of  Her  pre- 
sent  Majesty,  intituled  *  An  act  for  facilitat- 
ing the  administration  of  justice  in  the  Court 
of  Chancery,' "  and  in  pursuance  and  execu- 
tion of  all  other  powers  enabling  him  in  that 
behalf,  order  and  direct  that  all  and  every  the 
rules,  orders,  and  directions  herein-after  set 
forth,  shall  henceforth  be,  and  for  all  purposes 
be  deemed  and  taken  to  be.  General  Orders 
and  Rules  of  the  High  Court  of  Chancery, 
viz. 

Introductory. 
Repeal  of  cer-       I.  The  several  Orders  comprised  in  the  General  Order 

whony1)Hn      ^^  ^^®  ^^  ^^  ^^''^  ^^^^»  ^'^^^'^  ^^^  respectively  num- 
part.  bered 
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bered  1,  2,  3,  4,  5,  6,  8,  11,  12,  IS,  14,  15,  16,  17,  18,  1845. 
19,  20,  22,  3 J,  37,  and  38,  and  the  amendments  made  ^"^^/"^^ 
by  the  General  Order  of  the  23d  day  of  November  1831, 
in  such  of  the  same  Orders  as  are  respectively  numbered 
6,  13,  16,  17,  18,  and  19,  and  also  the  General  Order 
of  the  3d  day  o[J^l  1830,  and  ako  the  several  Orders 
comprised  in  the  General  Order  of  the  21st  of  Decern^ 
ber  1833  which  are  respectively  numbered  1,  7,  8,  10, 
12,  13,  14,  18,  21,  22,  26,  34,  35,  and  36,  and  the 
several  Orders  comprised  in  the  General  Order  of  the 
9th  of  Matf  1839  which  are  respectively  numbered  1 
and  2,  and  the  several  Orders  comprised  in  the  General 
Order  of  the  26th  of  August  1 841  which  are  respectively 
numbered  1,  2,  3,  4,  5,  8,  14,  20,  21,  22,  33,  34,  and  35, 
and  the  several  Orders  comprised  in  the  Greneral  Order 
of  the  11th  oi  April  1842  which  are  respectively  num- 
bered 1,  2,  4,  and  5,  and  all  othef  Orders  and  parts  of 
Orders,  so  fiir  as  such  other  Orders  and  parts  of  Orders 
are  inconsistent  with  these  Orders,  but  not  further  or 
otherwise,  are  hereby  abrogated  and  discharged. 

IL  All  former  Orders  and  parts  of  Orders  not  spe-  Subject  ther»- 

cified  in  Order  I.,  so  far  as  the  same  are  now  in  force,  ^  .^  cxwung 

^  '  '   orders  to  re- 

and  consistent  with  these  Orders,  are  to  remain  in  full  main  in  force, 
force  and  effect. 

When  the  Orders  are  to  come  into  Operation. 

III.  These  Orders  are,  as -to  all  suits  now  depending  These  Orders 

or  hereafter  to  be  commenced,  to  take  effect  on  the  28th  ^}^%^?^ 

SSth  October 

day  of  October  1845.  1845. 

Interpretation. 

IV.  In  these  Orders  the  following  words  have  the  interpret- 
several  meanings  hereby  assigned  to  them,  over  and  ^^^^ 
above  their  several  ordinary  meanings,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such 
construction ;  viz.  — 

e  4  1.  Words 
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1845. 


Days  when 
offices  may  be^ 
closed,  of 


1.  Words  importing  the  singalar  number  inclade  the 

plural  number,  and  words  importing  the  plural 
number  include  the  singular  number. 

2.  Words  importing  the  masculine  gender  include 

females.  • 
S.  The  word  person  or  party  includes  a  body  politic 
or  corporate. 

4.  The  word  bill  includes  information. 

5.  The  word  plaintiff  includes  informant 

Official  Attendance  and  VaccUions. 

V.  The  several  offices  of  the  Court,  except  the  offices 
of  the  Accountant-General  and  of  the  Masters  in  ordi- 
nary and  Taxing  Masters,  are  to  be  open  on  every  day 
of  the  year,  except 
Sundays, 
Good  Fridfty, 
«         Monday  and  Tuesday  in  Easter  Week, 
Christmas  Day,  —  and  — - 
All  days  appointed  by  proclamation  to  be  ob- 
served as  days  of  general  fast  or  thanks- 
giving. 


Accountant- 
General, 
Masters, 
Taxing 
Masters, 


VI.  The  offices  of  the  Accountant-Genera],  and  of 
the  Masters  in  ordinary  and  Taxing  Masters,  are  to  be 
open  on  every  day  of  the  year,  except  the  days  specified 
in  Order  V.,  and  except  during  vacations. 


Master,  and 
Taxing  Mas- 
ter, of  Vaca- 
tion. 


VII.  The  offices  of  the  vacation  Master  in  ordinary, 
and  of  the  vacation  Taxing  Master,  are  to  be  open 
during  the  vacations  on  every  day  except  the  days  spe- 
cified in  Order  V. 


Vacadons. 


VIII.  The  vacations  to  be  observed  in  the  several 
offices  of  tlie  Court,  except  in  the  office  of  the  Ac- 
countant-General, are  to  be  four  in  every  year,  viz.  the 

Easter 
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Easter  vacation,  the  Whitsun  vacation,  the  long  vacation,       1845. 
and  the  Christmas  vacation ;  and  —  ^"^V^*^ 

« 

1.  The  Easter  Vacation  is  to  commence  and  terminate  Easter. 

on  such  days  as  the  Lord  Chancellor  shall  every 
year  specially  direct ; 

2.  The  Whitsun  Vacation  is  to  commence  on  the  third  Whiuun. 

day  after  Easter  Term,  and  to  terminate  on  the 
second  day  before 'Trinf/y  Term  in  every  year; 
5.  The  Long  Vacation  is  to  commence  on  the  10th  Long, 
day  of  August f  and  terminate  on  the  28th  day  of 
October  in  every  year ; 

4.  The  Christmas  Vacation  is   to  commence  on  the  Cbrbtmas. 

24th  day  of  December  in  every  year,  and  termi- 
nate on  the  6th  day  of  the  following  month  of 
January  i  and 

5.  The  days  of  the  commencement  and  termination  of 

each  vacation  are  to  be  included  in  and  reckoned 
part  of  such  vacation. 

IX.  The  vacations  in  the  office  of  the  Accountant-  Long  Vacation 
Greneral  are  to  be  the  same  as  in  the  other  offices,  except  GeneraUcTbc 

as  to  the  Long  Vacation,  which,   in  that  office,  is  to  r^ulated  by 

-  .  ,     ,  I      ▼      1  Lord  Chan- 

commence  and   termmate  on   such  days  as  the  Lord  cellor. 

Chancellor  shall  every  year  direct. 

X.  The  Lord  Chancellor  may  from  time  to  time,  by  Lord  Chan- 
special  order,  direct  the  offices  to  be  closed  on  days  aUer^dTiration 
other  than  those  mentioned  in  Order  V.,  and  direct  any  of  vacations 

«    t  ^.  1*1  ai^<^  <i«3's  of 

of  the  vacations  to  commence  and  termmate  on  days  closing  offices. 
different  from  the  fixed  days  mentioned  in  Order  VI IL 


Computation  of  Time* 

XL  When  any  limited  time  from  or  after  any  date  or  Time  allowed 

event  is  appointed  or  allowed  for  doing  any  act  or  taking   *'*'  *^^J|:^^ 

any  now  com- 
puted. 
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1845.  any  proceeding,  the  compatation  of  such  limited  time 
^■^"V*^^  is  not  to  include  the  day  of  such  date  or  of  the  hap- 
pening of  such  event,  but  is  to  commence  at  the  be- 
ginning of  the  next  following  day ;  and  the  act  or  pro- 
ceeding is  to  be  done  or  taken  at  the  latest  on  the  last 
day  of  such  limited  time  according  to  suph  computation. 

Month  means        XII.  When  the  time  for  doing  any  act  or  taking  any 
unar  mont  .    prQ^eejjng  jg  limited  by  months  not  expressed  to  be 

calendar  months,  such  time  is  to  be  computed  by  lunar 
months  of  twenty-eight  days  each. 

Sunday  or  XIII.     When  the  time  for  doing  any  act  or  taking 

other  noiiday  j.  .  o      »  ^i_       j 

not  counted      ^"7  proceedmg  expires  on  a  Sunday  or  other  day  on 

when  the  last   which  the  offices  are  closed,  and  by  reason  thereof  such 

act  or  proceeding  cannot  be  done  or  taken  on  that  day, 
such  act  or  proceeding  is,  so  far  as  regards  the  time  of 

•  doing  or  taking  the  same,  to  be  held  to  be  duly  done  or 

taken  if  done  or  taken  on  the  day  on  which  the  offices 
shall  next  open. 

Purposes  for         XIV.  The  times  of  vacation  are  not  to  be  reckoned 

which  vacft* 

tions  are  not    1"  ^^^  computation  of  the  times  appointed  or  allowed  for 

^^  ^  '*^*       ^^^  following  purposes ; 

1 .  Amending  or  obtaining  orders  for  leave  to  amend 

bills.  « 

2.  Filing  or  referring  exceptions,   or    obtaining    a 

master's  report  on  exceptions,  in  cases  where  the 
time  is  not  limited  by  the  order  of  reference,  or 
by  notice  given  pursuant  to  Article  21.  of 
Order  XVI. 

S.  Setting  down  pleas,  demurrers,  or  objections  for 
want  of  parties. 

4.  Filing  replications,  or  setting  down  causes  under 
the  directions  of  Article  41.  of  Order  XVI. 

XV.  The 
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XV.  The  day  on  which  an  order  that  the  Plaiotiff        1845. 
do  give  security  for  costs  is  served,  and  the  time  thence-     ^*^*s/*^^ 
forward  nntil  and  including  the  day  on  which  such  order^on 
security  is  given,  is  not  to  be  reckoned  in  the  computa-  PlaintiflTto 
tion  of  time  allowed  a  Defendant  to  plead,  answer,  or  for  costs  pre- 
demur.  !«°'« t»™e 

from  ninniDg 
till  obeyed. 

Times  allowed  in  procedure, 

XVI.  The  times  of  procedure  are  to  be  the  same  in  Times  allowed 
town  causes  and  country  causes ;  and  in  the  cases  herein-  »  "^  — -• 
after  mentioned  are  to  be  as  follow :  — 

1.  The  service  of  any  subpoena,  except  a  subpoena  For  service 

for  costs,  is  to  be  of  no  validity  if  not  made  ®'""»'P®°"- 
within  twelve  weeks  after  the  teste  of  the  writ. 

2.  The  service  of  a  copy  of  a  bill  upon  a  Defendant  For  service  of 

under  the  28d  of  the  Orders  of  the  26th  Ju^  ^^^  ^*"' 
gust  1841   is  to  be  of  no  validity  if  not  made 
within  twelve  weeks  from  the  filing  of  such  bill, 
unless  the  Court  shall  give  leave  for  such  ser- 
vice to  be  made  after  the  expiration  of  such 
twelve  weeks. 
S.  If  a  Defendant  be  served  with  a  subpoena  to  ap-  For  appear- 
pear  to  or  to  appear  to  and  answer  a  bill,  he  is  * 

to  appear  thereto  within  eight  days  after  the  ser- 
vice of  such  subpoena. 

If  he  does  not,  he  ^becomes  subject  to  the  fol-  Consequences 

1      •      1*  i-*i*<.*  of  default, 

lowing  liabilities :  -^ 

1.  An  attachment  may  be  issued  against 
him. 

2.  An  appearance  may  be  entered  for 
him  on  the  application  of  the  Plaintiff. 

3.  If  the  bill  prays  for  an  injunction  to 
stay  proceedings  at  law,  the  Plaintiff 
may  obtain  an  order  for  the  common 
injunction,  if  noi  injunction  has  been 
previously  obtained. 

4.  In 
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1845. 


For  entering 
of  appearance 
by  record  and 
Writ  clerk. 


For  entering 
appearance 
where  De- 
fendant served 
with  copy  bill. 


For  referring 
exceptions  for 
scandal  or 
impertinence. 


For  obtaining 
report  there- 


on. 


4.  In  cases  where  a  subpoena  has  been  served  In  the 

manner  specified  by  Order  XXIX.,  and  a  De« 
fendant  is  in  default  for  want  of  appearance,  the 
Plaintiff  may,  within  three  weeks  after  such  ser- 
vice, cause  an  appearance  to  be  entered  for  such 
Defendant  by  a  record  and  writ  clerk,  without 
special  order. 

5.  A  Defendant,  served  with  a  copy  of  a  bill  under 

tlve  23d  of  the  Orders  of  the  26th  August  1841, 
may,  within  twelve  days  afler  such  service,  enter 
a  common  or  special  appearance  under  the  26th 
or  27th  of  the  same  Orders. 

If  he  does  not  do  so,  he  cannot  afterwards 
enter  either  a  common  or  special  appearance 
without  leave  of  the  Court ;  and  he  is  bound 
by  the  proceedings  in  the  cause,  unless  the 
Court  otherwise  directs. 

6.  Any  person  or  party  having  filed  exceptions  to 

any  pleading  or  other  matter  depending  before 
the  Court  for  scandal,  and  any  party  having  filed 
exceptions  for  impertinence,  is  to  obtain  an  order 
to  refer  the  same  to  the  Master  within  six  days 
after  the  filing  thereof. 

If  he  does  not,  the  exceptions  are  to  be  con- 
sidered as  abandoned,  and  the  costs  are  to 
be  paid  by  the  exceptant. 

7.  Any  person  or  party  having  obtained  an  order  to 

refer  exceptions  to  the  Master  for  scandal,  and 
any  party  having  obtained  an  order  to  refer  ex- 
ceptions to  the  Master  for  impertinence,  is  to 
obtain  the  Master's  report  thereon  within  four* 
teen  days  after  the  date  of  the  order,  or  within 
such  further  time  as  the  Master  thinks  fit  to 
allow. 

If  he  does  not,  the  order  is  to  be  considered 

as  abandoned,  and  the  costs  are  to  be  paid 

by  the  exceptant. 

8.  Any 
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8.  Any  person  or  party  objecting  to  the  Master's  re-        1845. 

port  that  any  pleading  or  other  matter  referred     ^'^'V^^ 
to  him  is  scandalous,  and  any  party  objecting  to    ^^  ^*i    **♦ 
the  Master's  report  that  any  pleading  or  other  sudi  report, 
matter  referred  to  him  is  impertinent,  has  four 
days  after  the  filing  of  the  report,  within  which 
he  may  file  and  set  down  exceptions  thereto  and 
serve  the  order  for  setting  down  the  same,  before 
the  scandal  or  impertinence  is  expunged. 

If  he  does  not  do  so,  the  scandalous  or  im- 
pertinent matter  is  to  be  expunged. 

9.  Any  person  or  party  objecting  to  the  Master's  re- 

port that  any  pleading  or  other  matter  referred 
to  him  is  not  scandalous,  and  any  party  object- 
ing to  the  Master's  report  that  any  pleading  or 
other  matter  referred  to  him  is  not  impertinent, 
has  four  days  after  the  filing  of  the  report,  with- 
in which  he  may  file  and  set  down  exceptions 
thereto,  and  serve  the  order  for  setting  down 
the  same. 

10.  A  Defendant  may  demur  alone  to  any  bill  within  For  demurring 

twelve  days  after  his  appearance  thereto,  but  not  ^^^^ 
afterwards. 

11.  A  Defendant  desiring  to  avoid  the  common  in-  For  answering 
junction  for  default  of  answer  has  for  that  pur-  ^^^^n*^' 
pose  only  eight  days  after  appearance,  within  junction, 
which  he  is  to  plead,  answer,  or  demur  to  a  bill 

praying  an  injunction  to  stay  proceedings  at  law. 

If  he  does  not  plead,  answer,  or  demur  within 

such  eight  days,  the  PlaintifiP  is  entitled  as 

of  course,  and  without  an  attachment,  to 

the  common  injunction. 

12.  A  Defendant  who  has  appeared  in  person  or  by  For  shewing 

his  own   solicitor,   and  desires  to  shew   cause  ^j^tore^ 
against  an  order  to  revive  being  made,  has  for  viTe. 
that  purpose  only  eight  days  after  such  appear- 

ancci 


For  answering 
original  or 
supplemental 


Consequences 
of  default. 


For  answering 
a  bill  amended 
before  answer. 


Consequences 
of  default. 
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ance,  within  which  he  is  to  plead  or  demur  to  a 
bill  of  revivor. 

If  he  does  not  plead  or  demur  within  such 

eight  daysi  the  Plaintiff  is  entitled  as  of 

course  to  the  common  order  to  revive. 

IS.  A  Defendant  is  to  plead,  answer,  or  demur,  not 

demurring  alone,  to  any  original  or  supplemental 

bill,  within  six  weeks  after  appearance  thereto 

has  been  entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ;  and, 

S.  The   Plaintiff  may  file  a  traversing 

note,  or  proceed  to  have  the  bill  taken 

pro  confesso  against  him. 

14.  If  the  Plaintiff  amends  his  bill  under  an  order  for 

leave  to  amend  obtained  and  served  before  answer, 

a  Defendant  is  to  plead,  answer,  or  demur,  not 

demurring  alone,  to  such  amended  bill,  within 

six  weeks  after  he  is  served  with  notice  of  the 

amendment  of  such  bill. 

If  he  does  not,  and  if  he  procures  no  enlarge^ 
ment  of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ; 

3.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  eonftsso  against  him* 

15.  If 
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15.  If  a  Defendant  is  ordered  to  answer  amendments        1845. 
and  exceptions  together,  he  is  to  put  in  his  fur-     ^"^"^^^^^ 
ther  answer  and  his  answer  to  the  amendments  amendments'^ 
of  the  bill  within  four  weeks  after  he  is  served  and  excep- 
with  notice  of  the  amendment  of  such  bill. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  fbllowing  liabilities :  — . 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ; 

8.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  take  the  bill  jpro 
canfesso  against  him. 

1 6.  If  a  Defendant,  having  already  answered,  is  served  For  answering 

•^1  t  1  bill  amended 

with  a  subpoena  to  appear  to  and  answer   an  after  answer. 

amended  bill,  he  is  to  plead,  answer,  or  demur, 
not  demurring  alone,  to  such  amended  bill,  within 
four  weeks,  after  an  appearance  thereto  has  been 
entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  ^- 

1.  An  attachment  may  be  issued  against  Consequences 
him;  of  default. 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ;  and 

3.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  confesso  against  him. 

!?•  Within  twelve  days  after  the  filing  of  a  demurrer  For  setting^ 
to  the  whole  bUl,  the  Phiintiff  desiring  to  submit  JemHr^er."^*^ 
such  demurrer  to  the  judgment  of  the  Court  is  to 
cause  the  same  to  be  set  down  for  argument 

If 
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1845. 


For  setting 
clown  special 
demurrer. 


For  letting 
down  plea. 


How  soon  a 
Defendant 
sued  both  at 
law  and  in 
equity  may 
obtain  order 
on  Plaintiff  to 
elect. 


If  he  does  not,  such  demurrer  is  to  be  held 
sufficient,  and  the  Plaintiff  is  to  be  held  to 
have  submitted  thereto. 

18.  Within  three  weeks  after  the  filing  of  a  demurrer 
to  part  of  a  bill,  the  Plaintiff  desiring  to  submit 
such  demurrer  to  the  judgment  of  the  Court  is 
to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  demurrer  is  to  be  held 
sufficient,  and  the  Plaintiff  is  to  be  held  to 
have  submitted  thereto. 

19.  Within  three  weeks  afler  the  filing  of  a  plea  to 
the  whole  or  part  of  a  bill,  the  Plaintiff  desiring 
to  submit  such  plea  to  the  judgment  of  the  Court 
is  to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  plea  is  to  be  held  good 
to  the  same  extent  and  for  the  same  pur- 
poses as  a  plea  allowed  upon  argument,  and 
the  Plaintiff  is  to  be  held  to  have  submitted 
thereta 

20.  A  Defendant  whose  answer  is  not  excepted  to,  or 
referred  back  on  former  exceptions,  alleging  that 
the  Plaintiff  is  prosecuting  him  in  this  Court  and 
also  at  law  for  the  same  matter,  may,  upon  the 
expiration  of  eight  days  after  his  answer  or  fur- 
ther answer  is  filed,  obtain  as  of  course,  on  mo- 
tion or  petition,  the  usual  order  for  the  Plaintiff 
to  make  his  election  in  which  Court  he  will 
proceed. 

21.  A  Defendant  whose  answer  is  excepted  to,  or  re- 
ferred back  on  former  exceptions,  alleging  that 
the  Plaintiff  is  prosecuting  him  in  this  Court  and 
also  at  law  for  the  same  matter,  may  by  notice  in 
writing  require  the  Plaintiff  to  procure  the  Mas- 
ter's Report  upon  the  exceptions  within  four 
days  from  the  service  of  the  notice. 

And 
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And  if  the  Plaintiff  does  not  obtain  the  Mas-        1845. 
ter's  Report  within  such  four  days,  such     ^"^^V^^ 
Defendant  is  entitled  as  of  course,  on  mo- 
tion or  petition,  to  obtain  the  usual  order 
for  the  Plaintiff  to  make  his  election   in 
which  Court  he  will  proceed. 

22.  After  the  filing  of  a  Defendant's  answer,  the  Plain-  Time  allowed 

tiff  has  six  weeks  within  which  he  may  file  ex-  i^rn^'""Vf 

^  excepting  for 

ceptions  thereto  for  insufficiency.  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks, 

such  answer  on  the  expiration  of  the  six 

weeks  is  to  be  deemed  sufficient 

23.  A  Defendant  desiring  to  avoid  a  reference  to  the  To  Defendant 

Master  of  exceptions  to  his  answer  for  insuf-  ">' submitting. 
ficiency,  has  for  that  purpose  only  eight  days 
after  the  filing  of  such  exceptions  within  which  he 
may  submit  to  the  same  before  reference. 

24.  If  a  Defendant,  not  being  in  contempt,  submits  to  To  Defendant 

exceptions  to  his  answer  for  insufficiency  before  J^Jj°  uttin"'i 
the  Plaintiff  has  obtained  an  order  to  refer  the  further  an- 
same  to  the  Master,  he  is  allowed  three  weeks 
from  the  date  of  the  submission  within  which  he 
is  to  put  in  his  further  answer  to  the  bill. 

25.  The  Plaintiff,  having  filed  exceptions  for  insuf-  Time  which 

ij.  *T^ri^>  •         ^  M.  Plaintiff  must 

nciency  to  a  Deiendant  s  answer  is  not  to  procure  ^^^j^  before 
an  order  to  refer  them  to  the  Master  before  the  he  reiers  ex- 
expiration  of  eight  days  from  the  filing  of  such 
exceptions,  unless  in  a  case  of  election  he  is  re- 
quired by  notice  in  writing  from  such  Defendant 
to  procure  the  Master's  Report  on  such  excep- 
tions in  four  days,  pursuant  to  article  21.  of  this 
Order. 

26.  The  Plaintiff,  having  filed  exceptions  for  insuf-  Time  within 

u  .  ^  -TV  r     1     *>  •     ^  which  he  must 

nciency  to  a  Defendant  s  answer,  is  to  procure  ^^^^j.  ^^q, 

an  order  to  refer  them  to  the  Master  after  the 

expiration  of  eight  days  but  within  fourteen  days 

from  the  filing  of  such  exceptions. 

Vol.  I.  /  If 
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and  obtain 
port  thereon 


Do.wkiereex- 
ceptiontsliewn 


Tfaneallofwed 
to  Plaintiirfor 
releffii^  fur* 
ther  answer. 


To  Deieodaiit 
lor  patting  in 
liirtlicraiH 


If  he  does  not,  the  answer,  on  the  expiration 
of  such  fourteen  days,  is  to  be  deemed 
su£5cient. 

27.  The  Plaintiff,  having  obtained  an  order  for  refer- 

ring to  the  Master  exceptions  to  a  Defendant's 
answer  for  insufficiency,  or  for  referring  back  a 
Defendant's  answer  on  former  exceptions  for  in- 
sufficiency, is  to  obtain  the  Master's  Report 
thereon  within  fourteen  days  from  the  date  of  the 
order,  or  within  such  further  time  as  the  Master 
shall  allow. 

If  he  does  not,  the  answer,  on  the  expiration 

of  such  fourteen  days  or  further  time,  is  to 

be  deemed  sufficioit. 

28.  The  Plaintiff  having  shewn  exceptiops  to  a  De- 

fendant's answer  for  insufficiency  as  cause  against 
dissolving  an  injunction,  is  to  obtain  the  Master's 
Report  thereon  within  four  days  after  the  date  of 
the  order  to  refer  them. 

If  he  does  not,  the  injunction  is  dissolved. 
8d.  After  the  filing  of  exceptions  to  a  Defendant's 
answer  for  insufficiency,  and  any  further  answer 
put  in,  the  Plaintiff  has  fourteen  days  from  the 
filing  of  such  further  answer  within  which  he  may 
refer  the  answer  back  to  the  Master  on  the  old 
exceptions. 

The  answer,  if  not  referred  bade  on  the  old 
exceptions  within  fourteen  days  after  such 
fiirther  answer  put  in,  is,  on  the  expiration 
of  soch  fourteen  days,  to  be  deemed  suffi- 
cient. 
SO.  If,  after  a  reference  of  exceptions  for  insufficiency, 
or  a  reference  back  of  the  answer  on  the  old  ex- 
ceptions, a  Defendant,  not  being  in  contempt, 
submits  to  answer,  or  the  Master  finds  the  an- 
swer to  be  insufficient,   the  Master  is  in  such 
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cases  to  appoint  the  time  within  which  such  De-        1845. 

fendant  is  to  put  in  his  further  answer.  ^"^"V^^ 

If  such  Defendant  does  not  obtain  time  from 

the  Master,  or  does  not  answer  within  the 

time  which  the  Master  allows,  the  Plaintiff 

may  sue  out  process  of  contempt  against 

such  Defendant. 

SI.  The  answer  of  a  Defendi^t  is  to  be  deemed  su£S*  Answer,  when 
^.  ^.  to  be  deemed 

cient,—  ^        sufficient. 

1.  If  no  exception  for  insu£Sciency  be  filed  Where  no 

thereto  within  six  weeks  after  the  filmg  ^^^P^^®" 
of  such  answer. 

2.  If  (exceptions  being  filed)  the  Plaintiff  does  Where  excep- 

not,  within  fourteen  days  after  the  filing  |,o"duly  re- 
.    thereof,  obtain  an  order  to  refer  them.       ferred. 
9.  If  (after  obtaining  such  order)  he  does  not  Where  re- 
obtain    the    Master's    Report    thereon  repoitthereon 
within  fourteen  days  firom  the  date  of  duly  obtained. 
the  order,  or  within  such  further  time 
as  the  Master  may  allow. 

4.  If  he  does  not  obtain  an  order  to  refer  the  Wherefurther 

II  t       itr  111   answer  not 

answer  back  to  the   Master  on  the  old  duly  referred 

exceptions  within  fourteen  days  after  the  ^^' 
filing  of  a  further  answer. 

5.  If  (after  obtaining  such  order)   he  does  Where  duly 

not  obtain  the  Master's  Report  thereon  bufno  report 

within  fourteen  days  from  the  date  of  the  duly  obtained. 

order,  or  within  such  further  time  as  the 

Master  may  allow. 
82.  In  cases  where  there  is  a  sole  Defendant,  or  where.  Time  allowed 
there  being  several  Defendants  they  all  join  in  ^^^^r  to 
the  same  answer,  the  Plaintiff  may,  after  answer  &°>end  bill, 
and  before  replication  or  undertaking  to  reply, 
obtain  one  order  of  course  for  leave  to  amend  Where  but 
the  bill,  at  any  time  within  four  weeks  after  the  ^^^  ^   ^ 
answer  is  deemed  or  found  to  be  sufficient. 

/  2  S3.  In 


Where  several 
answers. 


For  amending 
pursuant  to 
such  order, 

Where  no 
injunction. 


Where  injanc- 
tioQ  has  issued. 


For  answerins; 
amended  bill 
praying  in- 
junction,  so  as 
to  prevent  in- 
j  unction  being 
obtained  on 
affidavit. 
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S.  In  cases  where  there  are  several  Defendants  who 
do  not  join  in  the  same  answer,  the  Plaintiff  (if 
not  precluded  from  amending,  or  limited  as  to 
the  time  of  amending  by  some  former  order) 
may,  after  answer  and  before  replication  or  un- 
dertaking to  reply,  at  any  time  within  four  weeks 
after  the  last  answer  is  deemed  or  found  to  be 
sufficient,  obtain  ,one  order  of  course  for  leave 
to  amend  his  bill. 
S^.  The  Plaintiff,  having  obtained  an  order  for  leave 
to  amend  his  bill,  has,  in  all  cases  in  which  such 
order  is  not  made  without  prejudice  to  an  injunc- 
tion, fourteen  days  after  the  date  of  the  order 
within  which  he  may  amend  such  bill. 

If  such  bill  be  not  amended  within  such  four- 
teen days,  the  order  for  leave  to  amend  be- 
comes void,  and  the  cause,  as  to  dismissal, 
stands  in  the  same  situation  as  if  such  order 
had  not  been  made. 
35.  The  Plaintiff,  having  obtained  an  order  for  leave 
to  amend  his  bill  without  prejudice  to  an  injunc- 
tion, must  amend  such  bill  within  seven   days 
from  the  date  of  the  order. 

If  such  bill  be  not  amended  within  such  seven 
days,  the  order  for  leave  to  amend  becomes 
void,  and  the  cause,  as  to  dismissal,  stands  in 
the  same  situation  as  if  such  order  had  not 
been  made. 
S6.  A  Defendant,  being  served  with  subpoena  to  an- 
swer an  amended  bill  praying  an  injunction  to 
stay  proceedings  at  law,  and  desiring  to  avoid  a 
motion  for  an  injunction  on  affidavit  of  the  truth 
of  the  amendments,  has,  for  that  purpose,  only 
eight  days  afler  appearance,  within  which  he  is  to 
plead,  answer,  or  demur  to  such  amended  bill. 


87.  The 
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37.  The  PlaintiiF  (not  obtaining  an  order  for  leave  to        184-5. 

amend  his  bill)  must  either  file  his  replication  or     ^"^"V^^ 

set  down  the  cause  to  be  heard  on  bill  and  an-     ^     .  "^  ^^ 

plication  or 

swer,  within  Four  weeks  after  the  last  answer  is  setting  down 
deemed  or  found  to  be  sufficient.  and'Liswer. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

38.  If  the  Plaintiff  amends  his  bill  without  requiring  For  answering 
an  answer  to  the  amendments,  any  Defendant  not^requirine 
desiring  to  answer  the  same,   must  put  in  his  an  answer, 
answer  thereto   within  eight  days   after   being 

served  with  notice  of  the  amendment  of  the  bill, 
or  within  such  further  time  as  the  Master  may 
allow. 

39.  Where  the  Plaintiff  amends  his  bill  without  re-   For  filing  rc- 

,  ,  ,  plication  or 

quirmg  an  answer  to  the  amendments,  and  no  setting  down 

answer  is  put  in  thereto,   and  no  warrant  for   &c.,  where 

^     ,        .  ,  11.     ^>"l  ^^*  °^^ 

further  time  to  answer  the  same  is  served  within  amended 

eiirht  days  after   service   of  the  notice  of  the  without  re- 

.        , .  quinng  an 

amendment  of  such  bill,  the  Plaintiff  is,  after  the  answer, 
expiration  of  such  eight  days,  but  within  four- 
teen days  from  the  time  of  such  service,  either  to 
file  his  replication,  or  to  set  down  the  cause  to  be 
heard  upon  bill  and  answer. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

40.  Where  the  Plaintiff  amends  his  bill  without  re-  Where,  after 
quiring  an  answer  to  the   amendments,  and  a  ^"ent^^ji^Q^ter 
Defendant,  within  eight  days  after  the  service  of  refuses  further 
the  notice  of  the  filing  of  the  amended  bill,  serves  ^^^^^ 

a  warrant  for  further  time  to  answer  the  amend- 
ments, but  the  Master  refuses  to  grant  such 
further  time,  the  Plaintiff  is,  within  fourteen  days 
after  such  refusal,  either  to  file  his  replication  or 
to  set  down  the  cause  to  be  heard  on  bill  and 
answer. 

/  S  Otherwise 


Where,  after 
such  amend- 
ment. Defend- 
ant has  put  in 
a  further  an- 


swer. 


Warrant  to 
name  commis- 
sioners not  to 
be  applied  for 
till  four  days 
after  replica- 
tion. 

Time  allowed 
for  examining 
witnesses. 


When  publi- 
cation 18  to 
pass. 


Time  allowed 
for  setting 
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Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

4<1.  If  a  Defendant  puts  in  an  answer  to  amendments 
to  which  the  Plaintiff  has  not  required  an  answer, 
the  Plaintiff  must,  within  fourteen  days  after  the 
filing  of  such  answer,  either  file  his  replication  or 
set  down  the  cause  to  be  heard  on  bill  and  an- 
swer, unless,  in  the  mean  time,  he  obtains  from  the 
Court  a  special  order  for  leave  to  except  to  such 
answer  or  to  amend  the  bill. 

Otherwise  any  Defendant  may  move  to  dis* 
miss  the  bill  for  want  of  prosecution. 

i2.  Parties  desiring  to  examine  witnesses  by  commis- 
sion, are  not  to  apply  for  a  warrant  to  name  com- 
missioners to  examine  witnesses,  until  after  the 
expiration  of  four  days  from  the  filing  of  the  re- 
plication. 

4*3.  After  the  replication  is  filed,  parties  have  two 
months  to  examine  their  witnesses ;  and  if  such 
two  months  expire  in  the  long  vacation,  the  time, 
within  which  the  parties  are  to  examine  their 
witnesses,  is  extended  to  the  second  day  of  the 
ensuing  Michaelmas  Term. 

44.  After  the  expiration  of  two  months  from  the  filing 
of  the  replication,  publication  is  to  pass,  unless 
the  time  for  publication  has  been  enlarged,  in 
which  case  it  is  to  pass  on  the  expiration  of  the 
enlarged  time ;  but  if  the  two  months  or  the  en- 
larged time  expire  in  the  long  vacation,  publica- 
tion is  not  to  pass  till  the  second  day  of  Michael'- 
mas  term  ;  and  on  that  day  it  is  to  pass,  unless 
the  time  has  been  enlarged. 

45.  Within  four  weeks  after  publication  has  passed, 
the  Plaintiff  is  to  set  down  his  cause  and  obtain 
and  serve  a  subpoena  to  hear  judgment. 

Otherwise 


ORDERS  IN  CHANCERY.  ixxvii 

Otherwise  any  Defendant  may  move  to  dis-        1845. 
miss  the  bill  for  want  of  prosecution.  ^^^■V*^ 

46.  A  subpoena  to  hear  judgment  is  not  to  be  return-  Suhpcena  to 

able  at  any  time  less  than  one  month  from  the  S "£„"* 

teste  of  the  writ ;  and  it  is  to  be  served  at  least  ^^'^  and  to  be 
ten  days  before  the  return  thereoC 

47.  There  must,  unless  the  Court  gives  special  leave  Two  clear 
to  the  contrary,  be  at  least  two  clear  days  between  ^^^  notice 
the  service  of  a  notice  of  motion  and  the  day  motioni 
named  in  the  notice  for  hearing  the  motion,  and 

at  least  two  clear  days  between  the  service  of  a  and  petitioni. 
petition  and  the  day  appointed  for  hearing  the 
petition;  but,  in  the  computation  of  such  two 
clear  days,  Sundays  and  other  days  on  which  the 
offices  are  closed,  except  Monday  and  Tuesday 
in  Easter  week,  are  not  to  be  reckoned. 

48.  There  must  be  at  least  six  clear  days  between  the  Six  clear  dayi 

service  of  a  notice  of  motion,  by  the  Plaintiff,  for  °°*'F®  % 

I    ^  '  motions  for 

the  appointment  of  a  guardian,  by  whom  a  De-  appointment 
fendant  who  is  an  infant  or  a  person  of  weak  x)e^endanr 

intellect  or  unsound  mind  may  defend  the  suit,  under  dis- 

ability* 
and  the  day  named  in  the  notice  for  hearing  the 

motion. 

49.  At  any  time  within  three  weeks  after  the  execu-  When  Plain- 

tion  of  an  attachment  for  want  of  answer,  the  i^^",*^/?,?^® 

'  to  take  bill 

Plaintiff  may  serve  a  Defendant  so  attached  with  pro  confesto. 
a  notice  of  motion  that  the  bill  may  be  taken  pro 
confesso  against  him,  and  may  move  the  Court 
accordingly  as  directed  by  Order  LXXVL 

XVIL  No  order  is  to  be  made  for  leave  to  file  ex-  No  exceptions 
cepUons  nunc  pro  tunc.  ^^^^^ 

XVIII.  If  a  Defendant,  using  due  diligence,  is  unable  Master  may 
to  put  in  his  answer  to  a  bill  within  the  times  allowed  by  ^^^  i^sweiing 
Order  XVI.  the  Master  (on  sufficient  cause  being  shown) 

/  4  may 
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1645.       may  allow  to  such  Defendant  such  further  time,  and  on 
such,  if  any,  terms,  as  to  the  Master  seems  just« 


and  for  re- 
porting upon 
exceptions. 


XIX.  The  Master  may  enlarge  the  time  for  making 
his  report  upon  exceptions,  in  all  cases  where  the  time 
is  not  limited  by  the  order  of  reference,  or  by  notice 
given  pursuant  to  article  21.  of  Order  XVI. 


In  what  cases 
Master  may 
further  en- 
large time. 


XX.  In  all  cases  where  the  Master  is  authorized  to 
appoint  the  time  for  any  proceeding,  or  to  enlarge  the 
time  allowed  for  any  proceeding  by  General  Order,  he 
may  further  enlarge  any  time  so  appointed  or  enlarged, 
by  himself,  and  on  such,  if  any,  terms,  as  to  him  seem 
just,  provided  the  application  for  such  enlargement  is 
made  before  the  expiration  of  the  time  previously  al- 
lowed, and  he  is  satisfied  that  such  enlargement  is  re- 
quired for  the  purposes  of  justice,  and  not  with  a  view 
to  create  unnecessary  delay. 


Discretion  in 
the  Court  to 
abridge  or 
enlarge  time 
generally. 


XXI.  The  power  of  the  Court  to  enlarge  or  abridge 
the  time  for  doing  any  act,  or  taking  any  proceeding  in 
a  cause,  upon  such,  if  any,  terms  as  the  justice  of  the 
case  requires,  is  unaffected  by  these  Orders. 


SvbpcBnat.  XXII.  Subpcpnas  to  appear,  or  to  appear  and  answer, 

able  if  served    which  are  served  within  the  jurisdiction  of  the  Court, 

within  the        are  to  be  made  returnable  within  eight  <lays  after  the 
junsdiction.  .        i  r  a  j 

service  thereof. 


When,  if  out 
of  the  juris- 
diction. 


XXIII.  Subpoenas  to  appear  or  to  appear  and  answer, 
which  are  served  out  of  the  jurisdiction  of  the  Court,  are 
to  be  made  returnable  at  such  time  after  the  service 
thereof  as  the  Court  by  special  order  may  direct ;  and 
if  an  answer  be  required,  each  such  subpoena  is  to  s{)t> 

cify 
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cify  the  time  after  servicei  within  which  the  Defendant  is        1845. 
required  to  answer.  ^'^*y*^ 

XXIV*  All  writs  of  subpcena  in  this  Court  are  to  be  How  to  be 
prepared  by  the  solicitor  of  the  party  requiring  the  same ;    ^  P^'^^P^^'^ 
and  the  seal  for  sealing  the  same  is  to  be  marked  or  in- 
scribed with  the  words  "  Subpoena  Office,  Chancery  ;** 
and  such  writs  are  to  be  in  the  terms  mentioned  at  the  Form  of. 
foot  of  these  Orders,  or  as  near  as  may  be,  with  such  al- 
terations and  variations  as  circumstances  may  require. 

XXV.  In  the  interval  between  the  suing  out  and  ser-  May  be 

t*  M  .1  .         •  I  amended  b©- 

vice  of  any  subpcena,  the  party  sumg  out  the  same  may  f^^^  service. 
correct  any  error  in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  re-sealed,  upon  payment  to  the  clerk 
of  the  Subpcena  Office  of  a  fee  of  one  shilling,  and  at 
the  same  time  leaving  a  corrected  praecipe  of  such  sub- 
pcena, marked,  altered  and  re-sealed,  and  signed  with 
the  name  and  address  of  the  solicitor  or  solicitors  suing 
out  the  same. 

'    XXVI.  Service  upon  a  Defendant's  solicitor  of  a  sul)-  Service  of, 
poena  to  answer  an  amended  bill,  or  to  hear  judgment,  of  Defendant 

is  to  be  deemed  good  service  upon  the  party,  go«J  ^n  cer- 

tain  cases. 

XXVII.  After  the  allowance  of  or  submission  to  ex-  Not  necessary, 

r      •        a*  •  TA  r     J      ^  •  to  compel  fur- 

ceptions  to  an  answer  tor  msumciency,  a  Defendant  is  to  ^[^^^  answer 

answer  within  the  time  appointed,  without  being  served  ^^^^^  excep- 
.  ,  -  ,  ,  ^  tions  allowed. 

with  any  subpcena  to  make  a  better  answer. 


Service  ofCofpy  Bill, 

XXVIII.  Where  the  Plaintiff  has  omitted  to  serve  Copy  bill 
any  Defendant  with  a  copy  of  the  bill  under  the  23rd  of  ^y^^p^eiar"^ 
the  Orders  of  the  26th  of  August,  1841,  within  twelve  leave  after 
weeks  from  the  filing  of  such  bill,  the  Court  may,  if  it  ^^^lyg  weeks. 

'  shall 
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1845.  sball  think  fit,  upon  the  motion  of  the  Plaintiff,  without 
notice,  give  the  Plaintiff  leave  to  serve  such  Defendant 
with  such  copy,  within  such  time  and  upon  such  terms  as 
to  the  Court  seems  just. 


Appearance. 

In  what  cases       XXIX.  If  any  Defendant,  not  appearing  to  be  an  in- 
appearance       f^j^^  qj.  ^  person  of  weak  or  unsound  mind  unable  of 

may  be  en-  * 

tered  for  himself  to  defend  the  suit,  is,  when  within  the  jurisdiction 

derrof  re-^^    of  the  Court,  duly  served  with  a  subpoena  to  appear  to 
cords  and        or  to  appear  to  and  answer  a  bill,  and  refuses  or  neg- 
lects to  appear  thereto  within  eight  days  after  such  ser- 
vice, the  Plainliffmay,  after  the  expiration  of  such  eight 
days,  and  within  three  weeks  from  the  time  of  such  ser-> 
vice,  apply  to  the  record  and  writ  clerk  to  enter  an 
appearance  for  such  Defendant;  and,  no  appearance 
having  been  entered,  the  record  and  writ  clerk  is  to 
enter  such  appearance  accordingly,  upon  being  satisfied, 
by  affidavit,  that  the  subpcena  was  duly  served  upon  such 
Defendant  personally  or  at  his  dwelling-house  or  usual 
place  of  abode;  and  after  the  expiration  of  such  three 
weeks,  or  after  the  time  allowed  to  such  Defendant  for 
In  what  cases   appearing  has  expired,  in  any  case  in  which  the  record 
by  special        ^j^^j  ^j.jj.  dgrk  is  not  hereby  required  to  enter  such  ap- 

Court  pearance,  the  Plaintiff  may  apply  to  the  Court  for  leave 

to  enter  such  appearance  for  such  Defendant;  and  the 
Court,  being  satisfied  that  the  subpoena  was  duly  served, 
and  that  no  appearance  has  been  entered  for  such  De- 
fendant, may,  if  it  so  thinks  fit,  order  the  same  accord- 
ingly. 

Appearance  XXX.  Any  appearance  entered  at  the  instance  of  the 

Defendant        Plaintiff  for  a  Defendant  who,  at  the  time  of  the  entry 

under  disa-       thereof,  is  an  infant  or  a  person  of  weak  or  unsound 
bility  irregular.  ^ 

mind. 
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mind,  unable  of  himself  to  defend  the  suit,  is  irregular       1845. 
and  of  no  Talidity.  ^^^V"^^ 

XXXI.  In  case  it  appears  to  the  Court,  by  sufficient  Mode  of 
evidence,  that  any  Defendant  against  whom  a  subpcBna  S^hf,^  i)|. 
to  appear  to  or  to  appear  to  and  answer  a  bill  has  issued,  Pendant  sus- 
has  been  within  the  jurisdiction  of  the  Court,  at  some  sl^onding.  ^ 
time  not  more  than  two  years  before  the  subpoena  was 
issued,  and  that  such  Defendant  is  beyond  the  seas,  or 
that  upon  inquiry  at  his  usual  place  of  abode  (if  he  had 
any),  or  at  any  other  place  or  places  where,  at  the  time 
when  the  subpoena  was  issued,  he  might  probably  have 
been  met  with,  he  could  not  be  found,  so  as  to  be  served 
with  process,  and  that,  in  either  case,  there  is  just  ground 
to  believe  that  such  Defendant  is  gone  out  of  the  realm, 
or  othern^ise  absconded  to  avoid  being  served  with  pro- 
cess, then  and  in  such  case,  the  Court  may  order  that 
such  Defendant  do  appear  at  a  certain  day  to  be  named 
in  the  order;  and  a  copy  of  such  order,  tc^ether  with  a 
notice  thereof  to  the  effect  set  forth  at  the  foot  of  this 
Order,  may,  within  fourteen  days  after  such  order  made, 
be  inserted  in  the  London  Gazette^  and  be  otherwise  pub- 
lished as  the  Court  directs  ;  and  in  case  the  Defendant 
does  not  appear  within  the  time  limited  by  such  order, 
or  within  such  further  time  as  the  Court  appoints,  then, 
on  proof  made  of  such  publication  as  aforesaid  of  the 
aforesaid  order,  the  Court  may  order  an  appearance  to 
be  entered  for  the  Defendant  on  the  application  of  the 
Plaintiff. 

-Nb/fV^.— •"  A.  J?.,  take  notice,  that  if  you  do  not  appear 
pursuant  to  the  above  order,  the  Plaintiff  may  enter 
an  appearance  for  you,  and  the  Court  may  after- 
wards grant  to  the  Plaintiff  such  relief  as  he  may 
appear  to  be  entitled  to  on  his  own  showing." 

XXXII.  If, 
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1845.  XXXIL  If,  upon  default  made  by  a  Defendant  in 

^*^*V*^^     not  appearing  to  or  not  answering  a  bill,  it  appears  to 

DTocecding       ^^^  Court  that  such  Defendant  is  an  infant,  or  a  person 

aiiainst  De-       of  weak  or  unsound  mind  not  so  found  by  inquisition, 

disability.         ^^  ^^^^^  ^^  ^^  unable  of  himself  to  defend  the  suit,  the 

Court  may,  upon  the  application  of  the  Plaintiff,  order 
that  one  of  the  solicitors  of  the  Court  be  assigned  guar- 
dian of  such  Defendant,  by  whom  he  may  appear  to 
and  answer  or  may  answer  the  bill  and  defend  the  suit. 
Notice  thereof       But  no  such  order  is  to  be  made,  unless  it  appears  to 
the  faSer'op^   ^^®  Court,  on  the  hearing  of  such  application,  that  the 
guardian.  subpoena  to  appear  to  and  answer  the  bill  was  duly 

served,  and  that  notice  of  such  application  was,  after  the 
expiration  of  the  time  allowed  for  appearing  to  or  for 
answering  the  bill,  and  at  least  six  days  before  the  hear- 
ing of  the  application,  served  upon  or  left  at  the  dwell- 
ing-house of  the  person,  with  whom  or  under  whose  care 
such  Defendant  was  at  the  time  of  serving  such  sub- 
poena, and  (in  the  case  of  such  Defendant  being  an 
infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian)  that  notice  of  such  application  was  also 
served  upon  or  left  at  the  dwelling-house  of  the  father 
or  guardian  of  such  infant,  unless  the  Court,  at  the  time 
of  hearing  such  application,  thinks  fit  to  dispense  with 
such  last-mentioned  service. 

Mode  of  XXXIII.  Where  a  Defendant  in  any  suit  is  out  of 

agflinst  Dc-       ^'^^  jurisdiction  of  the  Court. 

fendant  out  of       j^  The  Court,  upon  application  supported   by  such 

jurisdiction.  '      r  rt  I  r  J 

evidence  as  shall  satisfy  the  Court  in  what  place 
or  country  such  Defendant  is  or  may  probably 
be  found,  may  order  that  the  subpoena  to  appear 
to  or  to  appear  to  and  answer  the  bill  may  be 
served  on  such  Defendant,  in  such  place  or  coun- 
try, or  within  such  limits  as  the  Court  thinks  fit 
to  direct. 

2.  Such 
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2.  Such  order  is  to  limit  a  time  (depending  on  the        1845. 

place  or  country  within  which  the  subpoena  is  to  ^"^V^^ 
be  served)  afler  service  of  the  subpoena,  within 
which  such  Defendant  is  to  appear  to  the  bill, 
and  also  (if  an  answer  be  required)  a  time,  with- 
in which  such  Defendant  is  to  plead,  answer,  or 
demur,  or  obtain  from  the  Court  further  time  to 
make  his  defence  to  the  bill. 

3.  At  the  time  when  such  subpoena  shall  be  served, 

the  Plaintiff  is  also  to  cause  such  Defendant  to 
be  served  with  a  copy  of  the  bill,  and  a  copy  of 
the  order  giving  the  Plaintiff  leave  to  serve  the 
subpoena. 
4«  And  if,  upon  the  expiration  of  the  time  for  appear- 
ing, it  appears  to  the  satisfaction  of  the  Court 
that  such  Defendant  was  duly  served  with  the 
subpoena,  and  with  a  copy  of  the  bill  and  a  copy 
of  the  order,  the  Court  may,  upon  the  applica- 
tion of  the  Plaintiff,  order  an  appearance  to  be 
entered  for  such  Defendant. 

XXXIV.  Affidavits  filed  for  the  purpose  of  proving  Affidavits  of 
the  service  of  a  subpoena  upon  any  Defendant  are  to  *y^*^®»  ^^^"^ 
state,  when,  where,  and  how  such  subpoena  was  served, 

and  by  whom  such  service  was  effected. 

XXXV.  The  Plaintiff,  having  duly  caused  an  ap-  Plaintiff  en« 
pearance  to  be  entered  for  any  Defendant,  is  entitled,  as  of  fnterinz*^* 
against  ,the  same  Defendant,  to  the  costs  of  and  incident  appearance. 
to  entering  such  appearance,  whatever  may  be  the  event 

of  the  suit ;  and  such  costs  are  to  be  added  to  any  costs 
which  the  Plaintiff  may  be  entitled  to  receive  from  such 
Defendant,  or  set  off  against  any  costs  which  he  may 
be  ordered  to  pay  to  such  Defendant;  but  payment 
thereof  is  not  to  be  otherwise  enforced  without  the  leave 
of  the  Court. 

XXXVI.  A 
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Defendant  for 
whom  appear* 
ance  has  been 
entered  may 
afterwards 
enter  one  for 
himself. 


XXXVI*  A  Defendant,  notwithstanding  that  an  ap- 
pearance may  have  been  entered  for  him  by  the  Plain- 
tiff, may  afterwards  enter  an  appearance  for  himself  in 
the  ordinary  way ;  but  such  appearance,  by  such  De- 
fendant, is  not  to  affect  any  proceeding  duly  taken,  or 
any  right  acquired  by  the  Plaintiff  under  or  after  the 
appearance  entered  by  him,  or  prejudice  the  Plaintiff's 
right  to  be  allowed  the  costs  of  the  first  appearance. 


No  appear- 
ance to  be 
entered  by 
Defendant 
after  twelve 
days  from  ser- 
vice of  copy 
bill  without 
special  order. 


XXXVII.  No  party  is  to  enter  either  a  common  or 
special  appearance  under  -the  26th  or  27th  of  the  Orders 
of  the  26th  of  August  1841,  after  the  expiration  of 
twelve  days  from  the  service  of  the  copy  of  the  bill, 
without  first  obtaining  an  order  of  the  Court  for  that 
purpose,  such  order  to  be  obtained  on  notice  to  the 
Plaintiff,  and  to  be  granted,  if  the  Court  thinks  fit,  upon 
such  terms  as  are  just ;  and  any  party  so  entering  such 
common  or  special  appearance  is  bound  by  all  the  pro- 
ceedings in  the  cause  prior  to  such  appearance  being 
entered,  unless  the  Court  otherwise  directs. 


Exceptions  for 


:enti 
[idal 


scandal  or 
impertinence, 
how  to  be 
taken. 


Scandal  and  Impertinence. 

XXXVIII.  No  order  is  to  be  made  for  referring  any 
pleading  or  other  matter  depending  before  the  Court 
for  scandal  or  impertinence,  unless  exceptions  are  taken 
in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  alleged  to  be  scandalous  or 
impertinent 


Time  allowed 
for  referring. 


XXXIX.  Where  any  person  or  party,  having  filed 
exceptions  to  any  pleading  or  other  matter  depending 
before  the  Court  for  scandal,  and  any  party  having  filed 
such  exceptions  for  impertmence,  does  not  obtain  an 

order 
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order  to  refer  the  same  to  the  Master,  within  six  days        1845. 
after  the  filing  thereof,  such  exceptions  are  to  be  con-     ^*^V^^ 
sidered  as  abandoned,  and  the  person  or  party  by  whom 
such  exceptions  were  filed  is  to  pay  to  the  opposite 
party,  such  costs  as  may  have  been  incurred  by  such 
party  in  respect  of  such  exceptions. 

XL.  Where  any  person  or  party,  having  obtained  an  For  obtaining 
order  to  refer  exceptions  to  the  Master  for  scandal,  and  ^^^^  there- 
any  party  having  obtained  an  order  to  refer  such  ex- 
ceptions to  the  Master  for  impertinence,  does  not  obtain 
the  Master's  report  thereon  within  fourteen  days  after 
the  date  of  the  order,  or  within  such  further  time  as 
the  Master  thinks  fit  to  allow,  the  exceptions  and  the 
order  referring  the  same  are  to  be  considered  as  aban- 
doned, and  the  person  or  party  by  whom  such  excep- 
tions were  filed  is  to  pay  to  the  opposite  party  such 
costs  as  may  have  been  incurred  by  such  party,  in  re- 
spect of  such  exceptions,  order,  and  reference. 

XLL  Upon  the  expiration  of  four  days  from  the  No  expunging 
filing  of  the  Master's  report  that  any  pleading  or  other  after^^report' 
matter  depending  before  the  Court  is  scandalous  or  im-»  ^^^* 
pertinent,  the  officer  having  the  custody  or  charge  of 
such  pleading  or  other  matter  is,  upon  production  to 
him  of  an  office  copy  of  the  Master's  report,  and  a  cer- 
tificate that  no  exception  thereto  was  filed,  or  an  affidavit 
that  no  order  to  set  down  any  such  exception  was  served 
within  four  days  after  the  filing  thereof,  to  expunge 
from  such  pleading  or  other  matter,  such  parts  thereof 
as  the  Master  has  found  to  be  scandalous  or  imperti- 
nent, and  thereupon,  the  person  or  party  requiring  such 
scandalous  or  impertinent  matter  to  be  expunged,  is  to 
pay  to  the  officer  expunging  the  same,  the  same  fee  as 
on  the  like  occasion  has  heretofore  been  paid  to  the 
Master. 

XLII.  The 


Ixxxvi 
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Costs  of,  in 
tiiscreiion  of 
Muster. 


XLIL  The  Master  having  found  any  pleading  or 
matter  depending  before  the  Court  to  be  or  not  to  be 
scandalous  or  impertinent,  is  to  direct  by  whom  the  costs 
of  and  coifsequent  upon  the  reference  are  to  be  paid. 


Commissions 
to  take  an* 
swers  to  be 
returnable 
immediately. 


Commission  to  take  Answer. 

XLIII.  All  commissions  to  take  answers  ^re  to  be 
made  returnable  without  delay ;  and  a  Defendant  in  a 
country  cause  is  not  to  be  permitted  to  crave  the  com* 
mon  dedimus. 


Entering  Demurrer  and  Plea* 
Demurrer  or         XLIV.  A  demurrer  or  plea  need  not  be  entered  with 
^*^lo*^ b^     ^  R^strar ;  but  upon  the  filing  thereof  by  a  De- 
eitber  party      feodant,  either  party  is  to  be  at  liberty  to  set  the  same 

SSdSu?  down  for  argument  immediately. 
Ibe  ftipstrar. 


Cotls»  vbere 


XLV.  Where  a  demurrer  to  the  whole  (h*  pari  of  a 
bill  is  allowed  upon  argument,  die  Plaintifl^  unless  the 
Court  orders  to  the  cootrary,  is  to  pay  to  the  demurring 
party  the  costs  of  the  demurrar,  and  if  the  demurrer  be 
to  the  whole  bin  die  costs  of  the  suit  also. 


tabe 


XLVL  Where  a  denunnrer  to  die  whole  bill  is  not 
set  down  fi»r  argumeni  wtdiin  twehre  days  after  the  filing 
tlwreo^  and  the  Plaimiff  does  not,  wtthin  such  twdve 
days^  serre  an  order  far  leaie  to  amend  the  billt  the 
jkmaim  is  to  be  kcU  soflkient,  to  the  sane  extent  and 
far  die  saanfr  paiposest  and  the  PiaintSf  is  to  pay  to  die 
par^  die  samecosts^  as  in  the  case  of  a  de^ 
to  die  wink  hai  allowed  upon 


to  part  of  a  bSI  is  not 

tke 


ORDERS  IN  CHANCERY.  IxxxvU 

filing  thereof,  and  the  Plaintiff  does  not,  within  such  1845* 

three  weeks,  serve  an  order  for  leave  to  amend  the  bill,  ^"^V^^ 
the  demurrer  is  to  be  held  sufficient,  to  the  same  extent 

and  for  the  same  purposes,  and  the  Plaintiff  is  to  pay  to  Consequences 

the  demurring  party  the  same  costs,  as  in  the  case  of  a  default, 
demurrer  to  part  of  a  bill  allowed  upon  argument* 

Plea. 

XLVIII.  Where  a  plea  to  the  whole  or  part  of  a  bill  Costs,  where 
is  allowed  upon  argument,  the  Plaintiff,  unless  he  un-  ^ 
dertakes  to  reply  to  the  plea,  or  the  Court  orders  to  the 
contrary,  is  to  pay  to  the  party  by  whom  the  plea  is  If  plea  be  to 
filed  the  costs  of  the  plea,  and  if  the  plea  be  to  the  unless  Plain- 
whole  bill,  the  costs  of  the  suit  also;  and  in  such  last-  tiff  under- 

takes  to  reolv 

mentioned  case,  the  order  allowing  the  plea  is  to  direct  bill  to  be  dis-* 

the  dismissal  of  the  bill.  ™»sed. 


XLIX.  Where  a  plea  to  the  whole  or  part  of  a  bill  Three  weeki 
is  not  set  down  for  argument  within  three  weeks  afler  plaintiff  for 

the  filinir  thereof,  and  the  Plaintiff  does  not,  within  such  netting  down 
,  or  undertak- 

three  weeks,  serve  an  order  for  leave  to  amend  the  bill,  ing  to  reply  to 

or  does  not,  within  such  three  weeks,  by  notice  in  writing,  P'^^ 

undertake  to  reply  to  the  plea,  the  plea  is  to  be  held 

good,  to  the  same  extent,  and  for  the  same  purposes, 

and  the  same  costs  are  to  be  paid  by  the  Plaintiff,  as  in 

the  case  of  a  plea  to  the  whole  or  part  of  a  bill  allowed 

upon  argument ;  and  where  the  plea  is  to  the  whole  bill.  Consequence 

the  Defendant  by  whom  such  plea  was  filed  may,  at  any 

time  after  the  expiration  of  such  three  weeks,  obtain  as 

of  course  an  order  to  dismiss  the  bilL 


L*  The  Plaintiff  having  undertaken  to  reply  to  a  plea  Effect  of  un- 
to the  whole  bill,  is  not,  without  the  special  leave  of  the  ^^^  puintiff. 
Court,  to  take  any  proceeding  against  the  Defendant  by 
whom  the  plea  was  filed  till  after  replication. 

Vol.  I.  g  Election 
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..^  ^^  .        Election  to  proceed  at  Law  or  in  Equity.  ^ 

Course  of  ^I*  ^  Defendant  whose  answer .  ia  excepted  to  or 

Fo^^i°g  referred  back,  on  former. excepUpnsr  alleging  that- thf 
when  sued  Plaintiff  is  prosecuting  him  in  thia  Court  and  also  a( 
both  at  law  \^^  ^^^  ^g  ^Bme  matter,  ma^,  by. notice  in  wridogy  roy 
and  excep-  quire  the  Plaintiff  to  procure  the  Master's  report  on 
hu'answer"  ^  ^^  exceptions  within  four  days  after  the  service  of  such 

notice ;  and  if  the  Plaintiff  does  not  procure  the  Master's 
report;  in  four  days  accordingly,  or  if  the  exceptions  be 
not  allowed,  such  Defendant  may  obtain,  as  of  course,  on 
motion  or  petition,  the  usual  order  for  the  Plaintiff  to 
elect  in  which  court  he  will  proceed,  with  the  usual 
directions ;  but  the  Plaintiff  may  move  to  discharge  such 
order  on  the  merits  confessed  in  the  answer.  . 

TVaversing  Ifotc 

Formortra-  LII.  After  the  expiration  of  the  time  allowed  to  a 
where  no  anl  Defendant  to  plead,  answer,  or  demur  (not  demurring 
swer  has  been  alone)   to  any  original  or  supplemental  bill  or  bill 

amended  before  answer,  if  such  Defendant  has  filed  no 
plea,  answer,  or  demurrer,  the  Plaintiff  may  file  a  note 
at  the  record  atid  writ  clerk's  office  to  the  blowing 
effect :  —  ^^  The  Plaintiff  intend?  to  proceed  with  his 
cause  as  if  the  Defendant  had  filed  an  answer  traversing 
the  case  mdde  by  the  bill.''        - 

Where  t>ill  LIII.   After  the  expiration  of  the  time  allowed  to 

amended  after  pl^>  answer,  or  demur,  not  demurring  alone,  to  a  bill 
answer  and  no  amended  afler  answer,  the  Plaintiff  (if  a  Defendant  biM 

answer  put  in  n\    y  ^  i  x  /»■ 

to  the  amend-  "^^  hied  any  plea,  answer,  or  demurrer)  may  file  a  note 
meats.  at  the  record  and  writ » clerk's  office  to  the*  following 

effect :  —  "  The  Plaintiff  intends  to  proceed  with  bis 
cause,  as  if  the  Defendant  had  filed  an  answer  traversing 
the  allegations  introduced  into  the  bill  by  amendment." . 

LIV.  After 
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ULV.  After,  the  expiration  of  the  time  allowed  to  a        1845. 
Befendant  to  put  in  his  farther  answer  to  any  bill,  the     ^^^V^ 
PkbtiflF  (if  such  Defendant  shall  not  have  put  in  any  ftSS^Mswcr 
farther  ansiireir)  may  file  a  note  at  the  record  and  writ  put  in  after 
derk'g  office  to  the  following  effect  2  —  «  The  Plaintiff  «"^P^*^»- 
intends  to  proceed  with  his  caose^  as  if  the  Defendant 
bad  filed  a  further  answer  traversing  "the  aU^tions  in 
the  bill  whereon  the  exceptions  are  founded." 

LV.  Where  a  demurrer  or  plea  to  the  whole  bill  is  Traversing 
overruled,  the  Plaintiff  if  he  does  not  require,  an  an-  gj^  ^^ 


\  may  immediately  file  his  note  in  manner  directed  demurrer  or 
hy  Orders  LII.  or  LIIL,  as  the  case  may  require,  and  hiled,  unfeu 
widi  tiM  same  ^eet^  unless  the  Courts  upon  overruling  ^^  ^^ 
sndi  demurrer  or  plea,  gives  time  to  the  Defendant  to  fendant  time. 
pleads  answer,  or  demur;  and  in  such  case,  if  the  De* 
fendant  filea  no  plea,  answer,  or  demurrer  within  the 
time  80  aUowed  by  the  Court,  the  Plaintiff,  if  hie  does 
not  then  require  an  answer,  may  on  the  expiration  of 
such  time  file  such  note. 

.  LVL  A  tmyersing  note  having  been  filed,  a  copy  How  to  be 
thereof  is  to  be  served  on  the  Defendant  against  whom  '^^    * 
the  same  is  filed,  in  the  manner  directed  by  the  nine* 
teenth  and  twenty-ficst  of  the  Orders  of  the  26th  of 
October  1842  for  the  service  of  documents  not  requiring 
personal  service. . 

LVil.    A  traversing  note,  being  filed  and  a  copy  Effects  of, 
thereof  duly  served,,  is  to  have  the  same  effect,  as  if  a  JJ[.^gj 
Defendant  had  filed  a  full  answer  or  further  answer, 
traversing  the  whole  bill,  or  such  parts  of  the  bill  as 
the  note  relates  to,  on  the  day  on  which  the  note  was 
filed. 

g  2  LVIII.  After 
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1845.  LVIII.  After  the  service  of  the  copy  of  a  traversing 

^"^^^^^^^^    note  filed  as  aforesaid,  a  Defendant  is  not  at  liberty  to 

fe^ant  f^ooT  P^^^^f  answer,  or  demur  to  a  bill,  or  to  put  in  any  fur- 

answering,^  ther  answer  thereto,  without  the  special  leave  of  the 

Court,  and  the  cause  is  to  stand  in  the  same  situation  as 
if  such  Defendant  had  filed  a  full  answer,  or  fiirther  an- 
swer to  the  bill  on  the  day  on  which  the  note  was  filed. 

Injunction  to  stay  Proceedings  at  Law. 
Common  in-         LIX.  The  Plaintiff  in  a  bill  praying  an  injunction  to 
and  how  ob^  Stay  proceedings  at  law  is  entitled,  as  of  course,  on 
tained.  motion  or  petition,  and  without  an  attachment,  to  the 

common  injunction  for  want  of  appearance,  if  a  Defend- 
ant has  not  appeared,  in  person  or  by  his  own  solicitor, 
on  or  after  the  expiration  of  eight  days  from  the  service 
of  the  subpoena,  and  for  want  of  answer,  if  a  Defendant 
is  in  default  for  want  of  answer,  on  or  after  the  expira- 
tion of  eight  days  from  the  day  on  which  nn  appearance 
was  entered  by  or  for  him* 

After  common       LX,   The  Plaintiff  in  an  injunction  cause,  havinir 
injunction  ob-     •      .      ,    ,  ...  ,. 

tained  Plain-    obtamed  the  common  mjunction  to  stay  proceedmgs  at 

tiff  m^  have    j^^   j^^y  (either  before  or  after  the  answer  of  a  De- 
one  order  at  .  . 
of  course  to      fendant  is  put  in,  and  whether  such  injunction  be  or  be 

out^prejudicc.   ^^^  continued  to  the  hearing  of  the  cause)  obtain  one 

order,  as  of  course,  to  amend  his  bill  without  prejudice 
to  the  injunction  ;  and  if  such  bill  be  amended  pursuant 
to  such  order,  such  Defendant  may  thereupon,  and 
although  he  may  not  have  put  in  his  answer  to  such 
bill  or  the  amendments  thereof,  move  the  Court,  on 
notice,  to  dissolve  the  injunction,  on  the  ground  that 
such  bill  as  amended  does  not,  even  if  the  amendments 
be  true,  entitle  the  Plaintiff  thereto. 

Revivor. 

vife,  when  LXL  The  Plaintiff  in  a  bill  of  revivor,  or  of  revivor 

and 
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and  supplement,  is  entitled  as  of  course,  upon  motion        1845. 
or  petition,  to  the  common  order  to  revive,  if  a  Defend-     ^^^■V^^ 
ant,  having  appeared  in  person  or  by  his  own  solicitor,  JJJned  whcr" 
does  not,  within  eight  days  after  such  appearance,  plead  Defendant 
or  demur  to  the  whole  bill,  or  to  so  much  thereof  as  "PP^"* 
prays  the  revivor. 

LXIL  If  the  Plaintiff  in  a  bill  of  revivor  or  of  re-  Where  ap- 
vivor  and  supplement,  has  caused  an  appearance  thereto  bcc^ntercd 
to  be  entered  for  any  Defendant  against  whom  it  is  for  him. 
sought  to  revive  the  suit,  and  such  Defendant  does  not, 
within  eight  days  after  such  appearance,  plead  or  demur  . 
to  the  whole  bill,  or  to  so  much  thereof  as  prays  the 
revivor,  the  Court  may,  if  it  thinks  fit,  make  the  com- 
mon order  to  revive,  upon  motion ;  such  motion  being 
made  on  notice  to  be  served  on  such  Defendant  as  other 
notices  of  motion^  if  such  Defendant  was  a  party  to  the 
suit  at  the  time  of  the  abatement  thereof;  but  if  such 
Defendant  was  not  a  party  to  the  suit  at  such  time,  then 
such  motion  is  to  be  made  on  notice  served  on  such 
Defendant  personally,  unless  it  appears  on  affidavit,  that 
the  Plaintiff  is  unable  or  ought  not  to  be  bound  to  serve 
such  notice  personally,  by  reason  of  such  Defendant 
being  out  of  the  jurisdiction,  or  being  concealed,  or  for 
any  other  cause ;  and  if  it  appears  to  the  Court  that  the 
Plaintiff  cannot,  or  ought  not  to  be  bound  to  serve  such 
notice  personally,  then  upon  notice  otherwise  served  or 
published  as  the  Court  may  direct. 

LXIIL  In  cases  where  a  suit  abates  by  the  death  of  Defendant's 
a  sole  Plaintiff,  the  Court,  upon  motion  of  any  Defend-  ^^JJ'^g  J^^^^ 
ant  made  on  notice  served  on  the  legal  representative  death  of  sole 
of  the  deceased  Plaintiff,  may  order  that  such  legal  re- 
presentative do  revive  the  suit  within  a  limited  time,  or 
that  the  bill  be  dismissed. 

g  3  Amendments 
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1845. 


Cases  in  which 
bill  may  be 
amended 
without  no- 
tice. 


Form  of  affi- 
davit where 
special  appli- 
cation neces- 
saiy. 


Amendments  of  BilL 

LXIV.  An  order  for  leave  to  amend  a  bill  may  be 
obtained,  at  any  time  before  answer,  upon  motion  or 
petition,  without  notice. 

LX  V.  An  order  for  leave  to  amend  a  bill,  only  for 
the  purpose  of  rectifying  some  clerical  error  in  names, 
dates  or  sums,  may  be  obtained,  at  any  time,  upon  mo- 
tion or  petition,  without  notice. 

LXVI.  One  order  of  course  for  leave  to  amend  a  bill, 
as  the  Plaintiff  may  be  advised,  may  be  obtained  by  the 
Plaintiff,  at  any  time  before  filing  (or  undertaking  to 
file)  a  replication,  and  within  four  weeks  after  the 
answer,  or  the  last  of  several  answers  is  to  be  deemed 
sufficient ;  but  no  further  order  of  course  for  leave  to 
amend  a  bill  is  to  be  granted  after  an  answer  has  been 
filed,  unless  in  the  case  provided  for  by  Order  LXV. 

LXVIL  A  special  order  for  leave  to  amend  a  bill  is 
not  to  be  granted  without  affidavit,  to  the  effect,  — - 
first,  that  the  draft  of  the  proposed  amendments  has 
been  settled,  approved,  and  signed  by  counsel;  and 
second,  that  such  amendment  is  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is 
considered  to  be  material  for  the  case  of  the  Plaintiff. 


Further  affi- 
davit in  cer- 
tain cas^ 


\ 


LXVIII.  After  the  Plaintiff  has  filed  or  undertaken 
to  file  a  replication^  or  after  the  expiration  of  four  weeks 
from  the  time  when  the  answer  or  last  answer  is  deemed 
sufficient,  a  special  order  for  leave  to  amend  a  bill  is 
not  to  be  granted,  without  further  affidavit  showing  that 
the  matter  of  the  proposed  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  such  bill. 

LXIX.  Such 
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-  LXJX^Such  itfBdavit9>a8  are  mentioned  in  Orders       1845. 
LXVIL  and  L^VIII. -  are  to  be  made  by  the  Plaintiff     -^^^^ 
and  his  soIidCor)  or  by  the  solicitor  alone  in  case  the  be  made!' 
Plaintiff  from  being  abroad  or  otherwise  is  unable  to 
join  therein. 

LXX.  Where  the  Plaintiff  obtains  an  order  for  leave  Order  to 

to  amend  his  bill,  and  does  not  amend  the  same  within  acted  on 

the  time  limited  for  that  purpose,  the  order  to  amend  !k^^^V 

becomes  void,  and  the  cause,  as  to  dismissal,  stands  in  ed^  a  nullity. 
the  same  situation  as  if  such  order  had  not  been  made. 


Amended  BilL    No  Answer  required. 
LXXI.  Where  the  Plaintiff  amends  his  bill  without  No  time  to  be 

granted  for 

requiring  an  answer  to  the  amendments,  no  warrant  for  answering 

time  fo  answer  such  amendments  is  to  be  granted  after  «^,^^' 

the  expiration  of  eight  days  from  the  service  of  the  no-  notice  of 

tice  of  the  amendment  of  the  bill.  „o(  requiring 

an  answer. 
Defendant  likely  to  abscond  without  answering. 

LXXIL  If  there  is  just  reason  to  believe  that  any  Mode  of 

Defendant  means  to  abscond  before  answering  the  bill,  against  D^ 

the  Court  may,  on  the  ex  parte  application  of  the  Plain-  fen^ian'  bus- 

ti£^  at  any  time  after  appearance  has  been  entered  for  tention  to 

such  Defendant  by  the  Plaintiff,  order  an  attachment  ^!f,^"irl^ 

■^  out  answering. 

for  want  of  answer  So  issue  against  him ;  and  such  at- 
tachment is  to  be  made  returnable  at  such  time  as  the 
Court  directs.         • 

Defendant  attached  for  want  of  Answer. 

*.  LXXIIL  H  any  Defendiant,  being  in  custody  of  the  Time  allowed 

8efjeant*4it-arms  or  of  a  messenger  under  an  attachment  „![  Defendant 

for  want  of  his  answer,  is  not  brought  to  the  bar  of  the  attached  for 

Court  within  ten  days  after  he  was  taken  into  custody,  ^hen  in  cus- 

he  is  to  be  discharged  out  of  custody  by  the  serjeant-at-  ^^^'y  of  officer 
^'    *-                                      g  ^                                 arras 
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arms  or  messenger  in  whose  custody  he  is,  without  pay- 
ment by  him  of  the  costs  of  his  contempt,  which  in  such 
case  are  to  be  paid  by  the  Plaintiff;  but  if  such  De- 
fendant does  not  put  in  his  answer  within  eight  days 
afler  such  discharge,  the  Plaintiff  may  caus^  a  new  at^ 
tachment  to  he  issued  against  him  for  want  of  his 
answer* 


When  in 
prison. 


LXXIV*  If  any  Defendant  be  in  prison  under,  or 
being  already  in  prison  be  detained  under  an  attachment 
for  not  answering,  and  be  not  brought  to  the  bar  of  the 
Court  within  thirty  days  from  the  time  of  his  being  ac- 
tually in  custody  or  detained  (being  already  in  custody 
under  such  attachment),  he  is  to  be  discharged  from 
the  process  for  want  of  answer  under  which  he  was 
arrested  or  detained,  by  the  sheriff,  gaoler,  or  keeper  of 
the  gaol  in  whose  custody  he  is,  without  payment  of 
the  costs  of  his  contempt,  which  in  such  case  are  to  be 
paid  by  the  Plaintiff;  but  if  such  Defendant  does  not 
put  in  his  answer  within  eight  days  after  such  discharge, 
the  Plaintiff  may  cause  a  new  attachment  to  be  issued 
against  him  for  want  of  his  answer. 


Course  where        LXXV.  A  Defendant  being  brought  up  in  custody 

Defendant,  on  for  want  of  his  answer,  and  roakinir  oath  in  court  that 

being  brought 

up,  swears  be    ^^  ^^  unable,  by  reason  of  poverty,  to  employ  a  solicitor 

is  too  poor.      to  put  in  his  answer,  the  Court  is  thereupon  to  refer  it 

to  the  Master  to  inquire  into  the  truth  of  that  allegation^ 
and  to  report  thereon  to  the  Court  forthwith ;  and  the 
Court  may  appoint  a  solicitor  to  conduct  such  inquiry 
on  the  behalf  of  such  Defendant ;  and  if  the  Master  re- 
ports such  Defendant  to  be  unable,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  bis  answer,  the  Court 
may  assign  a  solicitor  and  counsel  for  such  Defendant 
to  enable  him  to  put  in  his  answer. 


Pro 


i 
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Proconfetso.    Preliminary  Proceedmgs.  J  845. 

LXXVI.  Upon  the  execution  of  an  attachment  for  ,/\V^ 
-  .  T^  it     1  .        Mode  of  pro- 

want  of  answer  against  any  Defendant,  or  at  any  time  ceeding  to 

within  three  weeks  afterwards,  the  Plaintiff  may  cause  ^ke  bill  pro 
such  Defendant  to  be  served  with  a  notice  of  motion  to  againit  De- 
be  made  on  some  day  not  less  than  three  weeks  after  |,^"  b^nau 
the  day  of  such  service,  that  the  bill  may  be  taken  pro  tached  for 
canfesso  against  such  Defendant;  and  thereupon,  unless  g,,er. 
such  Defendant  has,  in  the  mean  time^  put  in  his  answer  , 
to  the  bill  or  obtained  further  time  to  answer  the  same, 
the  Court,  if  it  so  thinks  fit,  may  order  the  bill  to  be 
taken  pro  confesso  against  such  Defendant,  either  imme- 
diately, or  at  such  time,  and  upon  such  terms,  and  sub- 
ject to  such  conditions,  as,  under  the  circumstances  of 
the  case,  the  Court  thinks  proper. 

LXXVII.  In  cases  where   any  Defendant,  either  When  De- 
being  or  not  being  within  the  jurisdiction  of  the  Court,  \^  deemed 

does  not  put  in  his  answer  in  due  time  after  appearance  ^  have  ab- 

sconded* 
entered  by  or  for  him,  and  the  Plaintiff  is  unable,  with 

due  diligence,  to  procure  a  writ  of  attachment  or  any 
subsequent  process  for  want  of  answer  to  be  executed 
against  such  Defendant,  by  reason  of  his  being  out  of 
the  jurisdiction  of  the  Court,  or  being  concealed,  or  for 
any  other  cause,  then  such  Defendant  is,  for  the  pur- 
pose of  enabling  the  Plaintiff  to  obtain  an  order  to  take 
the  bill  pro  confesso^  to  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the 
Court 


LXXVIIL  In  cases  where  any  Defendant  who,  under  Mode  of  pro- 
Order  LXXVII.,  may  be  deemed  to  have  absconded  to  cS  wlSe^'* 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court,  Defendant  has 
has  appeared  in  person  or  by  his  own  solicitor,  the  Plain-  ^^^ 
tiff  may  serve  upon  such  Defendant  or  his  solicitor  a  no- 
ticci  that  on  a  day  in  such  notice  named  (being  not  less 

than 
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•184£.  than  fourteen  dsyv  after  the  service  of  such  notice)  the 
Court  will  be  moved  that  the  bill  may  be  taken/voionj/bso 
against  such  Defendant;  and  the  Plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the  Court,  that  such  De- 
fendant ought,  under  the  provisions  of  Order  LXXVII.9 
to  be  deemed  to  have  absconded  to  avoidy  or  to  liave  re^ 
fused  to  obey  the  process  of  the  Court ;  and  the  Court 
being  so  satisfied  and  the  answer  not  being  filed,  may, 
if  it  so  thinks  fit,  order  the  bill  to  be  taken  jro  cm^fisuo 
against  such  Defendant,  either  immediately  or  at  auoh 
time  or.  upon  such  further  notice  as,  under  the  circura^ 
stances  of  die  case,  die  Court  may  thmk  proper. 


Where  ap- 
pearance hat 
been  entered 
for  him. 


LXXIX.  In  cases  where  any  Defendant,  who,  under 
Order  LXXVIL,  may  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court, 
has  had  an  appearance  entered  for  him  under  Orders 
XXIX.,  XXXI.,  or  XXXni.,  and  has  not  afterwards 
appeared  in  person  or  by  his  own  solicitor,  the  Plaintiff 
may  cause  to  be  inserted  in  the  London  Gazette  a  notice, 
that  on  a  day  in  such  notice  named  (being  not  less  than 
four  weeks  after  the  first  insertion  of  such  notice  in  the 
London  Oazette)  the  Court  will  be  moved  that  the  bill 
may  be  taken  pro  confesso  against  such  Defendant;  and 
the  Plaintiff  is,  upon  the  hearing  of  such  motion,  to 
satisfy  the  Court,  that  such  Defendant  ought,  under  the 
jprovisions  of  Order  LXXVIL,  to  be  deemed  to  have  ab- 
sconded to  avoid,  or  to  have  reftised  to  obey  the  process 
of  the  Court,  and  that  such  notice  of  motion  has  been 
inserted  in  the  London  Gazette^  at  least  once  in  every 
week  from  the  time  of  the  first  insertion  thereof  tip  to 
the  time  for  which  the  said  notice  h  given;  and  the 
Court,  being  so  satisfied  and  the  answer  not  having 
been  filed,  may,  if  it  so  thinks  fit,  order  the  bill  to  be 
lakeii  pro' confesso  against  sucli  Defendant,  either  imme- 
diately or  at  such  time  or  upon  such-  further  notice  as, 

under 
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vndtr  the  ciremngtances  of  the  cas^  the  CSonrt  may  think       1845. 
proper*  ^^^y^^^ 

LXXX.  Any  Defendant  being  in  custody  for  want  Defendant  in 
of  bis  answer^  and  submitting  to  have  the  bill  taken  custody  and 

.  '^'  ^  'A,  submitting  to 

Vro.coai^etso  against  hunt  may  apply  to  the  Court,  upon  have  bOl  taken 

motion  with  notice  to  \^  served  on  the  Plaintiff,  to  be  ^^  ctmfeuo 

'^  '       ^  ^    ■  •  .'r«~      » ..  may  apply  for 

discharged  out  of  custody;  and  thereupon  the  Court  his discnarge* 
may  order  the  bill  to  be  taken  ^ro  con/esso  against  such 
2)lefenda,Qt,  and  may ^ order  him  to  be  disdiarged.out  of 
custody  upon  such  terms  as  appear  to  be  just,  unless  it 
appears,  from  the  nature  of  the  Plainti,^s  case  or  other* 
viac^  to.the  satisfaction  of  the  Court  that  justice  cannot 
be  done,  to-  the  Plaintiff  without  discovery  or  further 
irom  such  DefendanL 


•  I 


Prq  cm^aio -^  Hearing ;  Decree. 

'  No  cattse^  in  which  an  order  is  made  that  Cause  not  to 

a  bfil  be  taken  pfo  confes$o  against  a  Defendant^  is  to  be  ^^^^^  ^Jj, 

heard  on  the  same  day  on  which  the  order  is  made;  but  which  order 

the  cause  is  to  be  set  down  to  be  heard,  and  tiie  Court,  taWng  bill'oro 

if  it  so  thmks'  fit,  may  appoint  a  special  day  for  the  confeuo. 
hearing  thereof. 

'    liXXXIL 'A  Defendant  against  whom  an  order  to  Defendant  not 

take  a  hiW pro  canfesso  h  made,  is  at  Jiberty  to  appear  at  ^jy^^^l^g  ^o 

the  bearing  of  the  cause ;  and  if  he  waives  all  objection  may  appear  at 

to  the  order,  but  not  otherWisej  he  may  be  heard  to  ^a  argue  on 

argue  the  case  upon  the  merits  as  stated  in  the  bill*  the  merits. 

LXXXni.  Upon  the  hearing  of  a  cause  in  which  a  In  what  cases 

bill  has  been  ordered  to  be  taken  pro  confesso^  such  de-  Jo  be^^olutfe 

cree  is  to  be  made  as  to  the  Court  seems  just;  and  in  against  such 
the  case  of  any  Defendant  who  has  appeared  at  the 
hearing  and  waived  all  objection  to  such  order  to  take 
the  bill  pro  confessoy  or  against  whom  the  order  has  been 

made 
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1845*       made  after  appearance  by  himself  or  bis  own  solicttori  or 
'^^"V^^    upon  notice  served  on  or  after  the  execution  of  a  writ  of 
attachment  against  him,  the  decree  is  to  be  absolute* 

HowtheCourt  LXXXIV.  In  pronouncing  the  decree,  the  Court 
oise*  f^ea  the  ^^7'  either  upon  the  case  stated  in  the  bill,  or  upon  that 

estate  of  such    case  and  a  petition  presented  by  the  Plaintiff  for  the  pur- 
Defendant  by  .  ,  J  '  n    % 
the  decree.       pose,  as  the  case  may  require^  order  e  receiver  of  the 

real  and  pei*sonal  estate  of  the  Defendant  against  whom 
the  bill  has  been  ordered  to  be  taken  pro  confesso  to  be 
appointed,  with  the  usual  directions,  or  direct  a  seques- 
tration of  such  real  and  personal  estate  to  be  issued,  and 
may  (if  it  appears  to  be  just)  direct  payment  to  be  made 
out  of  such  real  or  personal  estate,  of  such  sum  or  sums 
of  money,  as,  at  the  hearing  or  any  subsequent  stage  of 
the  cause,  the  Plaintiff  appears  to  be  entitled  to :  pro- 
vided that  unless  the  decree  be  absolute,  such  payment 
is  not  to  be  directed  without  security  being  given  by 
the  Plaintiff  for  restitution,  if  the  Court  afterwards 
thinks  fit  to  order  restitution  to  be  made. 

Decree  to  be  LXXXV.  A  decree  founded  on  a  bill  taken  pro 
S-ed  as  usual  confesso  is  to  be  passed  and  entered  as  other  decrees. 

Copy  of  it  to  LXXXVL  After  a  decree  founded  on  a  bill  taken  pro 
the*Dcfend"  confesso  has  been  passed  and  entered,  an  oflScfe  copy 
ant:  thereof  is   (unless   the   Court  dispenses   with   service 

thereof)  to  be  served  on  the  Defendant,  against  whom 
the  order  to  take  the  bill  pro  confesso  was  made,  or  his 
solicitor ;  and  if  the  decree  be  not  absolute  under  Order 
LXXXIII.,  such  Defendant  or  his  solicitor  is  to  be,  at 
if  not  absolute  ^^^  sam^  time,  served  with  a  notice,  to  the  effect,  that  if 
to  be  ac(x>m.    ^y^h  Defendant  desires  permission  to  answer  the  Plain- 

panied  with  a       ,«^    .  ,.        ,  .^      i       i  i.      .       ^^       i 

notice.  tiff's  bill  and  set  aside  the  decree,  application  for  that 

purpose  must  be  made  to  the  Court  within  the  time 

specified 


\ 


ORDERS  IN  CHANCERY.  xcix 

specified  in  the  notice^  or  that  such  Defendant  will  be        1845. 
absolutely  excluded  from  making  any  such  application.      ^''^V^^ 

LXXXVII.  If  such  notice  as  is  mentioned  in  Order  Specifying  the 
LXXXVI.  is  to  be  served  within  the  jurisdiction  of  the  ^q  Defendant 
Court,  the  time  therein  specified  for  such  application  to  for  setting  it 
be  made  by  the  Defendant  is  to  be  three  weeks  after 
service  of  such  notice  $  but  if  such  notice  is  to  be  served 
out  of  the  jurisdiction  of  the  Court,  such  time  is  to  be 
specially  appomted  by  the  Court,  on  the  ex  'parte  applica- 
tion of  the  Plaintiff. 

LXXX  VIII.  *  No  proceeding  is  to  be  taken,  and  no  Estate  of  De- 
receiver  appointed  under  the  decree,  nor  any  sequestrator  Jl°  2?^.|^^|,^ 
under  any  sequestration  issued  in  pursuance  thereof,  is  the  decree  if 
to  take  possession  of,  or  in  any  manner  intermeddle  with,  l^^^^ut  "^* 
any  part  of  the  real  or  personal  estate  of  a  Defendant,  spedal  order, 
and  no  other  process  is  to  issue  to  compel  performance 
of  the  decree^  without  leave  of  the  Court,  which  is  to  be 
obtained  on  motion  with  notice  served  on  such  Defendant 
or  his  solicitor,  unless  the  Court  dispenses  with  such 
service. 

LXXXIX.  Any  Defendant  waiving  all  objjection  to  where  decree 
the  order  to  take  the  bill  pro  confesso^  and  submitting  to  J^^f^^^^^^ 
pay  such  costs  as  the  Court  may  direct,  may,  before  en-  may  have 
rolmoit  of  the  decree,  have  the  cause  reheard  upon  the  ^^ertain 
merits  stated  in  the  bill,  the  petition  for  rehearing  being  termi. 
signed  by  counsel  as  other  petitions  for  rehearing. 

XC.  In  cases  where  a  decree  is  not  absolute  under  How  decree 
Order  LXXXIU.  the  Court  may  order  the  same  to  be  JIJiy^Kade 
made  absolute  on  the  motion  of  the  Plaintiff,  made,  so. 

1.  After  the  expiration  of  three  weeks  from  the  ser- 
vice of  a  copy  of  the  decree  on  a  Defendant, 

where 
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1845.  where  the  .decree  has  been  served,  within  the 

^^r^^^  jurisdiction* 

2.  After  the  expiration  of  the  time  limited  by  the 
notice  provided  for  by  Order  LXXXVL,  where 
the  decree  has  been  served  without  the  jnrisdio* 
'  tion*  I      . 

S.  After  the .  expimtion  of  three  years  foom  the  dote-  of 
the  decree,  where  -a  Defendant  has  not  been 
served  with  a  copy  thereoC* 
And  such  order  mftjr  be  made  other  on  tbmBntheumg 
of  such  motion,  or  on  the  expiration  of  any  further  time 
which  the  Court  may,  on  the  hearing  of  such  motion, 
allow  to  the  Defendant  for  presenting  a  petition  forleave 
to  answer  the  bill. 

When  decree  XCL  Where  the  decree  is  not  absolute  under  Order 
Defendant        LXXXIII.  and  has  not  been  made  absolute  under 

having  n  case  Order  XO,  and  a  Defendant  has  a  case  upon  merits  not 
not  appeanng  i      ^  i, 

inthebill,may  appeanng  in  the  bill,  he  may  apply  to  the  Court  by 
have  causcf  Petition  statmg  such  case,  and  submitting  to  such  teanB 
reheard  and  With  respect  to  oosts  end  otherwise  as  the  Court  may 
^y)  vaoited.    ^^^"^  reasonable,  for  leave  to  answer  the  bill;  and  the 

Court,  being  satisfied  that  such  case  is  proper  to  be  sub- 
mitted to  the  judgment  of  the  Court,  majr,  if  it  diihks 
fit,  and  upon  such  terms  as  seem  just,  vacate  the  inrol^ 
ment  (if  any)  of  the  decree,  and  permit  such  Defendant 
to  answer  the  bill ;  and  if  permission  be  given  to  such 
Defendant  to  answer  the  biil,<  leave  may  be  given  to.  file 
a  separate  replication  to  such  answer,  and  issue  may  be 
joined,  and  witnesses  examined,  and  such  proceedings 
had  as  if  the  decree  had  not  been  made,  and  no  pro- 
ceedings against  such  Defendant  had  been  had  in  the 
cause*  '  • 

Suit  ma^  be         .XCIL  The  rights  and  liabilities  of  any  Plaintiff*  or 

cftssary  for"Sie  ^^^^^^^^  under  a  decree  made  upon  a  bill  taken  j^tto 
purpose.  confesso 
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tonfnm  4xleiid  1o  the  representatives  of  any  deceased  I845. 
Pkintiff  or  Defimdant,  and  to  any  persons  or  person  .  ^^"V^^ 
claiming  under  any  person  who  was  Plaintiff  or  De^ 
iendant  al  the  time  when  the  decree  was  pronounced ; 
and  with  reference  to  the  altered  state  of  patties  and  any 
new  interests  acquired,  the  Court  may^  upon  motion  or 
petitioii*8erved  in  'such  manner,  and  supported  by  such 
evidence  as  under  the  circumstances  pf  thfe  case  th^  Court 
deems  sufficient,  permit  any  party,  or  the  representative 
of  any  party,  to  file  sneh  bill  or  bills,  or  adopt  such 
pifocoedb^  as  the  nature  and  circumstanoea  of  the  case 
require^  for  the  purpose  of  having  the  decree  (if  abso- 
lute) duly  executed,  or  for  the  purpose  of  having  die 
matter  of  the  decree  (if  not  absolute)  duly  considered, 
and  the  rights  of  the  parties  duly  ascertained  and  de^ 
tennmcdL  :•:'•: 

Joining\h^.  , 

:  XCIIL  No  subpoena  to  rejoin  is  hereafter  to  be  is^  SabpcMii 
soed ;  and  only  one  replication  is  to  be  fikd  in  euAt  oaosei  abol^hlKL 
unless  the  Court  otherwise  orders ;  and  the  replicisition  One  replies-  ^ 
b  tobe  in  the  form  set  forth  at  the  foot  of  this  Order,  or  "^^^^^"^^ 
as  near  thereto  aa  drcuknstances  admit  and  require ;  and 
upon  tbe.  filing  of  such  replication,,  the  cause  is  to  be 
deemed^ta  be. completely  at  issue;  and  each  Defendant  After  notice 
may;  without  any  rule  or  order,  proceed  to  examine  his  party  may  ex- 
witnesses,  and  the  Plaintiff  may,  in  like  manner,  proceed  «"»"«  hi»  wit- 

,        "^  I  nesses  without 

to  examine  his  witnesses  so  soon  as  notice  of  the  repli-  any  rale  or 

cation  being  filed  has  been  duly  served  on  all  the  De-  ^'*^^'^* 
fiesdants  who  have  filed  an  answer  or  plea,  or  againi^ 
whom  a  traversing  note  has  been  filed. 

Form  qf  Replication. 
"  Between.2f. B.        -.  .  -        Plaintiff,     ^^^^f 

replication. 
"and 

.   ^KC.D^E.F^Q.H.yiLc.  -  Defendants. 

*«The 
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1845*  *^  The  Plaintiff  in  this  cause  hereby  joins  issue  with 

^■^V"^^  the  Defendant  C  JD."  loll  the  Defmdants  who  have  an" 
swered  or  pleaded ^  or  againsi  whom  a  traversing  note  has 
beenJUedl,  **  and  will  hear  the  cause  on  bill  and  answer 
against  the  Defendant  E.  F"  [all  the  Defendants  against 
whom  the  came  is  to  be  heard  on  bill  and  atiswer^f  *^  and 
on  the  order  to  take  the  bill  as  confessed  against  the 
Defendant  6.  HJ*  [^as  tlie  case  may  be"]. 

Commission  to  examine  Witnesses. 
Comminiont        XCIV.  Commissions  to  examine  witnesses  within  the 
to  twoc(^r^  jurisdiction  of  the  Court  are  to  be  directed  to  two  com- 
inissionen        roissioners  only,  and,  unless  the  Court  otherwise  orders^ 
^"  ^'  are  to  be  made  returnable  without  delay ;  and  the  com- 

missioners are  to  be  either  barristers  or  solicitors  not 
concerned  in  the  cause,  and  each  one  of  such  two  com* 
Powers  of.       missioners  is  to  have  all  such  power  and  authority  to  ex- 
amine witnesses,  as  have  heretofore  been  vested  in  the 
acting  commissioners  named  in  the    commissions   to 
examine  witnesses  which  have  heretofore  been  issued ; 
One  only  to      ^"^  ^^  commissioner  first  named  in  the  commissions  to 
*^^  be  hereafter  issued  is  alone  to  act  in  the  execution  of  any 

commission,  unless  he  b,  by  illness  or  other  sufficient 
cause,  incapacitated  from  acting  therein,  in  which  case 
the  commissioner  secondly  named  is  alone  to  act  in  the 
execution  of  such  commission. 

When  Plaintiff  XCV.  Immediately  after  the  replication  is  filed,  the 
riSlfwS!^"  PWn^t  Jf  he  thinks  fit,  may  give  notice  to  all  other 
mission.  parties  entitled  to  examine  witnesses  in  the  cause,  of  his 

intention  to  sue  out  a  commission  for  that  purpose ;  and 
the  Plaintiff,  if  he  gives  such  notice  within  two  days 
after  the  filing  of  the  replication,  or  before  any  De- 
fendant has  given  notice  of  his  intention  to  sue  out  a 
commission,  is  to  have  the  carriage  of  the  commission. 

XCVI.  After 
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XCVI.  After  the  expiration  of  two  days  from  the        1845. 
filing  <^the  replication,  if  the  Plaintiff  has  not  previously     ^^"V"^^ 
given  notice*  to  all  other  parties  entitled  to  examine  wit-  fendant. 
nesses  in  the  cause  of  his  intention  to  sue  out  a  com- 
mission for  that  purpose,  atiy  Defendant  may  give  notice 
to  all  the  other  parties  entitled  to  examine  witnesses  in  the 
same  cause,  of  such  Defendant's  intention  to  sue  out  a 
commission  for  that  purpose ;    and  any  Defendant  so 
giving  such  notice  is  to  have  the  carriage  of  the  com- 
mission, unless  such  notice  be  given  by  more  than  one 
Defendant,  iu  which  case  the  Defendant  who  first  gave 
such  notice  is  to  have  the  carriage  of  the  commission. 

XCVI  I.  Where  the  parties  entitled  to  examine  wit*  How  commU- 

^1  -.-.!_•     A'         r  ^     won  it  to  issue 

nesses  m  the  cause  agree  to  the  nommation  or  persons  to  ^here  parties 

be  commissioners,  and  to  the  order  in  which  such  com-  agce^ 

missioners  are  to  be  named,  the  record  and  writ  clerk, 

upon  being  applied  to  for  the  purpose,  is  to  cause  a 

commission  directed  to  such  persons  to  be  sealed  and 

delivered  to  the  person  entitled  to  have  the  carriage 

thereof 

XCVIII.  If  all  the  parties  entitled  to  examine  wit-  How,  where 
nesses  in  the  cause  have  not,  within  four  days  ader  the 
filing  of  the  replication,  agreed  to  the  nomination  of 
persons  to  be  commissioners,  any  party  entitled  to  ex- 
amine witnesses  in  the  cause  may  apply  to  the  Master  Application  to 
to  whom  any  former  reference  in  the  cause  has  been       ^^^' 
made,  or  to  the  Master  in  rotation  in  case  no  former  re- 
ference has  been  made,  for  a  warrant,  returnable  in  two 
days,  requiring  the  other  parties  to  attend  for  the  pur- 
pose of  having  commissioners  named ;  and  such  Master    * 
is  to  grant  such  warrant,   and  tlie  same  being  duly 
served,  all  parties,  on  the  return  thereof,  are  to  propose 
commissioners ;  and  if,  among  the  persons  so  proposed, 

Vol.  I.  h  there 


•  • 
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Master  is  to 

select. 
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there  are  two  or  more^to  whom  no  just  objection  is  made, 
the  Master  is  to  select  or  notninaie  and  certify  to  be 
commissioners  such  two  of  the  proposed  persons  as 
appear  to  him  most  proper  to  perform  the  duty;  but  if 
it  appears  that  no  one  or  onlyVone  of  such  proposed 
persons  is  free  from  just  objection,  the  Master,  as  the 
case  may  be,  is  to  nominate  and  certify  two  proper  per- 
sons, or  to  nominate  one  proper  person  and  certify  htm 
and  the  person  free  from  objection,  to  be  the  commis- 
sioners* 


And  to  decide 
questions  as 
to  priority  of 
the  Commis- 
sioners and 
carria^of 
commisdon. 


XCIX*  If  any  question  arises  as  to  the  commissioner 
who  is  to  be  first  named,  or  as  to  the  party  who  is  to 
have  the  carriage  of  the  commbsion,  the  Master  is  to 
determine  such  question,  and  to  name  the  party  who  is 
to  have  the  carrii^  of  the  commission.         ' 


Additional 
commission 
may  be  ob- 
tained on  ' 
Master's  cer* 
tificate. 


C.  If  any.  party  entitled  to  teamine  witnesses  in  a 
vause  shall  desire  to  have  any  additional  commission 
or  commissions,  application  is  to  be  made  to  the  Master 
for  leave  to  sue  out  such  additional  commission  or  com* 
missions;  and  upon  the  Master's  certificate  that  such 
additional  commission  or  commissions  is  or  are  prc^r 
to  be  issued,  the  same  may  be  sued  out  in  the  same  man- 
ner as  a  first  or  only  commission;  and  in  case  the 
parties  do  not  agree,  any  question  respecting  the  com- 
missioners to  be  named  or  the  order  in  which  they  are 
to  be  named  in  the  commission,  or  any  question  respect- 
ing the  carriage  of  any  such  additional  commission,  is  to 
be  settled  by  the  Master  as  in  the  case  of  a  first  or  only 
commission. 


Proceedings 
to  be  taken 
by  the  party 
having  the 
carriage  of 
commission. 


CI.  The  Master  is  to  deliver  his  certificate  of  the 
nomination  of  the  commissioners  to  the  solicitor  of  the 
party  who  is  to  have  the  carriage  of  the  commission ; 
and  such  solicitor  is,  on  the  same  day,  or  at  the  latest 

on 
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on  fhe  day  next  following  the  date  of  the  Master's  cer-  1 845. 
-fieate,  to  file  the  same,  and  is,  within  two  days  from  the  ^"^V^^ 
date  thereof,  to  take  an  office  copy  thereof  to  the  record 
and  writ  derk,  who  is,  on  the  same  day,  or  at  the  latest  on 
the  day  next  following  his  receipt  of  such  office  copy,  to 
seal  a  commission  directed  to  the  persons  named  in  the 
certificate^  and  to  deliver  such  commission  to  the  sbli- 
citor  fttmi  whom  he  received  the  certificate;  and  such 
solicitor  having  received  ihe  commission  is,  within  One 
week  after  the  teste  thereof,  to  deliver  the  same  to  the 
commissiotier  therein  first  named,  if  he  be  at  the  time 
able  to  act  in  the  execution  of  the  commission,  but  if  not 
then  to  the  commissioner  secondly  named. 

CII.  If  any:  solicitor  having  the  carriage  of  a  com*  Conseauences 
mission  does  no^  within  six  days  after  the  date  of  the  ^^^  ^^"^^• 
Master^s  certificate^  obtain  the  commission,  and  duly 
deliver  the  same  to  the  commissioner  by  whom  the  same 
is  to  be  executed,  any  other  party  entided  to  examine 
witnesses  may  apply  to  the  Master  for  leave  to  take  out 
m  new  commission  directed  to  the  same  commissioners, 
and  to  have  the  carriage  of  such  commission ;  and  the 
costs  of  such  Implication  are  to  be  paid  by  the  party  in 
de&ult,  whether  the  application  succeeds  or  not. 

Form  of  Commissiofu 

cm.  The  form  of  a  commission  to  be  hereafter  Form  of  com- 
issued  for  the  examination  of  witnesses  is  to  be  as  fol- 
lows, with  such  (if  any)  variations  as  the  circumstances 
of  the  case  require :. — 

**  Victoria^  Sec. 

**  To  A,  B.  and  C  /).,  greeting.  • 
"  Know  ye,  that  we,  in  confidenceof  your  prudence 
***and  fidelity,  have  appointed  you,  and  by  these  pre- 

h  2  "  sents 
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1844^  ^  sents  do  give  unto  each  of  you,  full  power  and  aa* 

^thorityy  diligently  to  examine  all' witnesses  what- 
^  soever,  upon  certain  interrogatories  to  be  exhibited 
<^  to  you  in  a  cause  wherein  E.  F.  is  Complainant  and 
*<  6.  H.  and  others  are  Defendants ;  and  therefore  w% 
<^  command)  that  one  of  you  do,  at  certain  days  and 
*^  places  to  be  appointed  for  that  purpose,  cause  the 
*^  said  witnesses  to  come  before  you,  and  then  and 
**  there  examine  each  of  them,  apart,  upon  the  said  in- 
<<  ter rogatories,  either  on  their  respective  corporal 
*^  oaths  first  taken  before  you  upon  the  Holy  Evan- 
*^  gelists,  or  in  the  case  of  Quakers  upon  their  solemn 
<^  affirmation  and  declaration,  or  in  such  other  solemn 
*'  manner  as  is  or  may  be  authorized  by  law,  and  that 
<*  you  do  take  such  their  examinations  and  reduce 
*^  them  into  writing  on  parchment ;  and  when  you 
**  shall  have  so  taken  them,  you  are  to  send  the  same 
*^  to  us  in  our  Chancery  without  delay,  wheresoever 
it  shall  then  be,  closed  up  and  under  your  seal, 
distinctly  and  plainly  set,  together  with  the  said 
^interrogatories  and  this  writ.  And  we  further 
*^  command  you,  that  before  you  act  in  or  be  present 
*^  at  the  swearing  or  examining  any  witness  or  wit- 
<*  nesses  you  do  take  the  oath  first  specified  in  the 
*^  schedule  hereunto  annexed*  And  we  further  com- 
*^  mand,  that  all  and  every  the  clerk  or  clerks  employed 
**  in  taking,  writing,  transcribing,  or  engrossing  the 
deposition  or  depositions  of  witnesses  to  be  ex- 
amined by  virtue  of  these  presents  shall,  before  he 
*'  or  they  be  permitted  to  act  as  clerk  or  clerks  as 
<^  aforesaid,  or  be  present  at  such  examination, 
"  severally  take  the  oath  last  specified  in  the  said 
^*  schedule  annexed ;  and  we  also  give  to  you  full 
«  power  and  authority  to  administer  such  oath  to  such 
*<  clerk  or  clerks  in  manner  aforesdid.    Witness  our^ 

"self 
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**  self  at  Westminster^  the  day  of  1845. 

*•  in  the  year  of  our  reign.  n^^V^^/ 

"  Lanodale.*' 

(Endorsement.) 
"  By  order  of  Court." 

{Name  and  address  of  agent  and  solicitor  issuing  writ.) 

CIV.  The  oath  to  be  taken  by  a  commissioner  is  to  be  Form  of  Corn- 
set  forth  in  a  schedule  annexed  to  the  commission,  and  ^^^^ 
is  to  be  in  the  form  following ;  viz. 

**  You  shall,  according  to  the  best  of  your  skill  and 
^<  knowledge,  truly,  faithfully,  and  without  partiality  to 
*'  any  or  either  of  the  parties  in  this  cause,  take  the 
^  examinations  and  depositions  of  all  and  every  wit- 
« ness  and  witnesses,  produced  and  examined  by 
**  virtue  of  the  commission  hereunto  annexed,  upon 
<^  the  interrogatories  produced  and  left  with  you ; 
^  and  you  shall  not  publish,  disclose,  or  make  known 
**  to  any  person  or  persons  whatsoever,  except  to  the 
**  clerk  or  clerks  by  you  employed  and  sworn  to 
*^  secrecy  in  the  execution  of  this  commission,  the 
^  contents  of  all  or  any  of  the  depositions  of  the  wit- 
'^  nesses,  or  any  of  them,  to  be  taken  by  you  by  virtue 
^^  of  the  said  commission,  until  publication  shall  pass 
'^  pursuant  to  some  general  or  special  order  of  the 
**  High  Court  of  Chancery. 

«  So  help  you  God." 

And  the  said  oath  is  to  be  taken  by  the  commissioner  Before  whom 
who  is  to  act  in  the  execution  of  the  commission  previ-  ^^ 

ously  to  his  acting  therein,  before  any  master  in  ordinary. 
or  before  any  master  extraordinary  of  the  Court  who  is 
not  employed  or  concerned  in  the  cause,  and  such  mas- 
ter extraordinary  is  hereby  authorized  and  required  to 
adminbter  such  oath. 

h  3  CV.  The 


CVUl 
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1845.  CV.  The  oath  to  be  taken  by  the  derk  or  clerks 

^•^'V^*'     employed  in  taking,  writings  transcribing,  or  ingrossiog 

Form  of  Com-  the  deposition  or  depositions  of  witnesses  to  be  examined 

missionert  '^  ^  ^       ^  /.     i    • 

clerk's  oath,     by  virtue  of  a  commission  is  to  be  set  forth  m  a  schedule 

annexed  to  the  commission,  and  is  to  be  in  the  form 

following;  viz. 

*^  You  shall  truly  and  faithfully,  and  jBirithout  par- 
**  tiality  to  any  or  either  of  the  parties  in  this  cause, 
take  and  write  down,  transcribe  and  ingrpss,  the 
depositions  of  all  and  every  witness  and  witnesses 
^*  produced  before  and  examined  by  either  of  the 
<*  commissioners  named  in  the  commission  hereunto 
^  annexed,  as  far  forth  as  you  are  directed  and  em- 
^^  ployed  by  the  said  commissioner  to  take,  write  down, 
**  pr  ingross  the  said  depositions,  or  any  of  them ;  and 
<<  you  shall  not  publish,  disclose,  or  make  known  to 
^*  any  person  or  persons  whatsoever,  the  contents  of 
^^  alt  or  any  of  the  depositions  of  the  witnesses  or  any 
**  of  them  to  be  taken,  written  down,  transcribed,  or 
^^  ingrossed  by  you,  or  whereto  you  shall  have  re* 
<^  course,  or  be  any  ways  privy,  until  publication  shall 
^^  pass  pursuant  to  some  general  or  special  order  of 
"  the  High  Court  of  Chancery. 

«  So  help  you  God." 

And  the  said  oath  is  to  be  taken  before  the  acting  com- 
missioner, by  the  clerk  or.  clerks  employed  as  aforesaid, 
before  he  or  they  be  permitted  to  act  as  such  clerk  or 
clerks,  or  to  be  present  at  the  examination  of  witnesses 
tinder  the  commission  ;  and  the  commissioner  is  hereby 
authorized  and  required  to  administer  the  said  oath  to 
such  clerk  or  clerks  accordingly. 


Before  whom 
to  be  taken. 


Ten  days 
notice  to  be 
given  of  time 
and  place. 


CVL  The  commissioner  having  taken  such  oath  k^ 
at  the  instance  of  any  party  entitled  to  examine  wit* 
nesses,  to  sign  and  deliver  to  such  party  a  notice  in 

writing. 
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writiDg^  specifiying  tb«  time  and  place  wheu  and  where  1845. 
be  will  proceed  to  examine  witne9se69  and  such  notice  ^"^^V^^ 
is  to  be  duly  served  by  the  party  who  obtains  it  upon 
the  solicitors  of  all  the  other  partie3  entitled  to  examine 
witnesses  under  the  commission ;  and  in  case  any  such 
party  has  no  solicitor,  upon  such  party,  at  least  ten  clear 
days  before  the  day  therein  named  for  proceeding  to  ex- 
amine witnesses. 

CVII.  All  depositions  of  witnesses  are  to  be  taken  Depositions  to 
and  expressed  in  the  first  person  of  the  deponent.  finfpenon.  ^ 

CVIIL   If  the  examination  of  witnesses  cannot  be  Commissioner 
completed  in  one  day,  and  the  circumstances  of  the  case  ^g^^dlan. 
permit,  the  conmiissioner  is  to  proceed  de  die  in  diem, 
during  six  hoars  .of  each  day  between  the  hours  of  eight 
in  the  morning  and  six  in  the  afternoon,  until  the  wit- 
nesses for  all  parties  are  fully  examined ;  nevertheless, 
the  commissioner  may,  if  in  his  opinion  the  circumstances 
of  the  case  require  an  adjournment,  adjourn  the  pro-  Power  to  ad- 
ceedings,  from  time  to  time  and  from  place  to  place,  in  ^ 
such  manner  as  he  thinks  proper ;  but  he  is  in  all  cases 
to  enter  on  the  depositions  any  adjournment,  and,  where 
•  such  adjournment  is  from  place  to  place  or  otherwise 
than  de  die  in  diem,  the  cause  or  reason  of  such  adjourn-  Grounds  of 
ment,  and  he  is  also  to  enter  on  the  depositions  the  10*^26  stated! 
hours  of  the  day  on  which  he  commences  and  concludes 
the  examination  of  witnesses  on  each  day,  and  the  true 
cause  of  his  not  proceeding  for  the  full  time  of  six  hours 
on  each  day,  if  such  should  be  the  case. 

CIX.  When  the  examination  of  witnesses  is  com-  Examination, 

pleted,  the  commissioner  is  to  seal  up  the  depositions,  pieted^tobe 

and  is  to  transmit  the  same,  sealed  up  with  the  com-  transmitted  to 

mission,  to  the  record  and  writ  clerk's  office/  ^rjt  office. 

A  4  ex.  The 
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1845.  ex.  The  commissioner  is,   for  the  performance  of 

^"^"V*"^*^     his  duty  as  such  commissioner)  entitled  to  receive  the 

t^^cSSSSii!^"  following  sums  of  money ;  viz. 

doner.  For  every  day  in  which  he  is,  neces-    £  $•    d. 

sarily  and  without  any  default  of  his 
own,  detained  in  the  execution  of  the 
commission,  for  his  expenses  the  sum  of    2     2     0 

For  every  day  in  which  he  is  bon&Jide 
employed  in  the  examination  of  wit- 
nesses, the  further  sum  of        -  -     3     S     0 

For  every  mile  that  he  travels  directly 
from  his  place  of  residence  to  the  place 
where  he  opens  the  commission,  and 
from  place  to  place  where  the  commis- 
sion is  adjourned,  and  from  the  place 
where  he  last  acts  in  the  execution  of 
the  commission  to  his  place  of  residence, 
the  sum  of-  -  -  -016 

Publication. 

Publication  to  CXI.  Publication  is  to  pass,  without  rule  or  order,  on 
pass  without       ,  .      .         ^  t        /.        1      /•!.         n   % 

rule  or  order,    the  expiration  of  two  months  after  the  filing  of  the  re- 
plication, unless  such  time  expires  in  the  long  vacation  . 
or  is  enlarged  by  order. 

When  publi-  CXII.  If  the  two  months  after  the  filing  of  the  re- 
pass in  ordi-  plication  expire  in  the  long  vacation,  publication  is  to 
nary  cases.        pjjgg  q^  the  second  day  of  the  ensuing  Michaelmas  term, 

unless  the  time  is  enlarged  by  order. 

When,  where  CXIII.  If  the  time  is  enlarged  by  order,  publication 
larged.  ts  to  pass,  without  rule  or  order,  on  the  expiration  of  the 

enlarged  time,  unless  the  enlarged  time  expires  in  the 
long  vacation,  in  which  case  publication  is  to  pass,  with- 
out rule  or  order,  on  the  second  day  of  the  ensuing 

Michaelmas 
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V 

Midiodmas  term,  unless  the  time  is  further  enlarged  by        1845. 
ordisr.  ^'^"V^^ 

Dismissal. 

CXIV*  Any  Defendant  may,  upon  notice,  move  the  In  what  cases 
Court,  that  the  bill  may  be  dismissed  with  costs  for  may  move  to 

want  of  prosecution,  and  the  Court  may  order  accord-  dismiss  for 

I  want  of  pro- 

'"Kvj  secution. 

1.  If  the  Plaintiff,  having  obtained  no  order  to  en- 

large the  time,  does  not  obtain  and  serve  an 
order  for  leave  to  amend  the  bill,  or  does  not 
file  the  replication,  or  set  down  the  cause  to  be 
heard  on  bill  and  answer,  within  four  weeks 
after  the  answer,  or  the  last  of  the  answers,  is 
found  or  deemed  to  be  sufficient,  or  after  the 
filing  of  a  traversing  note ;  or 

2.  If  the  Plaintiff,*  having  undertaken  to  reply  to  a 

plea  to  the  whole  bill,  does  not  file  his  replica- 
tion  within  four  weeks  after  the  date  of  his  un- 
dertaking; or 

S*  If  the  Plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  amend  the  bill  within 
fourteen  days  after  the  date  of  the  order  for 
leave  to  amend ;  or 

4*  If  the  Plaintiff,  having  obtained  no  order  to  en- 
large the  time,  does  not  set  down  the  cause  to 
be  heard,  and  obtain  and  serve  a  subpoena  to  hear 
judgment  within  four  weeks  after  publication  has 
passed* 

CXV.  Where  the  Plaintiff  has,  after  answer,  amended  In  what  cases, 
his  bill  without  requiring  an  answer  to  the  amendments,  tiff  has  amend. 
any  Defendant  may,  upon  notice,  move  to  dismiss  the  «d  bill  without 
bill  with  costs  for  want  of  prosecution,  if  the  Plaintiff,  answer, 
having  obtained  no  order  to  enlarge  the  time,  does  not 

file 
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1845.       file  the  replicatioo,  or  set  down  the  cause  to  be  heard 
^■^^V^*^    on  bill  and  answer^  within  the  times  following ;  v^i* 

1.  Within  fourteen  d^ys  after  service  of  notice  of  the 

amendment  of  the  bill,  in  cases  where  the  De- 
fendant does  not  desire  to  answer  the  amend- 
ments* 

2.  Within  fourteen  days  after  the  Master's  i^efusal  to 

allow  further  time,  in  cases  where  the  Defendanl, 
desiring  to  answer,  has  not  put  in  his  answer 
within  eight  days  after  the  service  of  notice  of 
the  amendment  of  the  bill,  and  the  Master  has 
refused  to  allow  further  time. 

3.  Within  fourteen  days  after  the  filing  of  the  answer, 

in  cases  where  the  Defendant  has  put  in  an 
answer  to  the  amendment,  unless  the  Plaintiff 
has,  within  such  fourteen  days,  obtained  from  the 
Court  a  special  order  for  leave  to  re-amend  the 
bUI.      . 

Plwntiffneg-  CXVL  If,  after  publication  passed,  the  .Plaintiff  neg- 
c^use^owiT  '^^^^  ^  ^^  down  the  cause  to  be  heard,  any  Defendant, 
for  four  weeks  ^fter  .the  expiration  of  four  weeks,  may  set  the  same 
tion  has  down  at  his  own  request,  instead  of  proceeding  to  dis- 

passed,  De-      mjgg  i\j^  j^m  f^^  ^^jj^  Qf  prosecution,  and  may  obtain  a 

fendant  may  "^  ^ 

set  it  down,     subpoena  to  hear  judgment,  and  serve  the  same  on  the 

Plaintiff. 

Dismissal  of  ,  CXVII.  If  the  Plaintiff,  after  the  cause  is  set  down 
tfff's^^aDpnca-  ^"  ^^  heard,  causes  the  bill  to  be  dismissed  on  his  own 
tion  or  other-  application,  or  if  the  cause  is  called  on  to  be  heard  in 
cause  sc?  Court  and  the  Plaintiff  makes  default,  and  by  reason 
down  equiva-  thereof,  the  bill  is  dismissed,  then  and  in  such  case,  such 
missal  on  dismissal  is,  unless  the  Court  otherwise  orders,  to  be 
merits.  equivalent  to  a  dismbsal  on  the  merits,  and  may  be 

pleaded  in  bar  to  another  suit  for  the  same  matter. 

CXVIII. 
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CXVIIL  A  Defendant  is  not  to  be  at  liberty  to  move        1845. 
to  dismiss  a  bill  for  want  of  prosecution,  until  after  the     ^*^*V^ 
expiration  of  the  time  within  which  a  Plaintiff  may  ob- 
tain an  order  to  amend  such  bill. 

Conditional  Order. 

CXIX.  In  all  cases  where  any  person  or  party,  having  EiSect  of  non- 

obtiuned  from  the  Court  or  from  a  Master  any  order  c<;M|f°ce 

■^  with  the  con- 

npon  condition,  does  not  perform  or  comply  with  snch  ditiopsof  a 
condition,  be  is  to  be  considered  to  have  waived  or  order!* 
abandoned  such  order  so  far  as  the  same  is  beneficial  to 
himself  and  any  other  party  or  person  interested  in  the 
matter  may,  on  breach  or  non-performance  of  the  con* 
dition,  take  either  such  proceedings  as  the  order  may 
in  such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  such  order  had  been  made,  unless  the 
Court  orders  to  the  contrary. 

Costs^ 
CXX.  Where  costs  are  to  be  taxed  as  between  party  What  ex- 
and  party,  the  taxing  Master  may  allow  to  the  party  Celnduded^n 

entitled  to  receive  such  costs  all  such  just  and  reasonable  ^®*^*  between 

party  and 

expenses  as  appear  to  have  been  properly  incurred  in       party. 

The  service  and  execution  of  writs,  and  the  ser- 
vice  of  orders,  notices,  petitions,  and  warrants, 

Advising  with  counsel  on  the  pleadings,  evidence 
and  other  proceedings  in  the  cause. 

Procuring  counsel  to  settle  apd  sign  pleadings, 
and  such  petitions  as  may  appear  to  have  been 
proper  to  be  settled  by  counsel, 

Procuring  consultations  of  counsel. 

Procuring  the  attendance  of  counsel  in  the  Mas- 
ter's offices  upon  questions  relating  to  plead- 
ings or  title, 

Procuring  evidence  by  deposition  or  affidavit, 
and  the  attendance  of  witnesses, 

and 
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and 
Supplying  counsel  with  copies  of  or  extracts 
from  necessary  documents. 

But  in  allowing  such  costs,  the  taxing  Master  is  not 
to  allow  to  such  party  any  costs  which  do  not  appear  to 
have  been  necessary  or  proper  for  the  attainment  of 
justice,  or  for  defending  his  rights,  or  which  appear  to 
have  been  incurred  through  over  caution,  negligence, 
or  mistake,  or  merely  at  the  desire  of  the  party. 

S»roc  co&ts  to  CXXI.  The  costs  of  such  copies  of  pleadings  and 
town  aTin  "*  proceedings  as  have  heretofore  been  allowed  in  the  tax- 
country  ation  of  costs  between  party  and  party  in  country  causes, 

are,  hereafter,  to  be  allowed  in  the  taxation  of  costs  be* 

tween  party  and  party  in  town  causes. 

Check  upon  CXXII.  If  upon  the  hearing  of  any  cause,  petition, 

pleadingslftc.    ^^  motion,  the  Court  is  of  opinion  that  any  pleading, 

petition,  or  affidavit  which  has  not  been  referred  for 
impertinence,  or  any  part  of  any  such  pleading,  petition, 
or  affidavit,  is  improper  or  of  unnecessary  length,  the 
Court  may  either  declare  such  pleading,  petition,  or 
affidavit,  or  any  part  thereof,  to  be  improper  or  of  un- 
necessary length,  or  may  direct  the  taxing  Master  to 
look  into  such  pleading,  petition,  or  affidavit,  and  dis- 
tinguish what  parts  or  part  thereof  are  or  is  improper 
or  of  unnecessary  length,  and  may  direct  the  taxing 
Master  to  ascertain  the  costs  occasioned  to  any  party  by 
such  parts  or  part  thereof  as,  in  the  one  case,  may  have 
been  declared  to  be,  and  in  the  other  case  may  have 
hten  distinguished  as  being,  improper,  or  of  unnecessary 
length,  and  may  make  such  order  as  is  just  for  the  pay- 
ment, set-off,  or  other  allowance  of  such  costs. 

Upon  interlo-        CXXIII.  Upon  interlocutory  applications,  where  the 
cations  Court    Court  deems  it  proper  to  award  costs  to  either  party, 

the 
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the  Court  may,  by  the  order,  direct  payment  of  a  sum  in        1845. 

irross  in  lieu  of  taxed  costs,  and  direct  by  and  to  whom     ^^^Y^ 
°  ,  ,  -^  may  direct 

such  sum  in  gross  is  to  be  paid*  payment  of  a 

gross  sum  in 
lieu  of  taxed 

CXXIV.  In  cases  where  a  bill  or  petition  is  dismissed  costs. 

with  costs,  or  a  motion  is  refused  with  costs,  or  any  Under  a  de- 
'  »  •'    crec  or  order 

costs  are  by  any  general  or  special  order  ordered  or  entitling  a 
decreed  to  be  paid,  the  taxing  Master  may  tax  such  [hrXlMter^*' 
costs  without  any  order  referring  the  same  for  taxation,  may  tax  them 
unless  the  Court,  upon  the  application  of  the  party  al-  press orderof 
leging  himself  to  be  aggrieved,  prohibits  the  taxation  of  reference. 
such  costs ;  and  the  costs  to  be  certified  by  the  taxing 
Master  are  to  be  recovered  by  subpcena*] 

CXXV.  The  costs  of  a  bill  of  discovery  filed  by  any  Costs  of  bill 
Defendant  to  a  bill  for  relief  are  to  be  costs  in  the  fif/j*b'''S2^ 

original  cause,  unless  the  Court  otherwise  orders.  '   fendant  to  be 

costs  in  the 

-„_     .  original  cause* 

Affidavtis. 

CXXVI.  All  affidavits  are  to  be  taken  and  expressed  Affidavits  to 
in  the  first  person  of  the  deponent.  person.  ^   " 

CXXVIL  All  copies  of  affidavits  are  to  be  ready  for  Affidavits  to 
delivery  within  forty-eight  hours  after  the  same  are  be-  ^^^h?n7orty- 
Spoke*  eight  hours. 

CXXVIII.  Any  solicitor,  party,  or  person  filing  an  No  costs  of 
affidavit  not  taken  and  expressed  in  the  first  person  of  ^nowed 


un- 


the  deponent  is  not  to  be  allowed  the  costs  of  preparing  jess  expressed 
and  filmg  such  affidavit  m  any  taxation  ot  costs.  person. 


ex  VI 
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1845. 


Subpoena  to 
appear,  or  to 
appear  and 
answer, 
against  De»    - 
fendant  within 
jmitMlicdofi. 


Memorandum 
at  foot. 


FORMS  OF  SUBPOENA. 

1.— To  appear  and  answer,  or  to  appear  only,  when  the  writ  is  to  be 
served  on  a  Defendant  [or  Defendants]  within  the  jurisdiction. 

rictoria,  by  the  Grace  of  God  of  the  Umted  Kingdom'  of  Great 
JBritam  and  Ireland  Queen,  Defender  of  the  Faith. 

To  '  greeting. 

We  command  you  [and  every  of  you,  where  more  than  one  De* 
fettdarU\t  that  within  eight  days  after  the  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  laying  ail  other  matters  and 
excuses  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 
our  High  Court  of  Chancery  to  a  bill,  [or,  as  the  case  may  be,  an  in- 
formation, or  amended  bill,  or  information,  bill  of  revivor,  bill  of 
revivor  and  supplement,  or  supplemental  bill,]  filed  against  you  by 

[and  others,  or  another],  and  that  you  do  answer 
concerning  such  things  as  shall  then  and  there  be  alleged  against 
youy  and  observe  what  our  said  Court  shall  direct  in  this  behalf, 
i^n  pain  of  an  attachment  issuing  against  your  person,  and  such 
other  process  of  contempt  as  our  said  Court  shall  award. 

Witness  ourself  at  Westmimster  the  day  of 

in  the  year  of  our  rdgn. 

Dbvok. 

[The  JoUounng  Memorandum  to  be  placed  at  thejoot.] 
Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office  in  Chancery  Lane,  London ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  you  will  be  subject  to  an 
attachment  against  your  person,  and  such  other  process  as 
the  Court  shall  award,  and  to  such  order  or  decree  being 
made  against  you  as  the  Court  shall  think  just,  upon  the. 
Pluntiff's  own  showing. 


Subpoena  to       2. — To  appear  and  answer  when  the  writ  is,  by  leave  of  the  Court, 


appear  and 
answer, 
against  De- 
fendant out  of 
jurisdiction. 


to  be  served  on  a  Defendant  [or  Defendants]  out  of  the  juris- 
diction. 

Victoria,  &c. 

To,  &c. 
We  conunand  you  [and  every  of  you,  where  more  than  one  2V- 
/endanf],  that  within  [insert  the  time  directed  by  the  order  gimng  leave 

to 
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to  gefve  the  writ  tnU  fjf  the  jtaitdMion]  after  the  service  of  this  ^vnt         1845. 
on  you,  ezdusiTe  of  the  day  of  such  service,  laying  all  other  matters      s^^^^k^ 
and  excuses  aside,  you  do  cause  an  appearance  to  be  entered  for 
you  in  our  High  Court  of  Chancery  to  a  bill  {pr^  a*  the  cate  may  be^ 
4rc.]  filed  against  you  by  [and  others,  or  another] 

and  that  within  [kuert  the  time  directed  by  t/te  same  order]  you  do 
put  in  your  answer  to  the  same  bill  [or,  as  the  case  may  be,  ^c],  and 
that  you  do  answer  concerning  such  things  as  shall  then  and  there 
be  alleged  against  you»  and  observe  what  our  said  Court  shall  direct 
in  this  behalf  upon  pain  of  such  process  as  our  said  Court  shall 
award. 
Witness,  &c. 

Devon. 

\ThefQUomng  Memorandum  to  be  placed  at  thefiot,] 
Appearances  are  to  he  entered  at  the  record  and  writ  cleric's   Memorandum 
office  in  Chancery  Lane,  London  ;  and  if  you  do  not  cause  ^^  "'^'* 
your  appearanee  to  be  entered  withfai  the  time  limited  by  the 
above  writ,  the  Plaintiff*  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  if  you  do  not  plead,  an* 
swer,  or  demur  to  the  bill,  &c.  within  the  time  limited  by  the 
above  writ,  you  will  be  subject  to  such  process  as  the  Court 
shall  award,  and  to  such  order  or  decree  being  made  against 
you  as  the  Court  shall  think  just,  upon  the  Plaintiff^s  own 
showing. 


3.— Subpoena  to  appear,  when  the  writ  is,  by  leave  of  the  Court,  to  Subpoena  to  9 

be  served  on  a  Defendant  [or  Defendants]  out  of  the  juris-  appear,  against 

,.^^.  Defendant 

diction.  ^..^  ^p . ,_. 

out  oi  juris- 

fictoria,  &c,  diction. 

To,  &c. 

We  command  you  [and  every  of  you,  where  more  than  one  De* 
fendan{\,  that  within  insert  the  time  directed  by  the  order  ghmg  leave 
to  serve  the  writ  out  of  the  juriscUction]  afler  the  service  of  this  writ  on 
you,  exclusive  of  the  day  of  such  service,  laying  all  other  matters  and 
excuses  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 
jour  High  Court  of  Chancery  to  a  bill  [or,  as  the  case  maybe,  ^c] 
filed  against  you  by  [and  others,  or  another] ;  and  that 

you  do  answer  concerning  such  things  as  shall  then  and  there  be 
alleged  against  you,  and  observe  what  our  said  Court  shall  direct  in 

this 
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this  behalf,  upon  pain  of  such  process  as  our  said  Court  shall 
award. 
Witness,  &c. 

Dbyon. 

[TkefoUowmg  Memorandum  to  he  placed  at  thefiot,] 

Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office,  in  Chancery  Lane,  London  ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  yon  at  your  expense,  and  you  will  be  subject  to  such 
process  as  the  Court  shall  award,  and  to  such  order  or  de- 
cree being  made  against  you,  as  the  Court  shall  think  just 
upon  the  Plaintiff's  own  showing. 


4.  —  Subpoena  to  hear  Judgment. 
Victoria,  ftc.  ^ 

To  greeting. 

We  command  you  [and  every  of  you]  that  you  appear  before  our 
Lord  High  Chancellor  [or  before  his  Lordship  or  Honour  the  Mas- 
ter of  the  Rolls,  as  the  cause  may  be  set  doum]  on  the  day  of 

next,  or  whenever  thereafter  a  certain  cause  now 
depending  in  our  High  Court  of  Chancery  wherein  A.  B.  [and  others, 
or  another,  are  or]  is  Plaintiff  [or  PIainti£&],  and  C.  D.  [and  others, 
or  another,  are  or'\  is  Defendant  [or  Defendants],  shall  come  on  for 
hearing,  then  and  there  to  receive  and  abide  by  such  judgment  and 
decree  as  shall  then  or  thereafter  be  made  and  pronounced,  upon 
pain  of  judgment  being  pronounced  against  you  by  default. 

Witness,  ftc. 

Devon. 


5.— Subpoena  for  Costs. 
Victoria,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that  you  pay  or  cause  to  be 

paid,  immediately  after  the  service  of  this  writ,  to  or  the 

bearer  of  these  presents,  £  costs  [in  a  cause  wherein 

A.  B,  [and  others,  or  another,  are  or]  is  Plaintiff  [or  Plaintifis],  and 

C.  D. 
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C  O.  [and  others,  or  another,  are  or]  is  Defendant  {or  Defendant!,         1 845. 
or  in  the  matter  of  as  the  cam  may  he^  by  our  Court 

of  Chancery  acQudged  to  be  paid  by  you  the  Baid  under 

pain  of  an  attachment  issuing  against  your  person,  and  such  process 
for  contempt  as  the  Court  shall  award  in  defeuU  of  such  payment. 
Witness,  &€. 

Dbfow. 


6. — Subpoena  to  testify  vivft  voce  in  Court,  or  to  testify  before 

the  Master. 

Ftctfofia,  &C. 

To  greeting.  Subpoena  ad 

We  commaad  you  [and  erery  of  you]  that,  laying  aH  other  mat-  ^^^ 
ters  aride,  and  notwithstanding  any  excuse,  you  personally  be  and 
appear  before  our  Lord  £Ggh  Chancellor  [or  before  his  Lordship  or 
Honour  the  Master  of  the  Rolls,  or  before  Mr.  one 

of  the  Masters  of  our  High  Court  of  Chancery,  or  before  E,  F,  or 
G,  H^  Commissioners  named  in  a  Commission  issued  to  them  for 
that  purpose],  at  such  time  and  place  as  the  bearer  thereof  shall  by 
notice  in  writing  appoint,  to  testify  the  truth  according  to  your  ' 

knowledge  in  a  certain  suit  now  depending  in  our  I£^  Court  of 
Chancery,  wherein  A,  B,  [and  others,  or  another,  are  or]  is  Plaintiff 
[or  Plaintifi],  and  C.  D,  [and  others  or  another,  are  or]  is  Defendant 
[or  Defendants],  on  the  part  of  the  [m  case  of 

iwbpcma  dueet  tecum,  add,  and  that  you  then  and  there  bring  with 
you  and  produce.  Sec]    And  hereof  feil  not  at  your  peril. 
Witness,  &c. 

Devon. 


test,  and  duces 
tecum. 


7.  —  Subpsena  ad  test  and  Subpoena  duces  tecum. 

FidonOjAc. 
To  greeting.  Subpoena  ad 

We  command  you  [and  every  of  you]  that,  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  personally  be  and  appear 
before  Mr.  one  of  the  examiners  of  witnesses  in  our 

Bifjn  Court  of  Chancery,  at  his  office  in  EoUt  Yard^  Chancery  Lane^ 
London,  at  such  times  as  the  bearer  hereof  shall  by  notice  in  writing 
appoint,  [or  before  E,  F.  or  G,  H.  Commissioners  appointed  for  the 

Vol.  L  i  examination 
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1 845.  CTMninntion  of  witnesses  Id  our  Chaocery,  at  such  times  and  places 
as  the  bearer  hereof  shall  by  notice  in  writing  appoint,]  to  testify 
the  truth  according  to  your  knowledge  in  a  certain  cause  depending 
in  our  said  Court  of  Chancery,  wherein  A,  B,  [and  others,  or  another, 
are  or]  is  Plaintiff  [or  Plamtiffs],  and  C.  D.  [and  others,  or  another, 
are  or]  is  Defendant  [or  Defendants],  on  the  part  of  the 
[in  case  oftubpcena  duces  tecum,  add,  and  that  you  then  and  there 
bring  with  yoa  and  produce,  &c.]  And  hereof  fail  not  at  your  peril. 
Witness,  &c. 

Deyon. 

Ltndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shad'well,  V.  C.  E« 
James  Wigbam,  V.  C. 
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ORDERS  IN  LUNACY. 

1st  December^  1845. 

I,  John  Singleton  Baron  Lyndhurst,  Lord  8  &  9  jTc/. 
High  Chancellor  of  Great  Britain,  by  virtue  of  ^' 
an  act  of  parliament  passed  in  the  ninth  year  of 
the  reign  of  Her  present  Majesty,  intituled 
"An  Act  for  the  Regulation  of  the  Care 
and  Treatment  of  Lunatics,"  and  for  the  pur- 
pose of  making  immediate  provision  for  car- 
rying  the  same  into  effect,  hereby  order  and 
direct  in  manner  following ;  that  is  to  say :  — 

I. 

That  every  Report,  made  by  either  of  the  Masters  Reports  of 

T  ..II  r  •  Masters  in 

m  Lunacy  as  to  the  lunacy  of  any  person,  m  pursuance  Lunacy  as  to 

of  any  direction  given  b\'  the  Lord  Chancellor  under  certificated 

,  1  .  Lunatics  to  be 

the  provisions  of  the  above-mentioned  Act  of  parlia-  filed  and  con- 

ment  (at),  be^  within  one  calendar  month  from  the  date  fi™*®^- 

thereof  filed  by  the  clerk  of  the  said  Masters  in  Lunacy 

with  the  secretary  of  lunatics,  and  be  submitted  to  the 

Lord  Chancellor  for  confirmation* 

II. 
That  when    any  such    Report   finding  the  person  Whereupon 
tberem  named  to  be  a  lunatic  shall  have  been  so  con-  without  spe- 

firmed,  either  of  the  said  Masters  do,  from  time  to  time  ^^  order,  to 

enquire  as  to : 

and  without  any  special  Order  in  the  matter,  enquire 
and  report,  who  is  or  are  the  heir  or  heirs-at-law  and  the  heir, 
next  of  kin  of  the  lunatic,  and  the  person  or  persons 
who  would  be  entitled  to  his  estate  or  to  shares  thereof, 

(a)  See  8  &  9  VicU  c.  100.  t.  95. 

Vol.  I.  k  under 
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0«  tlMMlUC> 


Receiver, 


£>rtuiie^ 


and  mainte- 
nince;  past 
and  future. 


Evidence 
may  be  taken 
on  such  en- 
quiries with- 
out waiting 
for  confirma- 
tion of  Report. 


iMiJi^  the  statutes  for  the  distribution  of  intestates' 
^«liifii»s»  in  case  he  were,  at  the  date  of  such  enquiry, 
cktid  intestate,  to  whom  due  notice  of  attending  the 
Master  in  Lunacy  is  to  be  given ;  and  also  enquire  and 
report,  what  is  the  situation  of  the  lunatic  —  and  the 
nature  of  the  lunacy,  —  and  who  is  the  most  fit  and 
proper  person  to  be  appointed  the  guardian  of  such 
lunatic,  —  and  who  is  the  most  fit  and  proper  person 
to  be  appointed  receiver  of  the  estate  of  such  lu- 
natic,—  and  of  what  the  fortune  of  the  lunatic  con- 
sists, —  and  what  is  the  amount  of  income  arising 
therefrom, — and  in  what  manner,  and  at  what  expense, 
and  by  whom,  and  where,  the  lunatic  has  been  main- 
tained, —  and  whether  any  thing  and  what  is  due,  and 
to  whom,  iR  respect  of  such  past  maintenance,  and  to 
whom,  and  out  of  what  fund  arising  from  income  the 
same  ought  to  be  paid,  and  what  is  fit  and  proper  to  be 
allowed  for  the  maintenance  and  support  of  the  lunatic 
for  the  time  past  and  to  come,  regard  being  had  to  the 
circumstances  and  estate  of  the  lunatic,  and  from  what 
time  such  allowance  should  commence :  Provided  al- 
ways, that  either  of  the  said  Masters  may,  after  such 
direction  given  by  the  Lord  Chancellor  and  before  the 
confirmation  of  such  Report  as  aforesaid,  if  it  shall  to 
such  Master  seem  expedient,  commence  and  take  evi- 
dence as  to  all  or  any  of  the  aforesaid  enquiries. 


management 
of  person  and 
estate. 


in. 

Enquiry  as  to        That  either  of  the  said  Masters  in  Lunacy  be  at 
uie^protec-       liberty,  after  the  confirmation  of  such  Report  under  the 

said  Act  as  aforesaid,  to  receive  any  proposal  or  conduct 
any  enquiry,  as  to  the  protection,  care,  and  manage- 
ment of  the  person  or  estate  of  the  person  in  such  Re- 
port found  to  be  a  lunatic,  and  may  report  thereon  as  to 
such  Master  shall  seem  fit ;  but  every  such  Report  shall 
be  submitted  for  confirmation,  as  is  done  with  respect 
to  Reports  when  made  on  special  reference. 

IV.  That 
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IV.  1 845. 

That  every  receiver  to  be  appointed  under  the  pro-  Beceiver  to 

visions  of  the  said  Act  or  his  leiral  personal  represent-  P^f  accounts 

u       J        r  •         .       •  Without  spe- 

atives,  as  the  case  may  be,   do,    from    time   to  time,  cial  Order. 

without  any  special  Order  in  the  lunacy  for  that  pur- 
pose, attend  before  one  of  the  Masters  in  Lunacy,  and 
have  an  account  of  his  or  their  receipts  and  payments 
for  and  on  account  of  the  lunatic  and  his  estate  taken 
and  passed,  and  that,  in  taking  and  passing  such  ac- 
counts, the  Master  in  Lunacy  make  unto  the  Receiver 
or  his  legal  personal  representatives,  as  the  case  may 
be,  alL  just  allowances,  including  an  allowance  of  his 
and  their  reasonable  and  proper  costs,  charges,  and 
expenses,  and  those  of  the  next  of  kin  of  the  lunatic,  of 
passing  such  accounts.  And  that  the  General  Orders,  The  General 
rules  and  regulations,  for  the  time  being,  in  force  with  Lunacy  as  to 

respect  to  the  accounts  of  committees  and  receivers  of  accounting  to 

,  ....  be  in  force  as 

the  estates  of  lunatics  found  such  by  inquisition  and  far  as  appli- 

the  balances  thereon,  shall,  so  far  as  the  same  may  be  ^°^^* 

applicable,  be  in  force  with  respect  to  the  accounts  of 

receivers  of  the  estates  of  lunatics  under  certificate,  and 

the  balances  thereon. 


V. 

That  either  of  the  Masters  in  Lunacy  may,  from   Master  to 

time  to  time,  determine,  whether  all  or  how  many  and  ^{jq^  parties 

which  of  the  next  of  kin,  or  of  the  heirs  of  any  such  '^  attend  him 
,         .  r  .  1      1    II  I  I    .  at  the  expense 

lunatic  as  aioresaid,  shall,   unless  at  their  own  costs,  of  the  estate. 

attend  before  the  Masters  in  Lunacy  on  any  proceed- 
ings in  the  lunacy ;  and  that  no  other  of  such  parties 
shall  be  allowed  costs  out  of  the  estate,  unless  by  Special 
Order  for  that  purpose. 

VL 
That  either  of  the  Masters  in  Lunacy  be  at  liberty,    Separate  Re- 
from  time  to  time,  and  at  the  request  of  any  party  or  ^jg  ^^ 

k  2  otherwise  special  cir- 


\ 
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1845.        otherwise,  to  make  separate  Reports  or  a  separate  Re- 

^^^^*^      port,  and  to  state  any  circumstances  as  to  the  subject- 
cumstances  #.  i     -r*  . 

stated.  matter  of  the  Report  specially,  as  he  shall  think  fit. 

VII. 
Pirotection,  That  the  protection,  care,  and  management  oF  the 

tinuesix  *  person  and  estate  of  every  such  lunatic  as  aforesaid, 
months  after  shall  contmue  for  six  months,  after  such  person  shall 
lunatic,  UD-  cease  to  be  detained  as  a  lunatic  upon  an  Order  and 
^Hered^*^**^  Certificates  or  Order  and  Certificate,  as  the  case  may 

be,  unless  the  Lord  Chancellor  shall,  in  any  case,  by 
Order  in  the  particular  matter,  otherwise  direct.^ 

VIII. 

Fees;  That  until  further  Order,  the  clerks  to  the  Masters 

in  Lunacy  and  the  secretary  of  lunatics,  take  and  re- 
ceive, for  the  business  done  under  the  said  Act,  the  like 
fees  to  those  for  the  time  being  received  and  taken  by 
them,  respectively,  for  the  like  business,  under  or  by 
virtue  of  the  Act  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  her  present  Majesty  (a),  intituled  *^  An  Act 
to  alter  and  amend  the  Practice  and  Course  of  Pro- 
ceeding under  Commissions  in  the  nature  of  Writs  de 

to  be  paid         Lunatico  Inquirendo ;^  and  that  all  fees  so  taken  and 

into  Court  to    received  be,  once  in  every  month,  paid  into  the  Bank 

account  of  li-iA  ^ 

suitors'  fund,    of  England  to  the  credit  of  the  Accountant-General  of 

*    the  Court  of  Chancery  to  the  account  entitled,  ^'  The 

Suitors'  Fee  Fund  Account,"  together  with,  and  as  part 

of  the  fees  payable  under  the  said  last-mentioned  Act, 

and  be  applied  as  part  of  such  last-mentioned  fees. 

LYNDHURST,  C. 
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ORDER  OF  COURT  (a).  ^ 

Slst  January f  18^6. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lano- 
DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able  Sir  Lancelot   Shadwell,   Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James    Lewis   Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  Her  pre- 
sent Majesty,  intituled,  "An  act  for  facili-  ^^^^' 
tating  the  administration   of  Justice  in  the 
Court  of  Chancery,'*  and  of  an  act  passed  in 
the  fifth  year  of  the  reign  of  Her  present 
Majesty,    intituled,    "  An  act   to  amend  an  *  ^  ^  '^^^ 
act  of  the  fourth  year  of  the  reign  of  her  pre- 
sent Majesty,  intituled,  *  An  act  for  facih'- 
tating  the   administration  of  Justice  in  the 
Court  of  Chancery,'  '*  and  in  pursuance  and    ' 
execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct :  — 

That  in  every  case,  in  which  a  party  shall  have  been  Where  party 
brought  up  to  this  Court  by  virtue  of  any  writ  o(  habeas  ^^i^^^ 
duly  issued  from  the  office  of  the  Clerks  of  Records  and  corpia,  and 

*  S  Writs 
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1846. 


matter  not 
disposed  of, 
a  new  writ 
may  ftsue 
without  fee. 


Writs  of  the  High  Court  of  Chancery,  and,  by  reason 
of  the  pressure  of  other  business  or  from  any  other 
cause,  the  hearing  of  the  cause  or  matter  in  which  such 
party  is  concerned  shall  have  been  postponed  to  a 
future  day,  a  new  writ  of  habeas  may  be  issued  for 
such  iiiture  day,  if  the  Court  shall  so  direct,  without 
payment  of  any  fee. 


Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.CK 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.C. 
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1846. 


ORDER  OF  COURT. 

4th  March  1846. 

Whereas  by  an  Act  of  parliament  made  and  passed  in 

the  session  of  parliament  held  in  the  eighth  and  ninth 

years  of  the  reign  of  her  present  Majesty,  intituled,  "  An  8  &  9  VicL 

Act  to  alter  and  amend  an  Act  passed  in  the  third  and  £:^^'        .  ^ 

^  Drainage  Act. 

fourth  Year  of  the   Reign  of  Her  present    Majesty 

Queen  Victorioy  intituled  *  An  Act  to  enable  the  owners 

of  settled  estates  to  defray  the  expenses  of  draining  the 

same  by  way  of  mortgage/  "  it  was  amongst  other  things 

enacted,  That,  for  simplifying  the  proceedings  under 

the  said  act,  and  rendering  the  same  inexpensive,  it 

should  be  lawful  for  the  Lord  High  Chancellor,  with 

the  assistance  of  the  Master  of  the  Rolls,  from  time  to 

time  to  make  such  orders  and  provisions  as  he  might 

think  proper  for  the  facilitating  the  mode  of  application 

to  the  Court,  and  of  the  proceedings  before  the  Master 

or  otherwise:  And  whereas  the  Right  Honourable  Jb^n 

Singleton  Lord  Lyndhurst^   Lord  High   Chancellor  of 

Great  Britain^  has,  with   the  assistance  of  the  Right 

Honourable  Henry  Lord  Langdale^  Master  of  the  Rolls, 

and  for  the  purposes  in  the  said  Act  mentioned,  thought 

proper  to  make  the  following  orders  and  provisions : 

Now,  therefore,  it  is  ordered  by  his  Lordship  the  Lord   order  regu- 

Hiffh  Chancellor,  with  the  assistance  of  his  Lordship  ^*^*."g  W^' 
^  '  *^    cations  therc- 

the  Master  of  the  Rolls,  that  all  applications  made  to  under, 
this  Court  pursuant  to  the  said  Act,  and  all  proceed- 
ings to  be  had  thereunder,  shall  be  made  and  conducted 
in  the  manner  directed  by  the  several  orders  and  pro- 
visions hereinafter  set  forth ;  viz. 

I.   Any 
k  4 
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1846.  I. 

"  Person  en-  ^^Y  Person  entitled  to  land  within  the  meaning  of 
titled  to  land"  the  said  Act,  may  present  to  the  Lord  Chancellor,  or  to 
peuti^to        the  Master  of  the  Rolls,  a  petition  in  the  form  herein- 

Lord  Chan-  ^fter  set  forth,  with  such  variations  as  the  nature  and 

cellor  or  . 

Master  of  the  Circumstances  of  the  case  may  require. 

Rolls. 

Form  of  Pe-  p^rm  of  Petition. 

In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  66.)j  &c 

To  the  Right  Honourable  the  Lord  Chancellor,  or  the 
Right  Honourable  the  Master  of  the  Rolls. 

The  humble  petition  of  A.  B. 
Sheweth, 

That  the  lands  hereinafter  mentioned,  viz.  \Sfc.  S^c. 
^.']  are  now  vested  in  your  Petitioner  as  tenant  for  life 
lor  otherwise  in  some  other  character  described  in  the 
act^  and  that  your  Petitioner  claims  to  be  entitled  to 
make  permanent  improvements  in  the  said  lands,  by 
such  means  as  are  in  the  said  Act  mentioned,  and  to 
cause  the  expense  of  making  the  same  to  be  made  a 
charge  on  the  inheritance  of  the  said  lands  under  the 
provisions  of  the  said  Act. 

That  the  said  lands  are  in  the  actual  occupation  of 
C.  Z>.,  who  hath  consented  in  writing  to  this  appli- 
cation. 

Your  Petitioner  therefore  prays.  That  your  Pe- 
titioner may  be  at  liberty  to  make  permanent 
improvements  in  the  said  lands,  by  the  means 
in  the  said  Act  mentioned,  or  some  of  such 
means,  and  to  cause  the  expense  of  making 
such  improvements  to  be  made  a  charge  on  the 

inheritance 
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inheritance  of  the  said  lands  under  the  provi-        Id46. 
sions  of  the  said  Act,  or  that  your  Lordship  will     ^^"^V^^ 
make  such  other  Order  in  the  premises  as  to 
your  Lordship  shall  seem  meet. 

And  your  Petitioner,  &c.     (Signed)     A.  B. 

I  hereby  consent  to  this  petition. 

(Signed)     C  Z).,  occupying  tenant  of  the 

lands  sought  to  be  improved. 
« 

IL 

The  Petitioner,  in  any  such  petition  presented  to  the  Petition,  if  to 

Lord  Chancellor,  is  to  mark  the  same  at  or  near  the  ^^n^p  ^  ^ 

top  or  upper  part  thereof  with  the  name  of  one  of  the  marked  for  a 
^7-      r^J      11  Vice-Chan- 

V  ice-Chanceilors.  cellor. 

in. 

The  Master  of  the  Rolls,  in  the  case  of  any  such  Order  may  be 
peUtion  presented  to  him,  and  the  Vice- Chancellor  wilh  ^^ut^ 
whose  name  any  such  petition  presented  to  the  Lord  tendance. 
Chancellor  shall  be  marked,  may,  upon  consideration  of 
such  petition,  and  without  any  attendance  of  counsel, 
solicitor,  or  Petitioner  thereon,  if  he  shall  so  think  fit» 
make  an  Order  on  such  petition  to  the  effect  following, 
or  to  such  other  like  effect,  with  such  variations  as  the 
nature  and  circumstances  of  the  case  may  require. 

(FofTn  of  Order.)  Form  of 


Date 
In  the  matter  of,  8cc. 

and 
In  the  mfttter  of  the  Act  (8  &  9  Vict.  c.  66.)^  &c. 

Upon  consideration,  &c.  of  the  petition,  &c,  it  is 
ordered,  that  it  be  referred  to  the  Master  in  rotation  to 
enquire  and  state  to  the  Court  whether  the  Petitioner 

is 


order. 
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1846.  is  entitled  in  possession  to  the  lands  in  the  petition 
mentioned,  or  any  and  which  of  them,  within  the  mean- 
ing of  the  said  Act  of  Parliament,  and  whether  the  said 
lands  are  in  the  actual  occupation  of  C  D,  in  the  said 
petition  named ;  and  if  so,  under  what  title,  and  whe- 
ther the  said  C,  Z>.  has  consented  in  writing  to  the  said 
petition,  and  to  the  improvements  proposed  to  be  made 
under  the  provisions  of  the  said  Act  ?  And  if  the  Mas- 
ter shall  find  that  the  Petitioner  is  so  entitled,  and  that 
the  said  C  D.  is  in  such  occupation,  and  has  so  con- 
sented, let  the  Master  further  enquire  and  state  to  the 
Court  what,  if  any,  other  persons  or  person  are  or  is 
entitled  to,  or  interested,  in  the  said  lands,  or  any  of 
them  in  remainder  or  reversion,  or  by  way  of  mort- 
gage,  charge,  or  otherwise ;  and  the  Petitioner  is  to  be 
at  liberty  to  lay  before  the  Master  proposals  for  making 
permanent  improvements  in  the  said  lands,  by  any  such 
means  as  are  in  the  said  Act  mentioned,  and  to  set  forth 
in  such  proposals  the  nature  and  extent  of  such  im- 
provements, and  the  estimated  expense  thereof,  and  the 
estimated  value  of  the  permanent  improvements  pro- 
posed to  be  made :  And  the  Master  is  to  enquire  and 
state  whether  such  proposed  improvements  are  per- 
manent improvements  within  the  meaning  of  the  said 
Act ;  and  if  so,  what  will  be  the  expense  of  making  the 
same,  and  what  will  be  the  value  of  such  permanent 
improvements  ?  And  whether  it  will  be  beneficial  to  all 
persons  interested  in  the  said  lands,  that  such  per- 
manent improvements  should  be  made  under  the  provi* 
sions  of  the  said  Act?  And  the  Master  is  to  require 
such  evidence  to  be  produced  before  him,  and,  if  he 
shall  think  proper,  is  to  cause  such  surveys  of  the  said 
lands  to  be  made,  as  shall  appear  to  him  to  be  neces- 
sary to  enable  him  to  make  a  satisfiictory  report  on  the 
matters  hereby  referred  to  him. 

IV.  The 


I 
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IV.  1846. 

The  Master  to  whom  the  said  reference  may  be  made  what  proof  of 
is  to  require  proof  of  the  deed,  will,  or  other  instru-  title  Aiaster  ij 
ment  under  which  the  Petitioner  claims  to  be  entitled 
to  the  land,  and  of  the  manner  in  which  the  Petitioner 
claims  title  under  the  same,  but  he  is  not  otherwise  to 
require  proof  of  the  title  to  the  land. 

V. 

The  Master,  if  he  shall  think  it  necessary  for  the  due  Master  may 
prosecution  of  the  reference,  may  direct  the  Petitioner  parties  inter- 
to  serve  any  other  person  interested  in  the  land,  with  ested  to  be 
notice  of  the  proceedings ;  and  such  person,  so  served, 
may  afterwards  attend  such    proceedings  as   a  party 
thereto;    but  if  such  person,    being  so   served,   shall 
decline  or  neglect  to  attend  pursuant  to  such  notice,  the 
Master  may  proceed  in  hi^  absence,  and  he  is  to  state 
the  same  in  his  Report. 

VI. 

The  Master  is,  during  the  reference,  to  be  at  liberty  And  mav 

to  apply,  by  note  in  writing  to  the  Judge  by  whom  .the  ^""^ 

Order  was  made,  for  any  special  directions,  or  for  leave  ply  to  Judse 

to  state  any  special  circumstances,  touching  the  matters  jire^joM. 

referred   to   him ;  and,   if  he   shall   receive   any  such  &c- 
special  directions,  or  such  leave,  he  is  to  state  the  same, 
and  his  proceeding  thereon,  in  his  Report. 

VIL' 

The  proceedings  upon  the  reference  are  to  be  con-  Proceedings 
ducted  according  to  the  General  Rules  and  Orders  of  fgpgn^e'^^" 
the  Court  of  Chancery,  so  far  as  they  are  consistent 
with  these  Orders. 

VIII.  The 
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1846. 


VIII. 


Report  to  be        ^^^  Master's  Report  is  to  be  filed  in  the  Report 
^^' .  Office. 


Fourteen  days 
allowed  for 
objecting  to 
the  Report. 


What  course 
may  be  taken 
thereon. 


IX. 

Any  person  interested  in  the  land  is^  within  fourteen 
days  after  the  filing  of  the  Report,  to  be  at  liberty  to 
petition  the  Lord  Chancellor  in  case  the  reference  was 
made  by  him  or  any  Vice-Chancellor,  or  the  Master  of 
the  Rolls  in  case  the  reference  was  made  by  him,  that 
such  Report  may  be  reviewed. 

X. 

If  such  petition  shall  be  presented,  the  Judge  by 
whom  the  reference  was  made  is  to  take  the  same  into 
his  consideration ;  and,  if  he  shall  so  think  fit,  he  may 
dispose  thereof,  either  by  dismissing  the  same,  or  by 
referring  the  matter  back  to  the  Master  with  or  without 
special  directions. 


Judge  may 
require  at- 
tendance of 
parties  or 
argument  by 
counsel. 


XI. 

7he  Judge  considering  such  petition  that  the  Master's 
Report  may  not  be  confirmed,  may  direct  any  person 
interested  to  attend,  and  may,  if  he  shall  think  it  neces- 
sary, but  not  otherwise,  direct  the  same  to  be  argued  by 
counsel  in  open  Court  or  otherwise. 


Proceedings 
on  reference 
back. 


XII. 

If  a  reference  back  to  the  Master  is  made  the  pro- 
ceedings are  to  be  as  on  the  original  reference. 


Course  when 
no  objection 
is  taken  to 
Rq>ort. 


XIII. 

If  no  petition  that  the  Report  may  be  reviewed  is 
presented,  the  person  who  has  obtained  the  Report  may, 
after  the  expiration  of  fourteen  days  from  the  filing  of 

the 
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the  Report,  present  a  petition  for  its  con6rmation,  and        1846. 
for  leave  to  make  the  proposed  improvements  under  the     ^■^"V"^^ 
provisions  of  the  Act ;  and  such  petition  may  be  in  the 
form  herein-after  set  forth,  with  such  variations  as  the 
nature  and  circumstances  of  the  case  may  require. 

{Form  of  Petitioiu).  Form  of 

In  the  matter  of,  &c.  Petition  to 

confirm 
and 

In  the  matter  of  the  Act  (8  &  9  Vict.  c.  5^.)^  &c. 

To  the  Right  Honourable  the  Lord  Chancellor  or  the 
Right  Honourable  the  Master  of  the  Rolls. 

The  humble  petition  of,  &c. 

Sheweth, 

That  in  pursuance  of  an  order  made  in  this  matter, 
bearing  date  the  day  of  Mr. 

the  Master  to  whom  the  said  matter  was  referred,  has 
made  his  Report,  bearing  date  the  day  of 

and  for  the  reasons  therein  stated  has  found  \here  state 
the  Mastei'sjinding], 

That  the  said  Report  has  been  filed  in  the  Report 
Office  of  this  Court,  and  that  no  special  application  has 
been  made  to  review  the  same. 

Your  Petitioner,  therefore,  humbly  prays  your 
Lordship,  That  the  said  Report  may  be  con- 
firmed absolutely,  and  that  your  Petitioner 
may  be  authorized  to  make  such  permanent 
improvements  as  are  certified  in  the  said  Re- 
port, under  the  provisions  of  the  said  Act 

« 

XIV. 

On  the  presentation  'of  such  last-mentioned  petition,   what  courses 

the  Judire  by  whom  the  reference  was  made  is  to  con-  ™*y  ^  ^®" 
^      J  therein. 

sider 


Juc^enmy 
require  at- 
tendance of 
parties  or 
ailment. 


Form  of 
Order  con- 
firming Re- 
port. 
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aider  the  same,  and  is  to  dispose  thereof  by  confirming 
the  Report  and  giving  the  permission  asked,  or  by  re- 
ferring the  matter  back  to  the  Master,  or  by  dismissing 
the  petition,  or  otherwise,  as  the  justice  of  the  case  may 
require. 

XV. 

On  the  consideration  of  such  last-mentioned  petition, 
the  Judge  may  require  the  attendance  of  the  persons  in- 
terested; and,  if  he  shall  think  it  necessary,  but  not 
otherwise,  may  direct  the  matter  to  be  argued  by  counsel 
in  open  Court  or  otherwise. 

XVI. 

The  Order  confirming  the  Report  may  be  in  the  form 
following,  with  such,  if  any,  variations,  as  the  nature 
and  circumstances  of  the  case  may  require. 

Form  of  Order. 

Date 
In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  56.)i  &c. 

Whereas  did  on  the  day  of 

prefer  his  petition  to  the  Right  Honourable 
thereby  setting  forth,  and  praying,  that  he  might  be  at 
liberty  to  make  permanent  improvements  in  the  lands 
therein  mentioned,  under  the  provisions  of  the  said  act ; 
and  thereupon  his  Lordship,  on  consideration  of  the 
matter  of  the  said  petition,  did,  by  his  Order  dated  the 

day  of  refer  it  to  the  Master  to 

make  the  enquiries  therein  mentioned ;  and,  in  pursuance 
of  the  said  Order,  the  said  Master  has  made  his  Report^ 
dated  the  day  of  ,  and  the  said  Report 

was  duly  filed  in  the  Report  Ofiice,  on  the 

day 


I 


ORDERS  IN  CHANCERY.  cxxxv 

day  of  and  no  application   has  been  made        1846. 

that  the  same  may  not  be  confirmed  :  and  the  said  A.  B,  ^'^^v*'^^ 
doth  now,  by  his  petition,  pray  that  tlie  same  may  be 
confirmed,  and  that  he  may  be  at  liberty  to  make  such 
permanent  improvements  as  are  specified  in  the  said 
Report,  under  the  provisions  of  the  said  Act :  his  Lord- 
ship, on  consideration  of  the  matter  of  the  said  petition 
and  of  the  said  Master's  Report,  doth  hereby  order  that 
the  said  Report  be  confirmed,  and  that  the  said  Petitioner 
be  at  liberty  to  make  such  permanent  improvements  in 
the  said  lands  as  are  in  the  said  Report  mentioned,  under 
the  provisions  of  the  said  Act. 

XVII. 

The  Master  by  whom  the  Report  was  made  may.  On  produc- 
upon  production  to  him  of  the  Order  confirming  the  -MmL^^y 
same  and  giving  leave  to  make  the  improvements,  deliver  give  a  cer- 
to  the  party  who  has  obtained  such  Order  a  certificate 
to  the  effect  and  in  the  form  hereinafter  stated,  with 
such  variations  as  the  nature  and  circumstances  of  each 
case  may  require. 

Form  of  Certificate.  Form  thereof. 

Date 
In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  Se.)^  &c. 

Whereas  [Recite^  \st,  the  Order  of  Reference ; 

2d  the  Report. 

3rf,  the  Order  confirming  the  Report, 
and  authorizing  the  improvements 
to  be  made  ;] 

Now,  therefore,  I  the  said  Master,  in  pursuance  of 
the  said  act,  do  hereby  certify,  that  any  person  advancing 

money 
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1846.  money  for  making  the  said  permanent  improvements 
^"^^^^^^'^  specified  in  my  said  Report  will,  upon  its  being  made  to 
appear  to  me  that  such  money,  to  the  amount  specified 
in  my  said  Report,  has  been  fully  expended  in  making 
the  said  improvements,  or  in  paying  the  expense  of 
obtaining  the  authority  of  this  Court,  become  and  be 
entitled  to  a  charge  on  the  inheritance  of  the  land  for 
the  repayment  of  the  money  advanced,  with  interest ; 
but  such  charge  is  to  be  subject  to  the  terms  and  con- 
ditions provided  by  the  said  Act,  and  before  the  same 
can  become  efiective  the  amount  of  money  expended  as 
aforesaid  b  to  be  stated  by  me  by  way  of  endorsement 
on  this  certificate. 

XVIII. 

Duplicate  to         Such  certificate  is  to  be  made  in  duplicate,  and  one 
be  nled.  copy  thereof  is  to  be  filed  in  the  Report  Office,  and  the 

other  copy  thereof  is  to  be  delivered  to  the  party. 


XIX. 

OnappUcap  Upon  the  application  of  any  party  to  whom  such 

tion  for  cer-  certificate  may  have  been  irranted,  the  Master  may  en- 
tificate  Master        .         .^•'        ^  *?         ,  r      a  ^-t        j.     i 

may  enquire      quire  what  sums  ot  money  have  been  honajide  and  truly 

what  sums  expended  in  making^  such  permanent  improvements  in 
have  been  "^       ,  o  i  r    ^ 

advanced,  and  the  said  land  as  are  mentioned  and  certified  to  be 
terms  ^nd  Proper  in  his  said  Report,  and  in  defraying  such  ex- 
how  ex-  penses  as  are  in  the  said  Act  mentioned,  and  upon  what 
on'bdii*"  terms  as  to  interest  and  repayment  by  instalments  the 

satisfied  may     money  was  advanced ;  and  the   Master,  having  duly 

make  endorse-  -i-^.i  .  \  \    •  ^  t*    %  \ 

ment.  enquired  into  the  matter,  and  being  satisfied  by  proper 

evidence,  may  make  an  endorsement  on  the  said  cer- 
tificate in  the  form  hereinafter  set  forth,  with  such  vari- 
ations as  the  nature  and  circumstances  of  each  case  may 
require. 
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Form  of  Endorsement.  1 846. 

Whereas  it  has  been  alleged  before  me  that  the  sum  Form  thereof. 
of  h  being  the  whole  [or  part]  of  the  sum 

of  /.  mentioned  in  my  Report  recited  in  the 

within  certificate,  has  been  expended  in  making  such 
improvements  and  paying  such  expenses  as  are  therein 
mentioned :  I  have,  pursuant  to  the  liberty  given  to  me 
by  the  said  Act,  enquired  what  expenses  have  been  in- 
curred in  and  about  the  application  to  the  Court,  and 
making  the  necessary  surveys,  valuations,  and  estimates, 
and  also  what  sums  of  money  have  been  actually  ex- 
pended in  such  improvements ;  and  evidence  as  to  such 
expenses  hath  been  laid  before  me,  and  I  have  duly 
considered  the  same;  and  I  do  hereby  state  and  certify 
that  it  hath  been  made  to  appear  to  me  that  the  sum 
of  /.  hath  been  fully  expended  in  manner 

aforesaid  in  such  expenses  as  aforesaid,  and  the  sum 
of  /.  for  improvements  by  drainage,  warp- 

ing, irrigation,  or  embankment,  and  the  sum  of 

/.  for  improvements  by  the  erection  of  buildings: 
And  I  do  hereby  further  certify  that  the  said  several 
sums  amount  in  the  whole  to  the  sum  of  /., 

and  that  the  same  was  [or  were]  advanced  on,  &c,  [or  at 
such  several  times  and  in  the  several  sums  hereinafter  set 
forthy  viz,  4^c.2 ;  and  that  such  several  sums  are  to  be  re- 
paid, with  interest  after  the  rate  of  per  centum 
per  annum,  by  such  equal  annual  instalments  as  are 
hereinafter  mentioned,  viz.,  &c.  &c. 


XX. 

The  endorsement  is  to  be  made  in  duplicate,  and  one  Duplicate  to 

copy  thereof  is  to  be  written  on  the  party's  certificate,  ^  fk  "filed 

and  delivered  to  him ;  the  other  is  to  be  filed  and  an-  copy  of  cer- 

nexed  to  the  copy  of  the  certificate  filed  in  the  Report  ^'  ^^^^' 
Office. 
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1846.  XXI. 

All  Orders  made  by  the  Master  of  the  Rolls  or  any 
Vice-Chancellors  are  subject  to  be  discharged  or  varied 
by  the  Lord   Chancellor  on  petition  to  him  for  that 


Appeal  to 
Lord  Chan- 
cellor from 
Orders  of 

Master  of  the    purpose 
Rolls  or  Vice-  "^     ^ 
Chancellor. 
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1847. 


ORDER  OF  COURT. 

13th  April  1847. 

The  Right  Honourable  Charles  Christopher, 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Lanodale,  Master  of  the  Rolls,  and 
The  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice  Chancellor  of  England,  doth 
hereby  in  pursuance  of  an  Act  of  Parliament  3  &  4  Vid. 
passed  in  the  fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  for 
facilitating  the  administration  of  Justice  in  the 
Court  of  Chancery,"  and  of  an  act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  Act  to 
amend  an  Act  of  the  fouith  year  of  the 
reign  of  her  present  Majesty,  intituled  *  An 
Act  for  facilitating  the  administration  of  Jus- 
tice in  the  Court  of  Chancery,"  and  in  pursu- 
ance and  execution  of  all  other  powers  en- 
abling him  in  that  behalf,  order  and  direct 
that  the  Rule  and  Order  hereinafter  set  forth 
shall  henceforth  be  and  for  all  purposes  be 
deemed  and  taken  to  be  a  General  Rule  and 
Order  of  the  High  Court  of  Chancery,  viz.  — 

The  Plaintiff  is  not  to  obtain  an  order  of  course  for  No  order  of 
leave  to  amend  his  bill  after  a  defendant  (being  entitled  ^^J^  ^^ 

to  notice  of 
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1847.        to  move)  has  served  a  notice  of  motion  to  dismiss  the 

motion  to         '^'"  ^^^  want  of  prosecution. 

dismiss.  t^.         -,  ^  ^ 

(Signed)         CoTi^ENHAM,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
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HIGH  COURT  OF  CHANCERY. 


DANIEL  V.  DUDLEY.  Jan.  25. 

Xl  Y  an  iDdenture  of  settlement,  made  on  the  marriage  By  a  marriage 

of  Thomas  Busby  and  Mary  Henn^  bearing  date  Jum  of  money, 

the  27th  o{  May  1807,  the  sum  of  1100/.,  the  property  ^ep«>PfJ*y 

of  Mary  Henn^  was  vested  in  trustees  in  trast  for  the  was  vested  m 

separate  use  of  Mary  Hain  during  her  life ;  and  after  iJJ||[^Vthe 

her  decease,  in  trust  for  Thomas  Busby,  if  he  should  separate  use 

survive  her,  for  his  life ;  and  upon  the  death  of  the  juring^cr 

survivor,  in  trust  for  the  children  of  the  marriage,  a^  Hfe,  and  after 

Mary  Henn  should  by  deed  or  will  appoint;  and  in  in  trust  for 

default  of  appointment,  for  the  children  equally,  the  'J'®.^"^^"^ 

shares  of  sons  to  be  payable  at  twenty-one,   and  of  and  after  the  ' 

daughters  ^eatfiofthe 
D  survivor,  upon 

certoio  trusts  for  the  children,  and  in  default  of  children,  who,  being  sons,  should 
attain  twenty«one,  or  being  daughters,  should  attain  that  age  or  marry,  in  trust  for 
such  person  or  persons  as  the  wife  should,  notwithstanding  her  coverture,  by 
deed  or  will  appoint,  and  in  default  of  appointment,  in  trust  to  pay  and  transfer 
the  same  to  the  executors  or  administrators  of  the  wife.  Held,  reversing  the 
decree  below,  that  under  the  ultimate  limitation  to  the  executors  or  adminis- 
trators of  the  wife  the  '^u6,  did  not  belong  to  the  next  of  kin  of  the  wife,  in  ex- 
clusion of  the  husband,  but  passed  to  the  acfiunittratrix  of  the  wife  as  part  of  her 
general  personal  estate. 

Vol.  L  B 
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1 84 1  •       daughters  at  that  age  or  marriage.    After  which  followed 
a  proviso,  that  in  case  there  should  be  no  son  who 
V.  should  attain  twenty-one  or  leave  bsue,  nor  any  daughter 

Dudley,  ^j^^  should  attain  that  age  or  marry,  the  trustees  should 
stand  possessed  of  the  fund  in  trust  for  such  person  or 
persons  as  the  wife  should  by  deed  or  will  appoint ;  and 
in  default  of  appointment,  in  trust  ^*  to  pay  and  transfer 
the  same  to  the  executors  or  administrators  of  Mofy 

The  deed  also  contained  several  covenants  by  Thomas 
Busb^f  one  of  which  was  to  the  etkct  that  he  would 
permit  and  suffer  Maty  Hentij  notwithstanding  the 
intended  coverture,  to  exercise  the  powers  reserved  to 
her  by  the  settlement;  and  that,  in  case  she  should 
happen  to  die  in  his  lifetime  without  having  made  a 
complete  appointment  of  the  fund,  the  same  or  such 
part  thereof  as  should  be  unappointed  ^*  should  be  and 
remain  untp  and  for  the  only  use  and  benefit  of  the 
executors,  adminbtrators,  and  assigns  of  Mary  HennJ^ 

The  marriage  was  solemnized,  and  afterwards,  in  the 
year  1819,  Thomas  Busby  took  the  benefit  of  the  Insol- 
vent Debtors'  Act  In  the  year  1823  Mary  Busby  died 
intestate,  and  without  having  made  any  appointment  of 
the  fund,  leaving  an  only  child.  Shortly  afterwards 
Thomas  Busby  died  intestate,  and  without  having  taken 
out  administration  to  his  wife ;  and,  lastly,  in  the  year 
1829,  the  child  died  under  twenty-one,  and  without 
issue. 

The  Plaintiff,  Charlotte  Daniel,  who  was  a  sister  of 
Thomas  Budy,  then  took  out  letters  of  administration 
to  the  estates  of  Thomas  Busty,  Mary  Busby,  and  their 
child,  and  having,  by  virtue  of  those  administrations, 
obtained  possession  of  the  funds,  she,  with  her  hus- 

band^ 
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band,  filed  the  bill  in  this  cause,  suggesting  that  the 
defendant,  Dudley ^  claimed  the  fund  as  assignee  under 
the  insolvency  of  Thomas  Busby  ;  but  submitting  that, 
under  the  ultimate  limitation  to  the  executors  or  ad- 
ministrators of  Mary  Busbyj  the  absolute  interest  in  the 
ihnd,  subject  to  the  previous  limitations,  had  vested  in 
the  child  as  her  sole  next  of  kin  to  the  exclusion  of  her 
husband ;  and  that,  upon  the  death  of  the  child,  it  had 
passed  to  the  Plamtiff  Charlotte  Daniel^  and  the  De- 
fendant Martha  Goodson^  another  sister  of  Thomas 
Busby^  as  the  sole  next  of  kin  to  the  child.  The  bill 
alleged  that  Martha  Goodson  and  her  husband  Henry 
Goodson^  who  was  the  only  other  Defendant,  were  out 
of  the  jurisdiction;  and  it  prayed  that  the  rights  of  all 
parties  interested  in  the  fund  might  be  ascertained  and 
declared,  and  that  it  might  be  secured  and  administered 
under  the  direction  of  the  Court 
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Daniel 
Dudley. 


The  Defendants  Henry  and  Martha  Goodson  never 
appeared  in  the  suit,  and  no  evidence  was  entered  into. 
By  the  decree  made  upon  the  hearing  of  the  cause 
by  the  Vice-Chancellor,  it  was,  amongst  other  things, 
declared,  that,  according  to  the  true  construction  of  the 
settlement,  the  Plaintiff  Charlotte  Daniel^  as  the  ad- 
ministratrix oi  Mary  Busln/9  was  entitled  to  the  fund  for 
the  benefit  of  the  next  of  kin  of  Maty  Bushy  living  at  her 
death,  and  to  the  exclusion  of  her  husband. 

From  that  part  of  the  decree  the  Defendant  Dudley 
appealed,  and  the  appeal  now  came  on  to  be  heard. 

On  the  case  being  opened. 


The  Lord  Chancellor  observed,  that  it  was  pre- 
mature and  irregular  to  discuss  the  question  between 
the  assignee  and  the  next  of  kin,  until  there  had  been 

B  2  an 
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1841.  an  inquiry  who  the  next  of  kin  were ;  more  particularly 
as  the  only  person  who  was  alleged  to  be  next  of  kin 
besides  the  Plainti£^  Charlotte  Danidj  had  not  appeared: 
besides  which,  there  was  this  further  difficulty,  that  if 
the  opinion  of  the  Court  should  be  in  favour  of  the 
assignee,  it  could  make  no  decree,  he  being  a  defend- 
ant on  the  record,  unless  the  Plaintiff  would  undertake 
to  deal  with  the  fimd  as  the  Court  should  direcL 

That  undertaking  having  been  given,  the  argument 
proceeded. 

Mr.  Jacobs  Mr.  Richards,  and  Mr.  Keene,  in  support 
of  the  appeaL 

The  decision  of  the  Vice-Chancellor,  it  b  conceived^ 
proceeds  upon  a  confusion  of  two  classes  of  cases  whkfa 
are  perfectly  distinct ;  namely,  those  in  which  questions 
of  this  kind  have  arisen  upon  the  words  '*  legal  or 
personal  representatives,'*  and  those  in  which  thqr 
have  arisen  upon  the  words  <^  executors  or  adminia- 
trators.**  Either  of  the  former  terms  may,  without  im^ 
propriety  of  language,  be  used  to  denote  next  of  kin, 
or  those  who  represent  others  for  the  purpose  of  dis- 
tribution :  but  executors  or  administrators  cannot  with 
any  propriety  be  so  construed.  Accordingly,  in  the 
former  class  of  cases,  the  question  has  always  been,  what 
persons  are  denoted  by  the  words  ?  In  the  latter,  for 
whom  is  the  trust  created  ?  In  the  present  case,  there- 
fore, the  only  question  is,  for  whom  is  the  plaintiff  a 
trustee  ?  It  is  said,  for  the  next  of  kin  of  the  wife ;  but 
the  object  of  the  settlement  was  to  provide  for  the 
husband  and  wife,  and  the  children  of  the  marriage^ 
not  for  next  of  kin,  who  were,  of  course,  unascertained 
at  the  date  of  the  settlement,  and  about  whom  the  parties 
could  not  be  presumed  to  feel  any  interest.    Besides^ 

one 
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one  consequence  of  such  a  construction  would  be  to 
prevent  the  wife,  if  she  survived  her  husband,  from  dis- 
posing of  the  property  otherwise  than  under  the  power, 
which  was  not  likely  to  have  been  intended.  A  more 
probable  supposition  would  be,  that  when  the  objects  of 
the  settlement  were  satisfied  the  property  was  intended 
to  revert  to  its  original  owner.  Bipley  v.  Waterworth  {a\ 
Evans  v.  Charles  {b\  CMyer  v.  Squire  (c),  Haines  v. 
Homes  (d),  SaberUm  v.  Skeels.  (e) 
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Mr.  Wigram  and  Mr.  Parry ^  for  the  respondents. 

In  most  of  the  cases  which  have  been  cited  the  ques- 
tion was,  whether,  under  a  limitation  to  executors  and 
administrators,  the  persons  answering  that  description 
took  beneficially  or  as  trustees,  a  question  which  could 
hardly  have  arisen  unless  those  words  had  been  con- 
sidered as  words  of  purchase;  whereas  the  argument  on 
the  other  side  seems  to  proceed  on  some  fanciful  ana^ 
l^gy  to  the  rule  in  Shettei/*s  case^  as  if  those  words 
could  be  construed  as  words  of  limitation.  It  is  im- 
possible, however,  to  construe  them  otherwise  than  as 
words  of  purchase,  and  then  the  Court  is  at  liberty  to 
give  them  such  a  meaning  as  will  best  correspond  with 
the  object  and  intent  of  the  settlement  That  was  ex- 
pressly laid  down  in  Bulmer  v.  Jen/  {g) ;  the  same  doc- 
trine was  afterwards  recognized  by  the  Master  of  the 
Rolls  in  Grqffiey  v.  Humpage  {h) ,  and  has  been  again  relied 
npon  by  the  Vice-Chancellor  in  Smith  v.  Dudley,  {i)  It 
is  true,  that  in  that  case  the  limitation  was  to  the  exe- 
cutors and  adminbtrators  of  the  wife,  of  her  own  family ; 
but  the  words  **  of  her  own  family"  were  only  relied  upon 

as 


(a)  7  Fei.  485. 
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(d)  8  Keen^  646. 
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as  affording  a  diie  to  the  meaning  of  the  words  ^  exe- 
cutors and  administrators."  Even  admitting,  however, 
that  the  intention  to  exclude  the  husband  is  not  so 
unequivocally  expressed  in  the  present  case  as  it  was  in 
Smith  V.  Dudley^  it  is  at  least  as  clearly  implied  as  it 
was  in  Btdmer  v.  J(y :  for  in  this  case  the  husband  has 
covenanted  that  in  the  event  of  the  wife  dying  in  his 
Ufetime  without  making  any  appointment,  the  fund  shall 
be  for  the  only  use  and  benefit  of  the  executors  and 
administrators  or  assigns  of  the  wife. 


Besides  the  authorities  above  mentioned,  the  follow- 
ing were  also  cited  and  commented  upon  in  the  course 
of  the  argument  Bridge  v.  Abbott  {a)  ^  Anderson  v. 
Dawson  (6),  WeUman  v.  Bawring  (c),  Price  v.  Strange  (rf), 
Baines  v.  Ott^  (e),  Palin  v.  Hills,  (g) 


The  Lord  Chancellor  (without  hearing  a  reply) 
said, 

Legal  or  personal  representatives  may  mean  next  of 
kin,  but  executors  or  administrators  cannot.  Therefore, 
none  of  those  cases  in  which  next  of  kin  have  been  hdd 
to  take,  ea  vi  termini^  by  the  description  of  legal  or  per- 
gonal representatives,  have  any  application  to  the  pre- 

4 

«ent.  The  limitation  in  this  case  being  to  the  executors 
x}v  administrators,  it  seems  to  me  that  it  cannot  signify 
whether  these  words  are  construed  as  words  of  limit- 
ation or  words  of  purchase;  because,  on  either  sup- 
position, the  persons  answering  that  description  take  in 
their  representative  character,  and  then  the  fiind  is  to 
be  applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  that  character.     That 
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k  the  doctrine  of  all  the  cases  that  have  been  dted^  ex* 
cq)t  that  of  Buhner  v.  Jay,  which  stands  alone. 

As  to  the  covenants  in  this  settlement,  on  which  some 
stress  was  laid  in  the  argument,  I  think  they  amount 
to  nothing  more  than  an  engagement  on  the  part  of  the 
husband  that  he  would  do  nothing  to  disturb  the  pro- 
visions contained  in  the  preceding  part  of  the  instru- 
ment, and,  consequendy,  that  they  have  no  bearing 
upon  the  case  one  way  or  the  other. 

This  is  my  present  impression  on  the  question  which 
has  been  discussed ;  but,  as  I  said  in  the  outset,  I  do  not 
see  what  I  can  do  with  the  case  as  it  stands  at  present, 
for  besides  the  difficulties  which  I  have  already  sug- 
gested, it  appears  that  the  insolvency  took  place  in 
1819,  and  the  fund  did  not  fall  in  till  1829;  conse- 
quendy the  assignee  has  no  tide  to  sue  as  such.  If 
Dudley  were  a  creditor  under  the  insolvency,  of  which, 
however,  there  is  no  evidence,  and  he  had  appeared  here 
as  Plaintiff,  that  might  have  raised  the  question,  for  he 
might  say  that  he  had  an  interest  in  clearing  the  fund 
of  the  wife's  debts,  if  there  were  any,  in  order  to  realise 
what  belonged  to  the  husband's  estate  for  the  benefit 
of  hb  creditors ;  and  a  creditor,  as  I  had  lately  occasion 
to  decide,  may  sue  in  this  Court  on  behalf  of  himself 
and  others  for  the  purpose  of  securing  after-acquired 
property  of  the  insolvent,  though  I  forbore  on  that 
occasion  to  give  any  opinion  as  to  whether  this  Court 
or  the  Insolvent  Court  be  the  proper  jurisdiction  to  ad- 
minister such  a  fund,  (a) 

On  this  record,  however,  Dudley  is  a  Defendant,  and 
b  that  character  he  cannot  represent  all  the  other  cre- 
ditors, 

{a)  Ward  ▼.   PahUer^  L.  C.      argumentattheRoUs,9  Beav.BS,^ 
Nov,  7,»l840}  reported,  on  the     not  yet  reported  on  the  appeid. 

B  ♦ 


1841. 


s 


1841. 


Daniel 

V, 
DUDLBT, 


CASES  IN  CHANCERY. 

4 

ditors,  though  he  might  as  Plaintiffi  If  he,  or  some  other 
creditor,  will  file  sach  a  bill,  I  will  make  a  declaration 
of  the  rights  of  the  parties  under  the  settlement,  when 
the  case  shall  be  brought  regularly  before  me.  But  on 
this  record,  notwithstanding  my  desire  to  save  the 
parties  the  expense  of  further  proceedings,  it  seems  to 
me  impossible,  for  the  reasons  I  have  mentioned,  to 
make  any  effectual  decree. 


No  further  proceeding  was  taken,  and  the  suit  has 
since  been  compromised. 


1840. 

Nov. 

1841. 

Jan.  25. 

June  28,  29. 

Aug.  11. 

A  surrender 


WOOD  V.  LAMBIRTH. 


A  T  a  sale  of  the  property  of  Isaac  Brtghiwefij  a  bank« 
"^^^  rupt,  by  his  assignees,  in  the  month  of  February 
1829,  the  Defendant  Henry  Lawbirth  became  the  pur^ 
by  ^^c^i|^  of  chaser  of  lot  19.,  comprising  a  copyhold  messuage  and 
with  his  con-    premises  of  which  the  bankrupt  was  at  the  time  of  his 

sent,  and  after  bankruptcy  seised  to  him  and  his  heirs,  according  to 
having  been  *^    "^  »  o 

separately  ex-  the  custom  of  the  manor  of  the  rectory  of  ToUesbury^ 
uMj'of  a  pur-^  having  been  admitted  tenant  upon  the  surrender  of  one 

chaser  from      John  Cam'ngion  in  the  year  1806. 
the  assignees 
of  the  hus- 
band, who  Jt  appeared  from  the  abstract  of  tide  delivered  to 
had  become 
bankrupt,  held  the  purchaser,  and  which  commenced  with  the  year 

bfrher^lig^^^     1784.,  that  in  the  year  1787  the  wife  of  one  James 
of  freebench,    lAifkin,  who  was  then  seised  of  the  estate  in  his  own 

if  any  such  •   ,  . 

existed  by  "gnt^ 

special  cus- 
tom, although  at  the  time  of  such  surrender,  the  purchase  not  haring  been  com- 
pleted, the  purchaser  had  not  any  legal  estate  in  the  premises. 
Doctrine  as  to  the  operation  of  fictitious  forms  of  conTcyance. 


Lahbirth* 
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r^t^  had  joined  with  her  husband  in  a  surrender  of  it  1840. 
by  way  of  mortgage;  and  that  subsequently,  on  the  oo-  ^^qod 
casion  of  the  admittance  of  a  partjr  after  the  death  of  ^  v. 
the  same  James  Ltifkitij  under  a  surrender  made  by 
him  during  his  lifetime  to  the  use  of  his  will,  his 
widow  '^  came  and  in  open  court  remised  and  released 
to  the  purchaser  all  and  all  manner  of  dower  and  thirds, 
and  other  customary  estate,  right,  and  title  to  dower  and 
thirds,  and  all  arrears  thereof  which  she  might,  should, 
or  of  right  could  or  ought  to  have  or  claim  of,  in,  to,  or 
out  of  the  said  premises.'' 

Those  entries  were  the  only  instances  appearing  upon 
the  abstract,  in  which  the  wife  or  widow  of  a  copyholder 
had  taken  part  in  any  surrender  of  the  estate,  llie  pur- 
chaser, however,  conceived  that  they  afforded  presump- 
tive evidence  of  a  special  custom  in  the  manor,  entitling 
the  widow  of  a  copyholder  to  freebench  out  of  all  copy- 
hold lands  of  which  her  husband  might  have  been  seised 
at  any  time  during  the  coverture ;  and  as  the  bankrupt 
had  a  wife  at  the  time  of  his  bankruptcy,  who  was  still 
living,  the  purchaser  objected  to  the  title  as  being  liable 
to  her  freebench.  He  also  objected,  that  there  was  no 
evidence  that  Carrington  had  not  a  wife  when  he  sur- 
rendered the  estate  to  the  use  of  the  bankrupt  in  the 
year  1806.  No  attempt  was  made  by  the  assignees  to 
remove  the  latter  objection ;  but  for  the  purpose  of  re- 
moving the  former,  they  procured  the  wife  of  the  bank- 
rupt to  make  a  surrender,  which  was  entered  on  the 
court  rolls  as  follows :  — 

**  Be  it  remembered,  that  on  the  11th  day  of  July 
1829,  Mary  Brigktwen^  the  wife  of  Laac  Brighhoen 
(the  said  Isaac  Brigkiwen  being  a  customary  or  copy- 
hold tenant  of  the  said  manor),  came,  &c;  and  she 
being  first  privately  examined  separately  and  apart  from 

her 
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1840.        her  said  husband,  and  freely  oonaentin^  did^  with  the 

^^^^"^     privity  of  the  said  Isaac  Brigktaenf  in  oonsideratioa  of 

V,  the  sum  of  SQL  4s.  2<£.  to  her  paid  by  Hemry  Landdrikf 

AMBiRTH.     surrender  into  the  hands  of  the  lord  of  the  said  manor 

all  and  singular  her  right,  tide,  and  claim  of  freebendi, 

dower,  or  thirds  of,  in,  to,  or  oat  of  all  that,  &c. ;  and 

all  right,  tide,  and  interest,  claim  and  demand  what^ 

soever  of  the  said  Mary  Brightwen  0(9  in,  or  to  fred>ench 

in  respect  of  the  said  messnage  and  premises,  to  the 

use  and  bdioof  of  the  said  Hemy  LamUrikj^  his  beirs^ 

executors,  administrators,  and  assigns,  according  to  the 

custom  of  the  said  manor. 

^^  Maru  Brisktwen. 
"  Laac  Brightwen." 

A  copy  df  that  surrender  was  delivered  to  the  porw 
chaser's  solicitor  on  the  Uth  of  Asigust  1829;  but  he^ 
being  advised  that  it  was  not  effectual  to  bar  the  wife^g 
right,  persisted  in  his  objections  to  the  tide,  and  refused 
to  complete  the  purchase,  whereupon  the  assignees  in* 
stituted  this  suit  for  a  specific  performance  of  the  con^ 
tract  Tn  the  progress  of  the  cause  Henry  I^ambirtk 
died,  and  a  supplemental  bill  was  filed  agunst  his 
devisees.  By  the  decree  the  usual  reference  was  made 
to  the  Master,  to  inquire  whether  a  good  title  could  be 
made  to  the  estate,  and  if  so,  when  it  was  first  shewn 
that  such  title  could  be  made. 

The  Master  having,  by  his  report,  found  that  a  good 
title  could  be  made,  and  that  it  was  first  shewn  on  the 
24th  of  August  1829,  the  Defendants  excepted  to  the 
report,  insisting  that  a  good  title  was  not  shewn  either 
before  or  on  the  24th  o(  August  1829. 

The  exception  came  on  to  be  heard  .before  the  Lord 
Chancdbr^  when 

Mr. 
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Mr. Lee  and  Mc.Heaihfield  appeared  in  support  of       1841* 
the  exception. 

Mr.  Walker  and  Mr.  Wood^  contra. 


The  Lord  Chancellor.  «^««-  *^' 

The  Master  has  found  that  a  good  title  can  be  made 
to  lot  19.,  and  t^at  it  was  first  shewn  on  the  24th  of 
Ai^t4st  1829. 

To  this  report  an  exception  is  taken,  and  the  only 
question  necessary  to  be  considered  is,  whether  there 
be  any  objection  to  the  title  in  respect  of  the  freebench 
of  the  wife  of  BrigfUwefii  a  bankrupt,  whose  assignees 
are  Plaintiflfe  in  the  cause. 

The  property  being  copyhold,  and  there  being  no 
proof  of  any  special  custom  to  the  contrary,  the  right 
of  the  wife  to  freebench  can  only  attach  upon  lands  of 
which  the  husband  dies  seised,  which  has  become  im- 
possible. It  would  therefore  seem  that  this  objection 
would,  upon  that  ground  alone,  be  incapable  of  being 
supported ;  but  a  surrender  has  been  produced,  dated  the 
llth  oijtdy  1829,  by  which  the  wife,  having  been  first 
privately  examined  with  the  privity  of  her  husband, 
surrendered  to  the  purchaser  the  copyhold  premises, 
and  all  her  title  to  freebench  therein.  This  surrender 
was  said  to  be  inoperative  for  two  reasons;  1st,  that  the 
wife  had  not  any  interest  in  the  land  which  could  be 
the  subject  of  surrender;  and,  2dly,  that  the  husband 
was  no  party  to  the  surrender. 

The  first  objection  was  in  early  times  raised  against 

the  efiect  of  fines  to  bar  dower ;  Lampefs  Case,  {a)   The 

surrender 
(a)  10  Co.  46. 


It 


1841. 


Woon 
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■umnder  by  the  wife  aaer  bieing  pritatdy  examined  hak 
always  been  considered,  in  cases  of  copyhold,  as  equi- 
valent to  the  fine.  If  it  were  not  so,  the  decree  in  Bnmm 
V.  Raimdk  («)  T«s  « »«»«  delusion  upon  the  Defendant. 

It  was  then  oi^ected  that  the  husband  was  not  a  par^ 
to  the  surrender :  nor  was  he  in  &«w«  V.  3I«B  (i),  bat 
his  assent  was  presumed  fam  the  cireumstanoes.  In 
this  case  his  privity  is  distinctly  stated  in  the  surreoder. 
Then  as  «>  the  vut,  it  appears  that  this  surrender  ms 
tlie  DatedMit's  solicitor  on  the  24th  of  At^gustt 
,  — UA  the  Master  has  reported  to  be  the  Ume  at 
^.g*dtWew.»*ewn. 

must  be  overruled. 


^^  Defendants  in  the  supplemental  suit,  being  dis- 
with  that  decision,  presented  a  petition  of 
which  now  came  on  to  be  heard. 


jf  r.  Lee  and  Mr.  Heaihfieldj  for  the  Defendants. 

There  are  many  manors  in  which  the  widow  of  a  copy- 
liolder  is  entitled  to  freebench  out  of  all  such  customary 
tenements  as  her  husband  is  at  any  time  seised  of 
during  the  coverture ;  JVatkim  on  Copyholds  (c) ;  and 
the  above-mentioned  entries  on  the  Court  Rolls  can  be 
accounted  for  only  on  the  supposition  that  such  a  cus- 
tom exists  in  this  manor.  Assuming,  then,  that  the 
bankrupt's  wife  b  or  may  be  entitled  to  freebench  out 
of  the  premises  in  question,  has  the  surrender  which 
she  has  made,  effectually  barred  her  right  ?  Now,  that 
surrender  could  operate,  if  at  all,  only  in  one  of  three 
ways  -~  either  as  the  transfer  of  an  estate,  or  as  the 

release 
(a)  z  Ves,  S56.  (c)  Vol,  ii.  p.  75.  note. 

ib)  5  Bmgh,  578. 
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release  of  a  right,  or  by  way  of  estoppel.  As  a  transfer 
it  could  not  operate,  because  a  wife's  right  to  fireebench 
daring  the  lifetime  of  her  husband  is  a  mere  possibility 
which  is  not  a  subject  of  transfer.  Neither  could  it 
operate  as  a  release;  because  there  was  no  privity  of 
tenure  between  the  surrenderor  and  the  purchaser  at 
the  time  of  the  surrender ;  he  was  no  party  to  it,  and 
bad  no  estate  or  interest  beyond  a  mere  equitable  right, 
which  the  copyhold  courts  do  not  recognise.  And  the 
consideration  expressed  in  the  surrender,  if  that  could 
be  supposed  to  make  any  difference,  was  merely  nomi- 
nal, no  consideration  having  actually  been  given.  Nor, 
lasdy,  could  the  surrender  operate  by  way  of  estoppel ; 
for  it  has  been  setded  by  a  series  of  decbions  that  a 
surrender  cannot  have  that  effect.  Taylor  v.  Philips  (a), 
Doe  ▼•  Tomkins  (b\  Goodtitle  ▼.  Morse,  (c)  The  reason 
why  a  fine  has  that  operation  in  the  case  of  freeholds 
{Lampefs  Case  (d) )  does  not  apply  to  copyholds. 


1841. 


Wood 

liAMBniTH. 


[Tii^LoRD  Chancj^llor.  Lord  Coke  does  not  put 
it  upon  the  doctrine  of  estoppel.  And,  according  to 
your  argument,  it  could  not  take  effect  by  way  of  re- 
lease, because,  until  the  fine  was  levied,  the  cc^izee 
would  have  no  estate  upon  which  a  release  could 
operate.] 


Where  a  fine  is  levied  jointly  by  a  husband  and  wife, 
the  Court  will  marshal  the  conveyance  in  favour  of 
the  intention ;  so  that  the  release,  if  such  it  be,  by  the 
wife,  may  operate  upon  the  estate  conveyed  by  the  hus- 
band. It  is  humbly  submitted  that  the  case  of  Scamon 
▼.  Maw  (e)^  referred  to  in  your  Lordship's  judgment, 

does 


(a)  1  Ves.  sen.  SS9.,  see  p.  230. 
(6)  11  Soii,  185. 
(c)  3  T.  E.  BB6. 


(d)  10  Co,  46.,  see  p.  49. 

(e)  3  Bing,  978. 
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does  not  touch  this  question;  because  there,  as  in 
Campion  v.  CoUinson  (a)  the  copyhold  estate^  which  was 
the  subject  of  the  surrender  was  the  estate  of  the  wifef 
and  therefore  clearly  a  proper  subject  of  transfer ;  the 
only  question  being,  whether  the  surrender,  being  made 
with  the  privity  of  the  husband,  was  equivalent  to  a 
joint  surrender. 


Mr.  Walker  and  Mr.  Wood^  contra.  The  gaieral 
custom  of  manors  is,  that  the  wife's  title  to  freebench 
depends  on  the  husband's  dying  seised,  and  a  contrary 
custom  will  not  be  presumed  without  much  clearer  evi- 
dence than  here  exists.  But,  even  supposing  such  a 
custom,  the  right  of  the  wife  has  been  effectually  barred 
,by  her  surrender.  It  is  not  correct  to  say  that  a  wife's 
right  to  dower  or  freebench  during  the  lifetime  of  her 
husband  is  a  mere  possibility.  It  is  an  inchoate  estate. 
The  reason  why  a  mere  possibility  cannot  be  conveyed 
is  because  the  party  is  not  in  the  seisin ;  whereas,  in 
copyholds,  the  admission  of  the  husband  suffices  for  the 
estate  of  the  wife,  which  has  been  described  as  but  a 
branch  of  the  estate  of  the  husband,  (b)  But,  even  as  a 
release,  the  surrender  would  be  good ;  for,  though  it  is 
true  that  the  purchaser  had  no  estate  at  the  time,  yet, 
when  he  shall  have  been  admitted  under  the  bargain 
and  sale  from  the  commissioners,  his  estate  will  relate 
back  to  the  act  of  bankruptcy.  And  in  the  mean  time 
the  surrender  operates  as  a  surrender  to  the  lord  of  the 
manor,  in  trust  for  the  intended  tenant.  At  all  events, 
it  will  operate  by  way  of  extinguishment  in  the  free* 
hold  of  the  lord;  and  that  is  as  good  a  security  to  the 
purchaser  as  if  the  wife's  estate  had  been  actually  trans* 
ferred  or  released  to  himself.  If  the  objection  to  this 
surrender  be  allowed,  it  will  be  impossible  for  the  wife 

of 

(a)  1  H.  Bl.  334.  (b)  Vin.  Abr.  Copyhold^  210.  pi.  5. 
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of  a  bankrapt  oopyhoMer  by  any  means  to  bar  her  tide 
tofreebench. 

.  Mr.. Lee  in  reply.  The  only  way  in  which  freebench 
can  be  barred,  is  by  a  release  of  it  to  the  actual  tenant 
of  the  land;  and  that  might  have  been  done  in  thb  case 
by  making  the  wife's  release  contemporaneous  with  the 
bargain  and  sale  from  the  commissioners.  The  doctrine 
of  relation  does  not  help  the  argument;  for  in  the  case 
of  real  estate  there  is  no  relation  of  the  legal  tide^  to  the 
act  of  bankruptcy ;  Doe  v.  Mitchell,  {a)  Nor  can  it  be 
said  that  the  surrender  operates  as  a  surrender  to  the 
lord:  for  though  a  copyholder  may  undoubtedly  sur^ 
render  to  the  lord,  if  there  be  an  intention  so  to  do,  the 
intention  here  is,  expressly,  to  surrender  for  the  benefit 
of  another  tenant,  the  \md  being  a,  mere  instrument  for 
that  purpose. 

Tke  Lord  Chancellor. 

This  case  having  been  brought  again  under  my  con« 
sideration  by  a  petition  of  rehearing,  I  have  thought  it 
my  duty  to  refer  to  the  several  authorities  cited,  and  have 
reconsidered  the  whole  case  with  all  the  attention  due 
to  one  in  which  my  judgment  has  been  questioned  by 
counsel  whose  opinions  are  entitled  to  the  highest  re- 
spect. I  have  not,  however,  been  able  to  find  any 
ground  for  altering  my  opinion. 

As  to  CarringtorCs  wife,  there  is  no  evidence  to  raise 
the  objection  made ;  and  as  to  the  supposed  freebench  of 
the  bankrupt's  wife,  there  is  in  the  first  place  no  evidence 
that  she  would  have  been  entided  to  any,  there  being  no 
suflBcient  proof  of  any  custom  enUtling  the  widow  to  free- 
bench  of  land  of  which  the  husband  does  not  die  seised ; 

and 

(a)  SI  M.^S.  446. 
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Wood 
Lambirth. 
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and  as  to  the  surrender  by  her,  no  new  argument  has 
been  brought  forward  upon  the  second  hearing  to  prove 
it  ineffectual  to  bar  her  freebench  if  she  would  otherwise 
have  been  entitled  to  it.  Ligenious  observations  have^ 
indeed,  been  made  as  to  the  manner  in  which  it  was  to 
operate;  not  as  a  release,  it  is  said,  because  there  is  no 
estate  in  the  releasee,  and  not  as  an  assignment,  because 
there  was  only  a  possibility,  and  not  any  assignable  estate: 
but  similar  objections  apply  to  fines,  and  to  surrenders 
by  husband  and  wife ;  and  as  to  fines  they  prevailed  in 
very  early  times ;  but  long  before  Lord  Cok^s  time  they 
were  held  to  be  groundless,  for  he,  in  Lampefs  Case  (a)^ 
says,  that  no  question  existed  at  that  time. 

The  truth  is,  that,  like  many  other  fictions  of  law,  in* 
vented  for  the  purpose  of  promoting  the  enjoyment  of 
property,  the  machinery  will  not  bear  very  critical  exa- 
mination, but  being  once  adopted,  it  is  maintained  for  the 
benefit  which  it  is  found  to  confer ;  technical  reasoning 
has  therefore  been  disregarded  when  applied  to  the  object 
of  preventing  property  being  alienable  on  account  of  the 
dower  or  freebench  of  the  wife.  In  the  present  case  it  is 
peculiarly  necessary,  because,  from  the  provisions  of  the 
Bankrupt  Act,  the  ordinary  mode  of  effecting  the  pur- 
pose may  fail.  All  beneficial  interest  is  taken  from  the 
husband,  and  no  surrender  is  necessary  by  him,  and  he 
may  not  be  forthcoming  to  make  one.  How  in  that 
case  is  the  wife's  freebench  to  be  barred  ?  In  this  case 
she  was  privately  examined,  and  surrendered  with  the 
privity  of  her  husband.  The  second  argument  has  not 
raised  any  doubt  in  my  mind,  and  I  must  dismiss  the 
petition  of  rehearing  with  costs. 

(a)  10  Co.  49. 
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BEATTIE  V.  JOHNSTONE.  Apnl  17. 

npHE  Plaintiff,  Mary  Stemart  Beattie^  was  an  orphan.  Although  the 
-■•   the  only  child  of  Scottish  parents,  and,  at  the  time  Court  will 

•^  ^  ^  *^  '  '  sometimes  ap- 

of  the  institution  of  this  suit,  of  about  six  years  of  age.  point  a  guar- 
In  the  year  1885,   her  father  Thomas  Beattie,   whose  fo^"  without"" 
only  property  consisted  of  real  estates  in  Scotland^  where  a  reference, 

i_  -J  J        J  i«»ijt-        t_  j-ja      where  no  ob- 

he  resided  and  was  domiciled,  having  been  advised  to  jectionismade 

go  to  the  island  oi  Madeira  for  the  sake  of  his  health,  to  thcindi- 

viduai  pro- 
executed  a  deed  in  the  Scotch  form  for  the  purpose  of  posed,  it  will 

nominating  tutors]  and   curators  of  his  child  in  case  jjs"^ng^^i*u 
of  his  death.     The  deed  was  attested  by  two  witnesses,  a  reference 
and  was  in  the  following  words :  —  jSiaLwp 

18  contestea 

**  I,  Thomas  Beattie^  Esq.,  of  Crieve,  judging  it  to  be  parties. 
proper  and  expedient  to  appoint  tutors  and  curators  to      Four  Ppr-  , 

,  ,       sons  domiciled 

the  surviving  child  procreated,  or  the  children  to  be  and  resident 
procreated  betwixt  me  and  Christina  Stewart  or  Beattie  jj^;f^°^^c,j 
my  spouse,  as  shall  happen'  to  be  within  the  years  of  the  trusts  of  a 
pupilarity  or  minority  at  the  time  of  my  decease :  There-  ^^^^ed  ^ ' 
fore  I  hereby  nominate  and  appoint  the  said  Christina  two  witnesses, 

,  by  which  thev 

Beattie  my  spouse,  and  John  James  Hope  Johnstone,  Esq.,  ^.g^e  duly  ap- 
ofAnnandale,  John  Walker,  Esq.,  of  Crmvfordton,  George  l^^^^^^^^^^ 
Graham  Bell,  Esq.,  of  Crurie,  Advocate,  James  Hope  to  a  Scottith 
StmaH  ofHillhead,  Esq.,  WiUiam  Younger,  Esq.  junior,  X^.^Vn^ly''' 
of    Craiglands,    George   Armstrong,  Esq.,  merchant  in  property  con- 
Liverpool,  Alexander  Stewart,  Esq.,  my  brother-in-law,  ^^x-vxts  siiu- 

presently  a^^d  in  Scot- 
^  ^   land.  /The 

child  having  come  to  reside  in  England  for  the  sake  of  its  health,  and  a  suit  having 
been  instituted  bv  other  parties,  in  its  name,  for  the  purpose  of  making  it  a  ward  of 
this  Court :  Held,  on  the  construction  of  the  deed,  that  it  appeared  to  be  made  in 
contemplation  of  the  child's  continuing  to  reside  in  Scotland,  and  with  reference 
solely  to  her  so  doine ;  and  the  care  and  custody  of  the  child  being  considered  to 
be,  therefore,  unprovided  for,  and  the  curators  who,  under  the  deed,  had  the  manage- 
ment of  the  property,  being  parties,  and  havine  appeared,  to  the  suit,  the  Lord  Chan- 
cellor referred  it  to  the  Master  to  approve  of  a  scheme  for  the  residence  of  the  child 
and  to  appoint  guardians. 

Vol.  I.  C 
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Bbattie 
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presently  resident  in  Indioy  and  William  Stewart^  writer 
to  the  signet,  to  be  the  tutors  and  curators  of  Mary 
Stewart  Beattiej  the  child  already  procreated  betwixt 
me  and  the  said  Christina  Beattie^  and  to  my  other 
children  to  be  procreated  of  my  body,  whether  male  or 
female,  of  my  present  marriage ;  declaring  that  the  ma- 
jority of  the  above-named  persons  accepting,  and  sur- 
viving, and  resident  in  Great  Britain  at  the  time,  shall 
be  a  quorum,  while  there  are  more  than  two  surviving, 
and  in  case  they  shall  be  reduced  to  two  or  one,  the 
whole  office  shall  be  vested  in  such  surviving  persons  or 
person,  with  power  to  the  said  tutors  and  curators  to 
appoint  fiictors  for  managing  the  means  and  estates 
belonging  to  my  said  child  or  children  with  suitable 
salaries ;  with  power  to  them  also  to  grant  leases,  and 
generally,  to  do  every  other  act  or  deed  in  the  manage- 
ment of  the  a£birs  of  my  said  child  or  children,  com- 
petent to  tutors  and  curators  by  the  law  oi  Scotland;  with 
this  provision  and  declaration  always,  that  the  said  tutors 
and  curators  shall  be  accountable  for  their  actual  in- 
tromissions only,  and  not  joindy  for  one  another,  and 
that  they  shall  not  be  liable  for  omissions,  or  for  any 
fiurtors  they  may  appoint,  nor  be  bound  to  do  diligence 
further  than  they  shall  judge  necessary  in  any  sort. 
And  I  consent  to  the  registration  hereof  in  the  books 
of  Council  and  Session,  or  others  competent,  therein  to 
remain  for  preservation;  and  to  that  effect  constitute 
John  Hope,  Esq.,  Advocate,  my  procurator.*' 


Shortly  after  executing  that  deed,  Thomas  Beattie 
with  his  wife  and  child  went  to  the  island  of  Madeira, 
where  he  died  in  the  month  of  April  1836.  Upon  his 
death  his  widow  with  her  child  came  to  England,  and 
from  thence  proceeded,  in  the  month  of  June  following, 
to  the  family  mansion  in  Scotland,  where,  however,  she 
remained  only  long  enough  to  make  some  necessary 

arrangements 


Johnstone. 
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arrangements  for  the  settlement  of  her  husband's  afiairs,       1 84 1  • 
and  in  die  mondi  of  November  1886,  went  with  her     ^^^J^ 
child  to  Chester^  where  her  father  Duncan  Stemart  re-  v. 

sidedy  he  being  collector  or  controller  of  the  customs 
there.  At  Chester  she  took  a  house  for  a  year,  at  the 
end  of  which  time  she  went,  for  the  sake  of  her  own 
and  her  daughter's  health,  to  London^  where,  with  the 
exception  of  an  occasional  visit  to  Hastings^  she  con- 
tinned  to  reside  until  her  death,  without  ever  returning 
to  Scotland.  In  the  meantime  the  Scotch  estates  of 
which  the  in&nt  was  heir  in  tail,  and  which  were  of  the 
yearly  value  of  between  2000/.  and  3000/.,  were  ma- 
naged by  Jclhn  James  Hope  Johnstone^  George  Graham 
BeUf  James  Hope  Stewart^  and  William  Stewart,  four 
of  the  persons  named  in  the  above-mentioned  deed,  and 
who  alone,  upon  the  death  of  Thomas  Beattie,  had,  in 
conjunction  with  his  widow,  accepted  the  office  of  tutors 
of  the  in&nt. 

On  the  21st  o(  December  1840,  the  widow  died  at  her 
house  in  London,  having  a  few  days  previously  made  a 
Will,  by  which  she  gave  all  her  property  that  she  had 
power  to  bequeath,  to  her  iather  and  brothers,  observing 
that  her  daughter  was  amply  provided  for ;  after  which, 
adverting  to  the  delicate  health  of  her  child,  who  was 
threatened  with  consumption,  she  expressed  an  anxious 
wish  that  it  should  be  allowed  to  reside  with  her  father 
and  her  maternal  aunt,  Mrs.  Buchanan  ;  and  she  appointed 
Adam  Johnstone,  and  Dr.  Frederick  Quin,  the  physician 
who  had  attended  her  in  her  last  illness,  her  executors. 

Shortly  after  her  death  the  bill  in  this  cause  was  filed 
in  the  name  of  the  infant  by  Duncan  Stewart,  as  her  next 
friend,  against  the  four  persons  who  had  accepted  the 
office  of  tutors  as  above-mentioned,  and  against  Adam 
Johnstone  and  Dr.  Quin,  as  the  executors  of  Mrs.  Beattie. 

C  2  The 
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V. 

Johnstone, 


The  bill  commenced  by  stating  that  Thomas  BeattU^ 
the  late  father  of  the  Plaintiff,  had  during  his  lifetime 
executed  a  certain  instrument  in  the  Scotch  form,  by 
which  he  had  vested  certain  real  estates  in  Scotland^  of 
the  yearly  value  of  20002.  and  upwards,  in  his  wife 
and  the  four  first  named  Defendants,  in  trust  for  the 
Plaintiff  as  tenant  in  tail,  and  had  appointed  the  same 
five  persons  tutors  and  curators  of  the  Plaintiff.  It  then 
alleged,  amongst  other  things,  that  the  rents  of  those 
estates  had,  since  the  death  of  Thomas  Beattie^  been 
received  by  his  widow  and  the  four  Defendants,  the 
tutors,  and  that  at  the  time  of  the  widow's  death  she  and 
the  other  four  tutors  had  a  considerable  sum  of  money 
in  their  hands,  for  which  they  were  accountable  to  the 
Plaintiff.  That  the  Plaintiff  and  her  mother  were^  at 
the  time  of  the  death  of  the  latter,  domiciled  in  England; 
and  that  the  four  Defendants,  the  tutors,  all  resided  in 
Scotland.  That  Thomas  Beattie  had  at  the  time  of  his 
death  no  legal  relation ;  that  Duncan  Stewart  was  the 
Plaintiff's  nearest  relation;  and  that  Mxs.Buchanan^  the 
person  mentioned  in  Mrs.  Beattte^s  will  as  her  aunt,  was 
one  of  the  Plaintiff's  other  nearest  relations ;  and  that 
she  and  Duncan  Stewart  were  to  be  permanently  re- 
sident in  England.  The  bill  prayed  that  the  fortune 
and  person  of  the  Plaintiff  might  be  placed  under  the 
protection  of  the  Court,  and  that  Duncan  Stewart  and 
Mrs.  Buchanan^  or  some  other  proper  persons,  might  be 
appointed  her  guardians;  and  that  proper  directions 
might  be  given  for  her  maintenance  and  education.  It 
also  prayed  an  account  of  the  rents  of  the  estates  re- 
ceived by  the  four  Defendants,  the  tutors,  and  Mrs. 
Beattie^  since  the  death  of  her  husband ;  and  that  the 
Defendants,  her  executors,  might  answer  what  should 
be  found  due  from  her  in  respect  thereof  out  of  her 
estate. 


On 
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On  the  6th  ot  January  1841,  being  the  day  on  which        1841. 

the  bill  was  filed,  the  Vice-Chancellor  made  an  order     ^^^^^""^"^ 

Bbattib 

expartey  on  the  petition  of  the  Plaintiff,  appointing  Zhm-  v. 

can  Steaoart  and  Mrs.  Buchanan  to  be  guardians,  and    Jo™stone. 
referring  it  to  the  Master  to  make  the  usual  inquiries  as 
to  the  age  and  fortune  of  the  Flainti£^  and  the  proper 
sum  to  be  allowed  for  her  maintenance  and  education. 

The  Defendants,  the  trustees,  then  appeared  to  the  bill, 
and  having  done  so,  presented  a  petition,  setting  forth 
the  deed  above-mentioned,  which  they  stated  to  be  an 
instrument  of  a  testamentary  nature ;  and  they  insisted 
that,  as  such,  it  operated  as  a  valid  appointment,  not 
only  of  tutors  and  curators  according  to  the  law  of 
Scailandj  but  also  of  guardians  according  to  the  law  of 
England*  The  petition  further  stated,  that  the  Plaintiff 
had  not,  as  the  petitioners  believed,  acquired  an  English 
domicile,  having  been  brought  by  her  mother  to  Eng' 
land  for  the  sake  of  her  health  only,  and  with  the  in- 
tention of  returning  to  Scotland.  It  also  stated  the 
belief  of  the  petitioners  that  nothing  was  due  to  the 
Plaintiff  from  her  mother's  estate,  and  that  the  Plaintiff 
had  not  any  property  whatever  in  England  beyond 
her  wearing  apparel,  her  only  property  consisting  of 
the  Scotch  estates,  which  were  greatly  encumbered; 
and  that  by  the  deed  of  entail  of  those  estates,  the 
allowance  to  an  infant  heir  under  fourteen  years  of 
age  was  limited  to  one  fourth  part  of  the  clear  rents. 
That  the  petitioners,  as  tutors,  were  accountable  to 
the  Court  of  Session  for  their  management  of  the  in« 
fimt's  property,  and  generally  for  the  discharge  of  the 
duties  appertaining  to  their  office ;  and  that,  after  pro- 
viding for  the  jointure  of  the  widow  and  the  maintenance 
of  the  infant,  they  had  from  time  to  time  paid  the  sur- 
plus Tents  into  the  Bank  of  Scotland^  as  required  by  the 
law  of  that  country.    The  petition  then  suggested  cer- 

C  3  tain 
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1841.       'tain  inconveniences  which  wiere  likely  to  arise  from  a  col- 

^'tr*^'^"^'^     lision  between  the  laws  and  forms  of  this  country  and  of 
Bbattib 

V.  Scotland,  if  the  Court  of  Chancery  in  England  were  to 

Johnstone,  supersede  the  guardians  testamentary,  appointed  accord- 
ing to  the  law  oi Scotland;  and  it  prayed  that  the  order 
of  the  6th  of  January  184<1  might  be  discharged  or 
varied ;  and  that  if  the  Court  should  think  it  proper  to 
interfere  touching  the  guardianship  of  the  Plainti£^  the 
petitioners  might  be  declared  to  be,  or,  if  they  were  not 
already  such,  might  be  appointed  to  be^  guardians  of 
the  infant  Plaintiff:  but  if  the  Court  should  not  think 
fit  to  declare  or  appoint  the  petitioners  guardians,  then 
.that  the  Court  would  be  pleased  to  make  such  order,  by 
way  of  reference  to  the  Master,  or  otherwise,  as  should 
seem  meet,  having  due  regard  to  the  testator's  testamoi- 
tary  disposition,  to  his  domicile,  and  to  the  circumstancesy 
and  situation  of  the  property,  of  the  infant  Plaintiff* 

Amongst  other  aflSdavits  which  were  filed  in  support 
of  that  petition,  was  an  affidavit  of  two  l^al  prao* 
titioners  in  Scotland,  which  stated,  that  by  the  law  <^ 
that  country,  the  nomination,  by  a  father,  of  tutors  to 
his  in&nt  child,  invested  the  tutors  named  in  his  deed  of 
appointment  or  nomination,  and  who  accepted  the  office^ 
with  the  guardianship  of  such  infant  until  the  age  of 
twelve  years  if  a  female,  and  fourteen  if  a  male ;  that 
such  guardianship  gave  the  accepting  tutors  the  right  to 
the  custody  of  the  person  of  the  mfant,  subject  only  to 
the  right  of  the  mother  to  such  custody  while  the  infimt 
was  under  the  age  of  seven  years,  provided  she  re- 
mained a  widow,  but  that  no  such  right  belonged  to  the 
relations  of  the  mother  upon  her  decease. 

It  also  appeared  from  an  affidavit  of  the  petitioners, 
that  James  Hope  Stewart,  one  of  their  number,  had,  im- 
mediately on  being  informed  of  Mrs.  Beatti^s  death, 

proceeded 


Johnstone. 
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proceeded  to  London^  where  he  had  arrived  in  time  to        1841. 

attend  her  funeral,  and  that,  after  making  such  arrange-     ^^tT""^^^^ 

ments  as  were  then  necessary  for  the  care  of  the  infant  v. 

Plaintifl^  he  had  left  her  in  charge  of  his  sister  Miss 

Janet  Graham  Siewartj  who  was  an  intimate  friend  of 

Mrs.  Beattiej  and  who  had  come  to  stay  with  her  some 

time  before  her  death  for  the  purpose  of  attending  her 

in  her  illness.     The  same  affidavit  went  on  to  state, 

that  unless  the  petitioners  should  be    superseded,   it 

was  their  intention,  in  all  their  arrangements  respecting 

the  residence  and  education  of  the  infant,  to  consider 

solely  what  would  be  most  for  her  benefit,  and  also 

to  pursue  the  same  course  in  the  management  of  her 

fortune,  subject  always  to  the  directions  and  provisions 

of  the  Scotch  laws  in  respect  thereof. 

On  the  other  hand,  Duncan  Stewart  made  an  affidavit 
in  opposition  to  the  petition,  setting  forth,  amongst  other 
things,  various  letters  which  he  had  received  firom  Mrs. 
Beattie  between  the  times  of  her  return  firom  Madeira 
and  of  her  death,  the  object  of  which  was  to  shew  that 
in  consequence  of  the  delicate  state  of  her  own  health, 
and  that  of  her  child,  and  the  advice  of  physicians 
whom  she  had  consulted  on  her  return,  and  who  had 
recommended  a  warmer  climate  than  that  of  Scotland  for 
the  child,  she  had  determined  from  that  time  forth  to 
fix  her  permanent  residence  in  England,  and  conse- 
quently that  she  had,  at  the  time  of  her  death,  acquired 
an  English  domicile. 

On  the  hearing  of  that  petition  before  the  Vice- 
Chancellor,  his  Honor  made  an  order,  dated  the  19th 
March  1841,  discharging  the  order  of  the  6th  January 
1841,  and  appointing  the  petitioners,  the  four  tutors,  as 
guardians  of  the  Plaintiff,  without  prejudice  to  the 
question^  whether  the  petitioners  were  entitled  to  the 

C  4  guardianship 
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1 84 1 .       guardianship  of  the  Plaintiff  under  the  statute  1 2  CharlesS. 

Beattib 

V. 

Johnstone.    :    Against  that  order  the  Plaintiff  appealed,  and  the 
appeal  now  came  on  to  be  heard. 

Mr.  Jacobs  Mr.  Wigram^  and  Mr.  Follett,  in  support 
of  the  appeal. 

If  there  were  no  other  objection  to  the  order  of  the 
Vice-Chancellor,  it  would  be  sufficient  ground  for  this 
appeal  that  his  Honor  has  declared  it  to  be  doubtful, 
whether  an  instrument  executed  in  Scotland^  between 
Scottish  parties,  and  in  Scottish  form,  and  purporting  to 
confer  powers  which  differ,  both  in  their  nature  and 
duration,  from  those  of  an  English  guardian,  is  or  is 
not  within  the  purview  of  the  stat.  of  Charles  2. ;  for  so 
long  as  that  question  remains  undecided,  it  will  be  un- 
certain whether  the  persons  named  in  the  order  are  to 
act-  concurrently,  as  English  guardians  are  bound  to  do, 
or  by  majorities,  as  directed  by  the  deed ;  whether  their 
authority  over  the  person  of  the  infant  is  to  determine 
at  the  age  of  twelve,  or  to  continue  until  the  age  of 
twenty-one ;  in  short,  whether  they  are  to  exercise  the 
powers  of  Scottish  tutors  and  curators,  or  those  of  J?n- 
glish  guardians.  In  reality,  however,  there  is  no  pre- 
tence for  saying  that  such  an  instrument  can  be  treated 
by  the  Courts  of  this  country  as  a  valid  testamentary  ap- 
pointment of  guardians,  or  that  the  authority  which  it 
purports  to  confer  can  extend  beyond  the  limits  of  the 
country,  by  the  laws  of  which  that  authority  is  recog- 
nised. For  the  authority  of  a  tutor  over  an  infant  is  a 
personal  right  which  is  confined  to  the  country,  the  law 
of  which  gives  it,  and  is  not  like  a  right  existing  by 
contract  which  follows  the  parties  every  where  (a). 

This 

(a)  On  this  point,  however,  see  Storj^,  Coriflici  ofLawt^  p.  412. 
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This  instrument  then,  it  is  submitted,  can,  at  most, 
be  treated  only  as  an  expression  of  the  father's  pre- 
ference for  certain  individuals,  which,  although  en- 
titled to  considerable  weight,  will  not  influence  the 
Court  so  far  as  to  induce  it  to  sanction  a  nomination  of 
persons,  all  of  whom  are  resident  out  of  its  jurisdiction ; 
least  of  all  in  the  case  of  an  infant  who  must  neces- 
sarily, for  some  time  at  least,  be  resident  in  this  coun- 
try, and  whose  health  requires,  in  a  peculiar  degree, 
the  personal  superintendence  of  the  guardians  to  whose 
care  it  is  to  be  entrusted.  Such  a  case  is,  at  all  events, 
not  one  which  ought  to  have  been  disposed  of  without 
some  inquiry,  both  with  reference  to  the  appointment  of 
guardians,  and  also  to  the  system  of  management  which 
the  peculiar  circumstances  of  the  infant  might  require. 
The  Vice-Chj^ncellor,  indeed,  in  appointing  the  tutors 
at  once,  without  any  reference,  proceeded  upon  the 
ground,  that,  as  they  had  the  legal  control  over  the 
infant's  property,  and  were  all  resident  out  of  the 
jurisdiction,  the  Court  had  no  means  of  bringing  them 
to  terms,  and  consequently,  no  alternative  but  to  ap- 
point them  guardians.  It  is  submitted,  however,  that 
that  circumstance  ought  not  to  have  any  influence  with 
the  Court ;  for  those  parties,  by  appearing  to  the  suit, 
have  submitted  to  the  jurisdiction,  and  it  is  not  to  be 
presumed  that  they  will  hereafter  withdraw  themselves 
from  it  for  the  purpose  of  setting  the  Court  at  defiance. 


1841. 


Beattie 

V, 

Johnstone. 


'Mr*  Knight  Bruce^  VLt.  Richards^  and  Mr.  Momillyj 
contrd. 

Admitting  that  the  order  in  question  is  of  a  some- 
what unusual  character,  it  is  fully  justified  by  the  cir- 
cumstances of  the  case,  as  being  obviously  the  only  one 
which  the  Court,  if  it  interfered  at  all,  could  have  made 
without  detriment  to  the  Plaintiff.     The  interference  of 

the 
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^^*1l*     ^®  Court,  on  behalf  of  infants,  is  regulated  solely  by  a 
Beattie      ^^^^  ^^  ^^^^^  interest.     Accordingly  it  refuses  to  act 

^'  where  there  is  no  property,  not  because  it  has  not  the 

Johnstone.      .  ,  .  /  t        « 

right  to  act  m  such  a  case,   but  because  it  cannot, 

generally  speaking,  act  usefully:  WeOesleyY.  Duke  of 

Beaufort,  (a)     Now,  according  to  that  principle,  it  is 

scarcely  possible  to  conceive  a  case  in  which  there  could 

be  less  ground  for  the  interference  of  the  Court  than  in 

the  present.     Not  only  is  the  birth-place  of  the  infimt 

in  Scotland^  but  she  must  also  be  taken  to  be  domiciled 

there;  for,  even  supposing  that  her  domicile  by  birth 

could  be  changed  by  any  act  of  her  mother  during  her 

minority,  {Potinger  v.  Wighhnan  (£),)  it  is  a  speculative 

question  how  far  the  change  of  the  mother^s  residence^ 

after  her  husband's  death,  affected  her  own  doDGUcile 

by  birth  and  marriage  — 

[The  Lord  Chancellor. 

It  seems  to  have  nothing  to  do  withvthe  question  now 
before  the  Court] 

At  all  events,  it  is  beyond  dispute  that  the  property 
of  the  infant  consists  exclusively  of  real  estates  in  Scqi^ 
landj  (for  the  suggestion  that  she  has  a  claim  upon  her 
mother's  estate  is  completely  displaced  by  the  affidavits.) 
Those  estates  are,  of  course,  subject  to  the  lex  loci\  and 
the  parties  who  have  the  legal  control  over  them  are 
already  bound  to  pass  their  accounts  in  the  Courts  of 
Scotland^  where  alone  that  law  is  understood  and  ad- 
ministered. What  purpose  can  it  serve,  to  take  the  same 
accounts  over  again  before  one  of  the  Masters  of  this 
C6urt,  who  must  derive  his  knowledge  of  the  principles 
upon  which  he  is  to  proceed  from  the  information  of  Scotch 

lawyers  ?   Then  it  is  not  to  be  forgotten  that  the  Plaintiff 

« 

IS 

(a)  2  Ruu.  1.,  see  p.  si.  (h)  3  Mcri.  67. 
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is  already  under  the  care  of  persons  of  her  Other's  selec- 
tion and  appointment,  against  whom  no  charge  of  mis- 
conduct has  been  ever  suggested,  and  who  cannot  now, 
even  if  they  wished  it,  withdraw  from  their  responsibility 
to  the  Courts  of  their  own  country,  for  the  due  discharge 
of  all  the  duties  incident  to  their  office.  Had  it  been 
worth  their  while  to  insist  upon  their  right,  under  the 
deed,  independent  of  the  sanction  of  their  appointment 
by  this  Court,  there  would  seem  to  be  good  ground  to 
contend  that  that  instrument,  being  testamentary  in  its 
nature^  and  attested  by  two  witnesses,  ought,  at  least  so 
long  as  the  infant  is  under  the  age  of  twelve  years,  to 
be  recognised  by  the  Courts  of  this  country  as  a  valid 
iq)pointment  of  guardians ;  because  the  office  of  tutor, 
which  continues  until  that  period,  involves  the  custody 
of  the  in&nt's  person  as  well  as  property,  and  is  there- 
fore coextensive  in  authority  with  the  office  of  guardian 
according  to  the  law  ofEnglatuL  In  accepting  the  con- 
firmation of  their  appointment  from  this  Court,  they 
have  been  influenced  solely  by  a  view  to  the  infant's 
benefit,  conceiving  it  better  to  waive  something  of  their 
right,  rather  than  put  the  estate  to  the  expense  of  dis- 
cussing an  abstract  question,  which,  as  long  as  they 
retain  their  authority  upon  any  terms,  is  of  no  practical 
importance. 


1841. 
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Johnstone. 


Even  assuming,  however,  that  the  deed  cannot  operate 
to  any  extent  as  a  valid  appointment  of  guardians,  it  is, 
at  least,  entitled  to  as  much  weight  as  a  testamentary 
nomination  of  guardians  to  an  illegitimate  child ;  and  the 
Court  has,  in  many  cases,  acted  upon  such  a  nomination 
without  directing  a  reference ;  Chatteris  v.  Young,  (a) 
It  is,  indeed,  objected  that,  in  this  case,  the  parties  no- 
minated are  all  resident  out  of  the  jurisdiction.     To  say 

nothing, 

(a)  \J,SfW.  106. 
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184 1.        nothing,  however,  of  the  inconsistency  of  such  an  ob- 

^T*^^^^^"^    jection,  in  a  case  where  the  only  property  applicable  to 

V.  the  maintenance  of  the  infant  is  situated  in  a  foreign 

JoBKSTONE.    country,  and  is  under  the  exclusive  control  of  these 

same  parties,  the  statement  is  not,  in  fact,  strictly  true; 

for  one  of  the  parties  is  a  member  of  parliament,  who  is 

in  the  habit  of  residing  for  several  months  in  every  year 

in  Londouj  and  all  of  them  occasionally  come  to  Eng" 

land. 

But,  even  if  the  objection  were  founded  in  fact,  it 
is  not  necessarily  a  valid  one.     Where  is  the  autho- 
rity for  saying  that,  under  no  circumstances,  will  the 
Court  sanction  the  appointment  of  persons  as  guardians, 
all  of  whom  reside  out  of  its  jurisdiction;   or  that 
where  a  Scottish  father  has  validly  appointed  a  Scottish 
guardian  to  his  child,  the  mere  circumstance  of  the  ne- 
cessity of  the  child's  residing  in  this  country  is  a  suffi« 
cient  reason  for  displacing  such  guardian  ?    If  that  be 
the  case,  no  Scottish  guardian  can  send  his  ward  to  be 
educated  at  an  English  school  or  college  without  ex- 
posing the  child  to  the  inconvenience  of  being  subject 
to  one  system  of  management  in  England  and  another 
in  Scotland.    There  is  no  rule  of  this  Court  in  the 
management  of  its  wards  so  peremptory  as  not  to  admit 
of  relaxation,  when  the  interest  of  the  ward  requires  it : 
Campbell  v.  Mackay  (a),  Logan  v*  Fairlie  (b) ;  and  the 
inconvenience  of  applying  the  rule  in  question  to  a  case 
of  this  kind  is  sufficiently  obvious  from  the  undisputed 
facts  already  before  the  Court,  without  the  necessity  of 
making  it  the  subject  of  further  investigation  before  the 
Master.     If  there  is  any  apprehension  of  the  infant's 
being  removed  out  of  the  jurisdiction  of  this  Court,  the 
tutors  ai*e  willing  to  give  security;  but  it  has  never 

been 

(a)  3  Myl.  4*  C.31.  {h)  Jac.  195. 
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been  asked,  because  no  such  intention  was  ever  im- 
puted to  them;  and  as  to  the  objection,  that  the  order 
of  the  Vice-Chancellor  does  not  direct  a  scheme  for 
the  management  of  the  infant,  the  answer  is,  that  it  is 
not  the  practice  to  direct  a  scheme  unless  when  the 
guardians  appear  to  be  acting  improperly,  which  is  not 
the  case  here. 


S9 


1841. 


Bbattie 

V, 

Johnston) 


In  the  course  of  the  argument, 

T7ie  Lord  Chancellor  suggested  that  every  ob- 
jection might  be  removed  by  associating  in  the  guardian- 
ship the  four  tutors,  who  must,  at  all  events,  have  the 
management  of  the  estates,  with  the  grandfather  and 
great  aunt,  who  would  always  be  resident  in  this  country, 
and  amenable  to  the  jurisdiction  of  the  Court ;  at  the 
same  time  observing,  that  if  the  parties  would  consent 
to  such  an  arrangement  he  would  sanction  it  at  once,  as 
being  obviously  that  which  would  be  the  most  beneficial 
to  the  infant. 


That  offer,  however,  having  been  declined  on  the  part 
of  the  Respondents,  the  Lord  Chancellor,  in  conclusion, 
asked  their  counsel  whether  they  could  shew,  upon  the 
face  of  the  deed,  a  manifest  intention  that  the  persons 
therein  nominated  as  tutors  and  curators  should  act  as 
guardians  in  England  ;  and,  if  not,  whether  they  could 
cite  any  case,  where  the  appointment  of  guardians  had 
devolved  upon  the  Court,  and  there  had  been  a  contest 
for  the  guardianship  between  different  sets  of  claimants, 
in  which  the  Court  had  made  an  appointment  at  once, 
without  directing  a  reference. 

No  satisfactory  answer  having  been  given  to  either 
of  those  inquiries,  his  Lordship,  without  waiting  for  a 
reply,  gave  judgment  as  follows :  — * 

The 
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1841.  The  Lord  Chancellor. 

Bgattib  This  is  one  of  the  many  instances  in  which  I  have 

JoEDSTOKB.  ^'^  occasion  to  observe,  that  the  greatest  possible  in- 
convenience has  arisen  from  departing  ftvm  the  regular 
and  established  practice  of  the  Court.  Nothing  can  be 
better  established  in  cases  of  this  sort,  requiring  delicate 
investigation,  than  that  the  Master  should,  in  the  first 
instance,  be  the  person  to  enquire :  and  for  two  very 
obvious  reasons :  first,  because  it  saves  a  great  deal  of 
the  time  of  the  Court ;  and  secondly,  because  these  sort 
of  questions,  arising  out  of  private  famUy  transacti<H)% 
are  much  better  discussed  in  private  than  in  public. 
No  doubt,  if  there  is  no  question  to  be  decided,  and  if 
the  result  is  perfectly  obvious— aa  where  a  reputed 
father  appoints  a  guardian  to  s  natural  child,  and  do 
objection  is  mode  to  the  individual — the  Court  takes 
upon  itself,  without  putting  the  estate  to  the  expense  of 
a  reference,  to  do  that  which  the  father  had  intended, 
but  had  not  strictly,  by  law,  the  power  of  doing :  but 
where  it  is  a  matter  of  contest,  I  never  knew  an  instance 
in  which  the  Court  disposed  of  the  case,  without  a 
previous  inquiry  before  the  Master. 

The  result  of  a  contrary  course  in  this  case  is,  that  at 
this  moment  I  am  totally  without  information  as  to  a 
number  of  points,  which  are  essentially  necessary  to  be 
ascertained,  before  I  can  come  to  a  satisfactory  conclu- 
sion. In  the  first  place,  I  know  nothing  of  the  four 
gentlemen  named  in  the  deed,  except  as  they  are  de- 
scribed on  the  face  of  it.  I  am  told,  that  information 
may  be  procured.  Very  likely  it  may;  but  this  is  not 
the  proper  tribunal  before  whom,  in  the  first  instance,  the 
infbrmatjon  ought  to  be  brought  Then  1  am  told 
about  the  estate,  the  value  of  it,  and  the  particular  pro- 
vision with  regard  to  the  destination  of  the  rents.     AU 

that 
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that  is  matter  of  inquiry  before  the  Master,  and  not        184*1. 
proper  to  be,  in  the  first  instance,  brought  before  me.         ^^^^^^^^ 

JDK  ATT  I E 
V. 

With  respect  to  the  first  application  to  the  Vice-     Johnstone. 
Chancellor,  I  think  it  was  a  very  improper  one,  because 
there  seems  to  have  been   nothing  whatever   in   the 
situation  of  the  infant  to  justify  such  an  application ;  and, 
even  if  there  had  been  any  necessity  for  the  immediate 
interposition  of  the  Court,  the  proper  order  to  have  been 
made  would   have  been  an  order  referring  it  to  the 
Master  to  appoint  guardians,  with  a  direction  that  the 
persons,  who  were  then  actually  in  possession  of  the 
infant's  person,  should  have  the  care  of  her  until  the 
master  should  have  made  his  report.      That  sort  of 
order  is  frequently  made  where  there  is  a  necessity  for 
immediate  interposition  ;  but  it  is  obvious  that  the  Vice- 
Chancellor  in  making  the  first  order  acted  quite  in  the 
dark;  and  accordhigly,  when  the  matter  came  before 
him  again,  he  reversed  it.     By  the  first  order,  the 
grandfather  and  great-aunt  were  appointed  guardians. 
Then  these  gentlemen  come  before  the  Court,  and  say 
this  order  has  been  made  in  error,  because  we  are  tes- 
tamentary guardians  —  four  out    of  eight  who  were 
named.     Now  if  that  be  the  fact,  a  very  different  view 
of  the  case  is  presented  to  the  Court ;  for,  although  the 
Court  has  the  power  of  interfering  in  certain  cases  with 
testamentary  guardians,  it  proceeds  on  very  di£ferent 
rules  and  principles  from  those  which  regulate  its  con- 
duct, where  the  discretion  of  appointing  guardians  de- 
volves upon  it  in  the  first  instance.     And  on  the  sup- 
position that  these  persons  are  testamentary  guardians, 
the  order  now  appealed  firom  is  clearly  erroneous; 
because,  in  that  case,  the  Court  had  no  right  to  appoint 
four  out  of  eight,  nor  had  it  any  jurisdiction,  on  that 
sort  of  application,  to  appoint  guardians  at  all.     It  had 
jurisdiction  to  remove  them  if  they  had  acted  impro- 
perly 
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1841.  perly,  but  it  is  no  part  of  the  business  of  this  Conrt  to 

^"^^^"^  appoint  persons  as  guardians,  who  are  already  testamen* 

V.  tary  guardians ;  least  of  all,  to  appoint  four  out  of  eighty 

oHNSTONB.  ^J|.J^^^^^  information  of  what  has  become  of  the  other 

four. 

In  my  opinion,  however,  these  gentlemen  cannot  be 
considered  as  standing  in  the  situation  of  testamentary 
guardians.    It  is  very  true  that  the  father  has  executed 
a  deed,  which,  if  it  had  expressed  an  intention  of  ap- 
pointing them,  or  any  other  persons,  guardians  generally 
—-guardians  in  England  —  would,  no  doubt,  have  bad 
the  operation  of  effecting  such  appointment,  because  it 
is  quite  immaterial  where  the  father  is  living,  provided 
he  expresses  his  intention.   But  the  question  is,  whether 
on  the  face  of  this  instrument  he  has  not  in  substance 
said,  **  I  appoint  these  persons  to  have  the  care  and  cus- 
tody of  my  infant  child  in  Scotland.^    He  has  not  said  so 
in  words,  but  he  has  appointed  them  tutors  and  curators^ 
expressions  which,  though  perfectly  understood  in  Scoi^ 
landf  are  not  descriptive  of  any  office  which  is  recognized 
by  the  law  of  this  country,  and  which  are  therefore  appli- 
cable only  to  the  country  where  that  technical  term  is  used. 
They  are  to  have  the  care  of  the  Scotch  estates  as  tutors 
and  curators,  an  office  which  is  distinct  in  its  nature 
and  different  in  its  duration,  and  which  proceeds  alto- 
gether upon  a  different  footing,  from  that  with  which 
the  persons  who  are  now  appointed  by  this  Courts 
tind  who  are  called  guardians,  are  invested.     Wheti^ 
therefore,  I  look  into  this  deed  for  the  purpose  of  dis- 
covering the  intention  of  the  father,  which  is  all  I  ani 
now  considering,  I  find  not  only  no  evidence  of  an  in- 
tention to  appoint  guardians  generally,  but  expressions 
used,  which  satisfy  me,  that  his  own  intention  was  con- 
fined to  the  state  of  the  &mily  at  that  time,  namely,  a 
&mily  residing  in  Scotland.    That  circumstance  alone 

might 
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Beattie 


might  baye  been  his  leading  motive  in  selecting  persons        1841. 

for  the  office,  who  were  resident  in  Scotland;  and  if  be 

had  contemplated   that  which  has  taken  place  since,  v. 

namely,  the  removal  of  the  family  to  England  and  the    J^^^^tonr 

necessi^  for  the  child's  being  in  England^  a  similar 

motive  might  have  induced  him  to  reject  that  choice, 

and  to  appoint  persons  resident  in  England* 

It  is  evident  that  the  Vice-Chancellor  was  not  pressed 
to  give  any  opinion  upon  this  point,  because  those,  who 
obtained  the  order  in  question,  were  satisfied  to  take 
it  without  an  adjudication  upon  that  question.  Neither 
am  I,  strictly  speaking,  asked  to  decide  it ;  but  I  can- 
not deal  with  the  case  without  deciding  it.  I  must 
know  what  the  situation  of  these  parties  is,  whether 
they  are  invested  with  the  power  and  authority  which 
the  act  of  parliament  gives  them,  before  I  can  see  my 
way  in  dealing  with  them  as  persons  who  have  no  tes- 
tamentary right.  I  have  already  stated,  that,  in  my  opi- 
nion, they  have  no  such  right ;  but  they  are  nevertheless 
persons  to  whom  the  father  has  shewn  a  marked  prefer- 
ence, on  the  supposition  of  the  infant's  residing  in  Scot- 
land; and,  no  doubt,  that  circumstance  ought  very  much 
to  influence  the  Court.  But  then,  if  the  question  is,  who 
ought  now  to  be  appointed,  I  find  these  gentlemen  ha- 
bitually residing  in  Scotland.  One  of  them  is  said  to  be 
a  member  of  parliament,  and  therefore  in  the  habit  of 
coming  to  England.  That  may  continue  a  longer  or  a 
shorter  time :  nobody  can  tell  how  long  he  may  continue 
to  be  a  member  of  parliament ;  or  whether,  being  a  mem- 
ber of  parliament,  he  may  think  proper  to  attend  to  his 
parliamentary  duties  in  London.  That,  therefore,  would 
be  a  very  slender  ground  for  the  Court  to  proceed  upon, 
where  the  objection  is  that  the  individual  is  not  ha- 
bitually residing  in  this  country.  With  regard  to  the 
others,  it  b  not  matter  of  dispute  that  they  are  Scotch- 

Vol.  I.  D  men 
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1841.       men  living  in  Scotland^  although,  no  doubt,  they  may 
Beatttb     <'<^<^Bioi^<^ly  come  to  England^  as  resident  Englishmen 
V.  may  go  to  Scotland:  their  homes  are  in  Scotland;  and 

if  the  case  should  arise,  which  ^is  not  at  all  likely  to 
arise,  of  this  Court  having  to  act  compulsorily  upon 
them,  in  order  to  carry  its  (Mders  into  effect,  there  is 
very  little  probability  that  it  would  find  them  residing 
in  England^  and,  therefore,  amenable  to  its  jurisdiction. 
Treating  this,  therefore,  as  a  case  in  which  it  is  my  du^ 
to  select  individuals  to  fill  the  office,  I  cannot  but  con- 
sider that  there  would  be  great  inconvenience,  if  not 
danger,  in  selecting  persons  who  reside  altogether  in 
Scotland^  or  whose  domicile  is  in  Scotland.  The  objec- 
tion is  one  which  has  always  been  felt ;  and  though  it 
has  sometimes  been  disregarded  where  it  has  applied  to 
some  only  of  several  individuals  who  seek  to  be  ap- 
pointed, yet  it  has  invariably  been  acted  upon  where  it 
applies  to  the  whole  body. 

The  question  of  property  I  consider  as  removed  out 
of  the  case  by  the  tutors  having  appeared  in  the  suit ; 
for  I  cannot  hear  the  trustees  of  an  estate  of  the  value 
of  2000/.  or  SOOOf.  a  year  tell  me  that  there  is  no  pro- 
perty belonging  to  the  child  over  which  the  Court  can 
exercise  its  jurisdiction.  They  being  parties  in  the  cause, 
and  having  appeared  in  the  cause,  this  Court  will  have 
no  difficulty  in  finding  the  means  of  maintenance  for 
the  child. 

Although,  therefore,  I  think  it  irregular,  contrary  to 
the  practice,  and  very  inconvenient  to  make  an  order  in 
the  first  instance,  appointing  guardians,  yet,  as  all  parties 
in  this  case  have  the  same  object  in  view  with  respect 
to  the  treatment  of  the  child ;  as,  on  the  one  hand,  the 
persons  who  have  the  immediate  care  of  the  child  are  its 
nearest  rielations,  and  only  near  relations,  and  obviously 

individuals 
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indiyidnals  to  whom  no  personal  objection  can  be  made, 
(for  none  has  been  made),  and  as  they  are  the  parties 
who  would  natarally  be  selected  if  there  were  nothing 
to  influence  the  discretion  of  the  Court  in  appointing 
any  one  else ;  while,  on  the  other  hand,  there  is  an  ob- 
vious convenience  in  having  those  persons  associated  in 
the  guardianship  who  must  at  all  events  have  the  care  of 
the  estate —  I  am  prepared  to  act  at  once  upon  the  sug^ 
gestion  which  I  threw  out  just  now,  provided  the  parties 
are  willing  to  adopt  it :  and  I  cannot  but  think  that  their 
good  will  for  the  interest  of  the  infant  would  be  best  ma- 
nifested by  their  agreeing  to  be  associated  in  the  trust, 
as  to  the  execution  of  which  there  does  not  appear  to 
be  any  difierenoe  of  opinion.  However,  if  that  shall  not 
be  done,  I  have  no  choice  left  but  to  refer  it  to  the 
Matta:  to  inquire  into  the  fortune  of  the  child,  to  ap- 
prove of  a  scheme—- which,  if  not  always  done,  is  very 
essential  to  be  done  where  any  difference  of  opinion  is 
likely  to  arise  as  to  the  mode  of  management ;  particu- 
larly, when  I  am  told  that  the  health  of  the  child  re- 
quires a  particular  mode  of  treatment,  and  a  residence  in 
a  country  which  would  not  be  naturally  its  proper  place 
of  residence  —  to  approve  of  a  scheme  for  the  residence 
of  the  child,  and  to  appoint  guardians.  I  hope  the  latter 
))art  of  the  order  will  not  be  necessary,  because  I  am 
sure  that  renewing  this  contest  in  the  Master's  office, 
and  probably  in  this  Court  again,  will  be  any  thing  but 
beneficial  to  the  infant. 


1841. 


Beattib 
Johnstone. 


The  tutors  declined  to  accede  to  the  Lord  Chancel- 
lor's suggestion,  and  have  presented  an  appeal  from  his 
Lordship's  decision  to  the  House  of  Lords. 
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JuneVl's.  In  the  Matter  of  NICKELS'  Patent. 

July  12. 

Aug.  5,  ^■^TTTO 

^I^HIS  was  an  appeal  from  two  orders,  made  by  the 
ters  patent  for  Master  of  the  Rolls  upon  a  petition  which  had 

«JJ j"^ention,  b^n  presented  to  him,  as  Keeper  of  the  Public  Re- 
rolment,  con-    cords,  by  one  Christopher  Nickels^  a  patentee. 

tain  the  same 
error,  the 

Master  of  the  The  petition  stated,  in  substance,  that  the  petitioner 
authority  to      ^^>  ^^  ^^^  month  of  September  18S8,  applied,  in  the 

order  the  en-  usual  way,  for  the  grant  of  a  patent  "  for  an  invention 
rolment  to  ^        ^  /     .  *      •  u-  r 

be  amended,     of  certam  improvements  m   machinery,    for  covering 

until  a  cor-  fibres  applicable  in  the  manufacture  of  braid  and  other 
responding  '^^ 

amendment  fabrics,"  and  had  in  due  course  obtained  letters  patent^ 
hrtSetTew""  b«a™g  date  the  21st  of  April  18S8,  That  both  his 
patent  and       original  petition  to  the  Crown,  and  the  Solicitor-General's 

been  resealed.  report  approving  of  the  grant,  and  also  the  specification 
An  appli-  ^f 

cation  havinp; 

been  been  made  to  the  Crown  for  the  grant  of  a  patent  for  an  invention  of  macbinerj 
for  covering  fibrous  substances  &c.y  and  the  Solicitor-General  having  certified  in 
favour  of  such  grant,  the  invention  was,  by  a  mistake  of  the  copying  clerk  in  the 
Home  Office,  misdescribed  in  the  Queen's  warrant,  by  inserting  the  word  **  re- 
covering**  for  the  word  **  covering;'^  and  the  error  was  adopted,  without  being  ob- 
served, in  the  Queen's  bill,  the  Privy  Seal  bill,  and  the  letters  patent.  After  the  letters 
patent  had  been  enrolled,  the  error  was  discovered,  and  the  patentee  having  procured 
the  Queen's  warrant,  the  Queen's  bill,  and  the  Priv^  Seal  bill  to  be  duly  amended  by 
the  proper  officers  of  the  crown,  presented  a  petition  to  the  Master  of  the  Rolb,  as 
keeper  of  the  public  records,  praying  that  the  enrolment  might  be  made  to  accord 
with  the  Privy  Seal  bill  as  so  amended.  And  the  Master  of  the  Rolls  made  an 
order  accordingly.  But,  upon  an  appeal  to  the  Lord  Chancellor  by  a  party,  against 
whom  the  patentee  had  previously  commenced  an  action  for  the  infringement  of 
the  patent.  Held,  that  the  enrolment,  could  on  no  account,  be  allowed  to  represent 
what  the  letters  patent  did  not  contain ;  and  the  appeal  petition  was  directed  to 
stand  over,  with  liberty  to  the  patentee  to  make  such  application  to  tlie  Lord 
Chancellor  as  he  should  be  advised.    An  application  was  accordingly  made  for  the 


not  to  commence  any  new  proceedings  for  past  infringement,  which  terms  havii^ 
been  declined,  a  joint  order  was  made  by  the  Lord  Chancellor  and  the  Master  of 
the  Rolls,  by  which  the  previous  order  of  the  Master  of  the  Rolls  was  discharged, 
and  the  enrolment,  which  had  in  the  meantime  been  amended  pursuant  to  that 
order,  was  directed  to  be  restored  to  its  original  state. 


Patent 
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of  the  invention  which  the  petitioner  had,  after  the  grant  184L 
of  the  letters  patent,  duly  signed,  sealed,  and  caused  ^-^^^^ 
to  be  enrolled,  had  described  the  invention  correctly,  as  Nickels' 
above  mentioned.  But  that  the  petitioner  had  lately  dis- 
covered that  an  error  had  been  made  in  the  office  of  the 
Secretary  of  State  for  the  Home  Department,  in  the 
Queen's  warrant,  in  which  the  clerk,  whose  duty  it  was 
to  prepare  that  instrument,  had,  by  mistake,  inserted  the 
word  "recovering"  for  the  word  "covering,"  and  that 
the  several  officers  who  were  entrusted  with  the  prepar- 
ation of  the  subsequent  documents,  viz. :  the  Queen's  bill, 
the  Signet  bill,  the  Privy  Seal  bill,  the  Letters  Patent,  and 
the  Enrolment  or  Exemplification,  had  all  adopted  the 
error.  It  then  stated  that  the  Queen's  warrant  had  been 
amended  by  substituting  the  word  "  covering "  for  the 
word  "  recovering,"  a  memorandum  being  written  upon 
it  and  signed  by  the  Secretary  of  State,  certifying  that  the 
correction  had  been  made  in  the  presence  of  her  Majesty, 
and  by  her  Majesty's  command :  that  the  Queen's  bill  had 
also  been  corrected  in  like  manner,  and  that  the  signet 
transcript  thereof,  called  the  Signet  bill,  had  also  been 
similarly  amended  by  the  proper  officer,  and  deposited 
with  the  Lord  Privy  Seal ;  but  that  the  Privy  Seal  bill 
was  in  the  hands  of  the  officer  of  the  Court  of  Chancery 
appointed  for  the  purpose  of  enrolling  the  letters  patent: 
and  the  petition  therefore  prayed,  that  the  proper  officer 
from  the  Privy  Seal  office  might  be  allowed  to  make 
the  alteration  in  accordance  with  the  Queen's  bill,  and 
that  the  exemplification  or  enrolment  of  the  letters 
patent  might  be  corrected  according  to  the  transcript  of 
the  Queen's  bill. 

The  petition,  (which  was  signed  by  the  Solicitor- 
General,  as  signifying  his  consent  to  it  on  behalf  of  the 
crown),  came  on,  in  the  first  instance,  exparte  ;  but  the 
Master  of  the  Rolls,  having  been  informed  that  pro- 

D  3  ceedings 
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1841.  ceedings  were  pending  between  the  patentee  and  a  oer- 
^*^*^^^^''^  tain  company  called  the  L/mdon  Caoutchouc  Company, 
Nickels*  in  which  the  validity  of  the  patent  was  in  questioD, 
Patent  directed  that  the  petition  should  stand  over,  in  order 
that  notice  of  it  might  be  given  to  the  company.  Such 
notice  having  accordingly  been  given,  the  petition  came 
on  again  before  the  Master  of  the  Rolls,  in  the  presenoe 
of  counsel  for  the  London  Caoutchouc  Company,  wheq 
it  appeared,  from  the  affidavits,  that  the  patentee  had,  in 
the  month  of  June  1840,  instituted  a  suit  against  the 
company,  in  the  Court  of  Chancery,  to  restrain  an  alleged 
infringement  of  his  patent,  which  he  described  in  his 
bill,  as  a  patent  for  improvements  in  machinery  for  caoer^ 
ing  fibres  &c. ;  and  had  afterwards,  by  leave  of  thai 
Court,  brought  an  action  against  the  company,  for  the 
purpose  of  trying  the  validity  of  his  alleged  patent ;  ttial 
the  company  had  pleaded  to  the  action,  and  had  also 
sued  out  a  writ  o(  scire  facias  to  repeal  the  letters  pat^it, 
insisting,  in  the  objections  which  they  delivered  both 
with  their  pleas  to  the  action  and  with  their  declaration 
in  scire JaciaSf  that  the  only  letters  patent  which  ap- 
peared to  have  been  granted  to  the  patentee,  were  letters 
patent  for  improvements  for  recovering  &c.,  and  that  no 
specification  had  been  enrolled  corresponding  to  sudi 
letters  patent,  and  that  for  that  reason,  amongst  othersi 
the  letters  patent  were  invalid.  On  the  part  of  the 
company  it  was  sworn,  that  until  the  above  mentioned 
proceedings  were  instituted  against  them,  none  of  the 
directors  of  the  company  were  aware  of  the  existence  ol 
any  patent  for  covering  && ;  while,  on  the  other  hand, 
the  patentee  stated  in  his  affidavit,  that  until  he  was 
put  upon  inquiry  by  the  perusal  of  the  writ  of  scire 
facias^  which  contained  the  word  ^^  recovering "  instead 
of  *^  covering,"  he  was  not  aware  of  the  error  whid 
had  found  its  way  into  his  letters  patent. 

Upon 
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Upon  that  petition  the  Master  of  the  Rolls  made  the        1841. 
two  orders  in  question.  ^^^*^^^"^^ 

*  In  re 

NiCKBLS' 

By  the  first  of  those  orders,  dated  the.27th  of  March  ^«^*- 
1841,  it  was  ordered  that  the  proper  officer  from  the 
office  of  the  Privy  Seal,  should  be  at  liberty  to  attend 
the  officer  in  whose  custody  the  Privy  Seal  bill  then 
was,  and  to  amend  the  said  Privy  Seal  bill,  if  he  should 
think  fit,  by  striking  out  the  word  *<  recovering"  and 
inserting  the  word  *^  covering"  in  lieu  thereof;  and  it 
was  ordered  that  the  rest  of  the  prayer  of  the  petition 
should  stand  over. 

By  the  second  order,  which  was  dated  the  SOth  of 
Marchy  after  reciting  that  the  Privy  Seal  bill  had  been 
produced  to  the  Master  of  the  Rolls  by  the  officer  in 
whose  custody  it  then  was,  and  that  it  appeared  to 
have  been  amended  in  pursuance  of  the  liber^  given 
by  the  first  order,  it  was  ordered  that  the  enrolment 
made  firom  the  Privy  Seal  bill  should  be  amended,  by 
striking  out  the  word  *^  recovering,"  and  inserting  the 
word  <*  covering ''  in  lieu  thereof,  so  as  to  make  the 
enrolment  conformable  to  the  Privy  Seal  bill  as  so 
amended ;  and  that  the  proper  officer  should  attend  his 
Lordship  with  the  enrolment  for  the  purpose  of  such 
amendment  being  made  in  his  presence:  and  it  was 
ordered  that  a  copy  of  that  order  should  be  endorsed 
on  the  roll  on  which  the  enrolment  was  made. 

The  case  now  came  before  the  Lord  Chancellor  upon      May  zu 
the  petition  of  the  London  Caoutchouc  Company,  pray- 
ing that  both  of  those  orders  might  be  discharged,  with 
costs. 

Mr.  Wigram  and  Mr.  Hindmarch^  appeared  in  sup- 
port of  the  appeal  petition. 

D  4  With 
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ISil.  With  respect  to  the  first  order,  they  contended  that 

^•^*v*^^     It  was  erroneous,  in  allowing  the  Privy  Seal  bill,  which 

Nickels'      was  in  the  nature  of  an  original  writ,  to  be  altered  with- 

Patcnt.       Q^^  being  resealed,  the  rule  being,  that  after  a  writ  has 

once  been  executed,  and  its  authority  exhausted,  it  could 

not  be  altered  without  being  resealed;  and  that  when 

resealed  it  took  effect,  in  its  altered  form,  from  the  date 

of  such  resealing. 

T/ie  Lord  Chancellor,  however,  observed  that  no 
question  of  that  kind  could  arise  upon  this  order,  be- 
cause all  that  it  did  was,  to  allow  access  to  the  document 
for  the  purpose  of  making  a  certain  alteration. 

As  to  the  second  order,  they  insisted  that,  although 
doubtless  not  so  intended  by  the  learned  Judge  by  whom 
it  was  pronounced,  it  amounted  to  nothing  less  than  the 
falsification  of  a  record,  inasmuch  as  the  enrolment  was, 
in  contemplation  of  law,  a  copy  of  the  letters  patent  and 
not  of  the  Privy  Seal  bill,  although,  in  practice,  it  was  ge- 
nerally made  out  from  the  latter  document  That  if  the 
letters  patent  required  amendment,  the  proper  and  regular 
course  was  to  make  an  application  to  the  Attorney  Ge- 
neral under  the  provisions  of  the  stat.  5&  6  }V.4f»  €•  83. 
5. 1 .,  which  statute,  however,  expressly  provided  that  the 
alteration  should  be  made  without  prejudice  to  proceed- 
ings pending  at  the  time ;  whereas  the  efiect  of  the  order 
in  question  would  be  to  make  the  Caoutchouc  Company 
wrongdoers  by  relation :  for  the  enrolment  would  now 
represent  that  the  patentee  had  all  along  been  entitled 
to  a  patent  for  machinery  for  covering  fibres,  Sec,  and, 
tlierefore,  by  the  aid  of  the  stat.  13  Eliz.  r.6.  which 
dispensed  with  the  production  of  the  letters  patent,  and 
made  the  enrolment  evidence  of  their  contents,  the  pa- 
tentee would  be  enabled,  on  the  trial  of  the  action  then 


In  re 

Nickels* 

Patent. 
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pending,  to  give  evidence  of  a  patent  which,  it  was  ad-       184L 
mittedy  bad  never  in  fact  passed  the  great  seal. 

Mr.  Tinneyf  Mr.  Dixon,  and  Mr.  Corrie,  for  the  pa- 
tentee, admitted,  diat  such  would  be  the  effect  of  the 
order  in  question ;  but  contended  that  a  patentee  of  an 
invention  was  regarded  as,  in  some  sort,  a  purchaser  for 
value,  WiUiams  v.  WiUiams  {a)\  and  that  it  was  an  act 
of  justice,  and  not  merely  of  grace  and  favour,  on  the 
part  of  the  Crown  to  relieve  him  from  the  consequences 
of  a  defect  in  his  title,  occasioned  by  the  default  of  one 
of  its  own  officers.  That  an  amendment,  the  only  object 
of  which  was  to  make  the  record  of  a  grant  correctly 
represent  what  the  grant  was  originally  intended  to  con- 
tain, stood  on  a  totally  different  footing  from  alterations 
suggested  by  an  after-thought  of  the  patentee ;  and  that 
it  was  to  cases  of  the  latter  description  only  that  the 
Stat  SiiSW.  4.C.  83.  was  intended  to  apply :  the  other 
class  of  cases  having,  they  said,  always  been  remediable  by 
an  exercise  of  the  common  law  prerogative  of  the  Crown ; 
in  support  of  which  proposition  they  cited  several  ab- 
stracts of  cases,  which  they  said  the  Master  of  the  Rolls 
had  found  by  a  search  among  the  records  in  the  Rolls 
Chapel,  and  in  which  it  appeared  that  verbal  inaccuracies 
in  the  records  of  grants  from  the  Crown  had  been 
amended  by  former  Masters  of  the  Rolls,  a  memoran- 
dum, to  that  effect,  being  in  each  case  annexed  to,  or 
written  upon  the  margin  of,  the  roll,  {b)  Upon  those 
cases  however  being  mentioned. 

The 

(a)  3  Mer*  1 57.  purpose  to  state  the  substance  of 

{Jf)  In  consequence  of  the  ob-  them.     The  references  to  the 

servationofthe  Lord  Chancellor  Rolls  from  which  they  were  ab- 

upon  these  cases,  it  is  concciyed  stracted,  are  as  follows :  — 
that  it  would  answer  no  useful       1.  Pat.  8  Hen.  7.  p.  1.  m,  S, 
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1841.  The  Lord  Chancellor  said, 

/„  re  Those  cases  prove  nothing  to  the  present  purpose : 

Nickels'  because,  for  any  thing  that  appears,  the  letters  patent 
may,  in  all  of  them,  have  been  altered  first  There  b  a 
power,  or  should  be  a  power,  to  alter  the  letters  patent ; 
and  when  that  has  been  done,  there  must  be  a  power  to 
alter  the  enrolment :  but  the  thing  to  be  shewn  is,  that 
the  enrolment  has  ever  been  altered  without  a  previous 
alteration  of  the  letters  patent. 

Mr.  JVigram^  in  reply. 


Junes.  On  coming  into  court  on  a  subsequent  day^   th^ 

Lord  Chancellor  expressed  himself  as  follows :  — 

I  have  desired  that  this  petition  might  be  put  into  the 
paper,  not  for  the  purpose  of  finally  disposing  of  it,  but 
only  for  the  purpose  of  informing  the  parties  of  the  view 
I  take  of  the  case,  in  order  that  the  patentee  may  have 
an  opportunity,  if  he  should  be  so  advised,  of  taking 
some  other  course  with  a  view  to  protect  himself  against 
the  consequences  of  the  mistake  which  has  occurred. 

That  there  was  a  mistake  is  evident.  It  is  quite  clear 
that  the  application  for  the  patent  properly  described 
what  the  patentee  wanted,  namely  a  patent  for  covering 
fibrous  substances,  and  that  the  mistake  arose  in  the 
Secretary  of  State's  Ofiice  for  the  Home  Department^ 
where,  in  copying,  the  letters  ^^  re"  were  prefixed  to  the 

word 

2.  Pat.  8  Hen.  a.  p.  2.  m.  4.  9.  Pat.  i  &  2  Ph.  &  M.  p.  5. 

5.  Pat.  35  Hen.  a.  p.  1.  10.  Pat.  1  Eliz.  p.  9. 

4.  Pat.  36  Hen.  b.  p.  4.  11.  Pat.  5  Eliz.  p.  7. 

5.  Pat.  56  Hen.  8.  p.  12.  12.  Pat  7  Eliz.  p.  5. 

6.  Pat.  37  Hen.  8.  p.  5.  m.  24.  13.  Pat.  7  Jac.  p.  18. 

7.  Pat.  2  Ed.  6.  p.  4.  14.  Pat.  8  Jac.  p.  44. 

8.  Pat  2  Ed.  6.  p.  5,  16.  Pat  9  Car.  1.  p.  5. 


Patent. 
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word  ^  covering^*'  so  that  from  that  pariod  down  to  the  1841. 
time  when  the  great  seal  was  affixed  to  the  patent,  all  "^^^V^ 
the  documents  described  the  patent  as  a  patent  for  re-  Nickels* 
covering  fibrous  substances^  instead  of  covering.  The 
patent  having  been  granted  with  that  word  in  it,  the 
enrohnent  contained  that  word  also.  At  a  certain  time^ 
which  is  not  very  material  for  the  present  purpose,  this 
error  was  discovered.  An  action  having  been  brought 
by  the  patentee  against  a  person  alleged  to  have  in- 
fringed his  patent,  it  was  discovered  that  the  patent  was 
not,  as  the  patentee  intended,  for  coverings  but  for  re- 
covering ;  and,  no  doubt,  after  having  been  at  the  expense 
of  procuring  the  patent,  and  after  having  disclosed  to 
the  public  the  nature  of  his  alleged  discovery,  and  after 
having  thought  himself  secure  in  the  enjoyment  of  the 
patent  for  some  considerable  length  of  time,  it  was  a 
very  great  hardship  upon  him  to  find,  that,  owing  to  an 
error  made  in  one  of  the  public  offices,  he  should  not 
be  in  a  situation  to  maintain  his  action  against  the  party, 
whom  he  alleges  to  have  inft*mged  his  patent. 

On  the  other  hand,  it  must  be  recollected,  that  the 
only  evidences  of  the  patent,  accessible  to  the  public, 
ware  the  docket  book,  kept  in  the  Patent  Office,  and 
the  enrolment,  both  of  which  cont£dned  the  word  '^  re- 
covering;'' and  if,  with  a  knowledge  of  nothing  else,  a 
party  had  proceeded  to  carry  on  business  in  a  mode 
which  would  be  no  infringement  of  a  patent  for  recover^ 
ingi  it  would  be  very  hard  if  he  were  to  be  liable  to  an 
action  for  so  doing,  there  being  no  public  evidence  of 
the  patent  which  he  is  said  to  have  infringed.  There 
is,  or  may  be,  hardship,  therefore,  on  both  sides. 

The  patentee,  discovering  that  there  was  this  error  in 
hb  patent,  takes  the  usual  course  for  correcting  that 
error:  he  applies  to  the  Secretary  of  State  for  the  Home 

Department, 
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1841.       Department)  and  procures  the  Queen's    bill    to    be 
^^^■V^*^     amended  by  introducing  the  word  "covering**  instead  of 
I^icKELs'      "  recovering."    A  corresponding  amendment  is  then 
Patent.       made  in  the  Signet  bill,  and  the  Privy  Seal  bill  is  amended 
from  that,  with  the  memorandum  of  the  proper  oflBcer 
of  the  Privy  Seal  Office  that  it  was  done  in  consequence 
of  the  amendments  in  the  previous  documents.     Now 
the  Privy  Seal  bill  is  the  authority  under  which  the 
holder  of  the  Great  Seal  puts  the  Great  Seal  to  the 
patent     It  is  no  authority  to  any  other  person,  and  is 
issued  for  no  other  purpose  whatever.     In  this  instance 
it  has  been  amended ;  the  object,  and  the  only  objectf  of 
such  amendment,  being  to  give  new  instructions  to  the 
holder  of  the  Great  Seal,  authorising  him  to  amend  the 
letters  patent  according  to  the  memorandum  found  on 
the  Privy  Seal  bill.     Having  obtained  that  amendment^ 
however,  in  the  Privy  Seal  bill,  what  use  does  the  party 
make  of  it?    Why,  instead  of  doing  that,  for  which 
alone  the  amendment  was  made,  instead  of  applying  to 
the  Great  Seal  to  consider  what,  under  the  circum- 
stances, might  be  done  by  way  of  relieving  him  from 
his  difficulty,  he  goes  at  once  to  the  Master  of  the  Rolls, 
and  obtains  an  order  to  alter  the  enrolment,  so  as  to 
make  it  represent  that  a  patent  was  granted,  as  of  the 
date  at  which  the  patent  originally  was  granted,  for 
covering  fibres ;  whereas  it  is  a  fact  known  to  both  par- 
ties, and  not  disguised  by  the  patentee,  that  his  patent 
is  for  recovering :  and  this  is  done  for  the  avowed  pur- 
pose of  enabling  him,  on  the  trial  of  an  action  now 
pending,  to  give  in  evidence  this  enrolment,  as  correctly 
representing  the  grant  of  the  Crown. 

Now  I  have  communicated  with  the  Master  of  the 
Rolls  since  the  case  was  argued ;  and  the  Master  of  the 
Rolls  entirely  concurs  with  me  in  the  opinion,  which  I 
understand  that  he  intunated  when  the  case  was  before 

him, 
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him,  that  nothing  can  be  permitted  to  remain,  which  will        1841* 
enable  the  party  to  produce  an  enrolment  differing  from     ^^^^^"^"^^ 
the  letters  patent.    If  any  doubt  could  exist  upon  that      Nickels' 
point  on  other  grounds,  it  would  be  removed  by  the        Patent, 
statute  of  Elizabeth  (a),  which  enables  parties,  by  pro- 
ducing the  enrolment,  to  dispense  with  the  necessity  of 
producing  the  letters  patent,  that  provision  evidently 
proceeding  on  the  assumption,  that  the  enrolment  cor- 
rectly represents  what  is  contained  in  the  letters  patent. 
The  title  of  the  party,  derived  from  the  Crown,  rests  on 
the  authority  of  the  letters  patent,  the  enrolment  being 
only  permitted  to  be  used  for  the  purpose  of  shewing 
what  the  patent  was,  or  rather  of  preventing  the  danger 
which  might  otherwise  arise  from  attempts  to  alter  the 
letters  patent,  which,  being  in   the  possession  of  the 
party,  are  of  course  more  exposed  to  frauds  and  other 
casualties  than  the  enrolment,  which  is  kept  in  this 
Court,  can  be. 

The  hardship  of  the  case,  however,  being  obvious,  it 
will  be  my  duty,  to  do  what  I  can,  consistently  with 
the  rules  which  regulate  the  conduct  of  the  holder 
of  the  Great  Seal  in  matters  of  this  nature,  to  relieve 
the  party,  provided  I  can  do  it  without  injury  to 
others.  For  that  purpose  what  I  propose  is,  before 
making  any  order  for  the  restoration  of  the  enrol- 
ment, which  I  may  perhaps  be  able  to  dispense  witli 
altogether,  to  give  the  patentee  an  opportunity  of  adopt- 
ing the  regular  course  in  cases  of  this  kind,  namely,  of 
applying  to  the  Great  Seal  to  correct  that  which  is 
obviously  an  error  in  the  terms  in  which  the  patent  was 
granted.  What  may  be  the  result  of  that  application, 
I  do  not  at  all  anticipate ;  but  the  patentee  may  be  as- 
sured that  he  will,  in  no  event,  be  permitted  to  produce, 

as 

(a)  15  SiU.  e.  6. 
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1841.        as  evidence  of  bis  patent,  an  enrolment  which  does  not 
^^^'^^     represent  what  the  letters  patent  contain. 


Nickels' 
Patent. 


The  appeal  petition  accordingly  stood  over,  and  the 
patentee  presented  a  petition  to  the  Lord  Chancellory 
praying  that  the  letters  patent  might  be  made  to  accord 
with  the  Privy  Seal  bill  as  corrected.  At  the  same 
time,  however,  the  petition  disclosed  the  fact,  that  the 
two  first  letters  of  the  word  ^^  recovering"  had  actually 
been  erased  in  the  letters  patent ;  but  it  was  positively 
stated  in  affidavits,  made,  in  support  of  that  petition,  both 
by  the  patentee  himself  and  by  his  agents,  in  whose  cus- 
tody alone  the  letters  patent  were  stated  to  have  been, 
that  after  diligent  inquiry  they  were  unable  to  discover 
when  or  by  whom  such  erasure  had  been  made. 

Jvly  12.  Upon  the  last-mentioned  petition  coming  on  to  be 

heard, 

Mr.  Tinney^  Mr.  Dixon,  and  Mr.  Corrie^  who  ap- 
peared in  support  of  it,  asked,  in  the  first  instance^ 
that  the  amendment  might  be  made  in  the  letters 
patent  without  resealing  them,  on  the  ground  that 
the  error  was  a  mere  clerical  error,  for  which  the 
patentee  himself  was  in  no  way  to  blame,  and  that,  nn« 
less  it  could  be  amended  without  resealing,  the  amend- 
ment would  be  useless,  as  they  apprehended  that  the 
patent  would  then  take  effect  only  from  the  date  of  the 
resealing. 

JTie  Lord  Chancellor. 

You  say  the  error  in  this  case  is  a  mere  clerical 
error ;  and  so  it  is  in  one  sense,  but  it  is  an  error  which 
goes  to  the  very  foundation  of  the  party's  title ;  and 
all  the  cases,  cited  the  other  day,  of  amendments  of 
clerical  errors  in  records,  are  cases  of  grants  of  pro- 
perty, 
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perty,  or  some  interest  in  proper^,  by  the  Crown,  in  1841. 
which  the  only  parties  concerned  were  the  Crown  and  ^^^^^ 
the  grantee ;  whereas,  here,  there  are  third  parties  to  be  Nickels'  j 
considered.  However,  whether  the  Crown  has  or  has 
not  the  power  of  doing  what  you  say  it  ought  to  do,  is 
what  we  need  not  discuss,  unless  you  can  shew  me  that 
I  have  authority  to  do  it  Now  the  Great  Seal  acts 
under  the  authority  of  the  Privy  Seal ;  and  the  instruc- 
Uons  I  receive  from  the  Privy  Seal  are,  to  reseal  the 
letters  patent  with  the  alteration.  [The  Lord  Chan- 
cellor here  took  up  a  Privy  Seal  bill  relating  to  another 
patent,  which  he  had  directed  to  be  sent  for,  for  the 
purpose  of  illustration,  and  proceeded  as  follows :  — ] 
What  I  now  hold  in  my  hand  is  a  Privy  Seal  bill  which 
was  first  brought  to  me  on  the  19th  oi  January  1841, 
and,  afterwards,  again  on  the  Sd  of  February^  for  the 
purpose  of  altering  the  letters  patent.  When  this  Privy 
Seal  bill  was  first  brought  to  me,  pursuant  to  the  stat 
of  Hen.  8.  (a),  this  recqn  was  indorsed  upon  it:  —  "  Re- 
ceived the  19th  of  January  1841.'^  That  was  the  date 
of  the  original  patent  —  for  the  statute  does  not  authorise 
me  to  put  the  Great  Seal  to  any  patent  except  as  of  the 
day  on  which  the  Privy  Seal  bill  is  brought  to  me— 
then  some  error  was  discovered  in  the  patent,  and  very 
shortly  afterwards,  namely  on  the  3d  of  February,  in  the 
same  year,  it  was  brought  back,  together  with  the  altered 
Privy  Seal  bill,  and  a  docket  in  these  words :  —  "To 
be  resealed  for  the  purpose  of  inserting  the  words,  &c." 
[the  words  of  the  alteration] ;  and  the  recepi  upon  that 
is,  «  Received  the  3d  o(  February  1841,  for  the  purpose 
of  resealing  the  patent  for  the  insertion  of  the  words, 
8tc." 

Mr.  Tinney  then  begged  that  the  Lord  Chancellor 
would  have  the  goodness  to  inform  him  whether  the 

date 
(a)  27  Hen.B.  c.  11. 


Patent. 
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1841.  date  of  the  alteration  and  reseating  would  appear  upon 
j^^^^  the  face  of  the  letters  patent,  observing  that,  if  it  would 
Nickels'  not,  he  conceived  that  the  alteration  would  answer  the 
purpose  of  the  patentee,  although  accompanied  by  re- 
sealing,  and  he  should  be  willing  to  take  it  in  that  way* 

The  Lord  Chancellor. 

The  date,  of  course,  is  not  altered  in  tlie  letters 
patent ;  but  there  is  the  recqn  on  the  Privy  Seal  bill 
to  shew  when  the  resealing  took  place.  If,  however,  you 
are  content  to  have  the  amendment  made  in  the  ordinary 
form,  I  should  like  to  know,  before  we  proceed  further, 
upon  what  terms  you  are  willing  that  the  alteration 
should  be  made.  There  may  be  very  good  reasons  why 
you  should  not  have  any  indulgence,  since  I  have  not 
yet  heard  the  other  side.  In  the  meantime,  let  it  be 
understood  that  I  shall  certainly  do  nothing  but  what  is 
usual ;  that  is  to  say,  I  shall,  at  all  events,  only  reseal 
the  letters  patent  upon  a  Privy  Seal  bill  being  properly 
brought  before  me,  and  that  I  shall  not  even  do  that 
without  taking  care  that  it  shall  not  prejudice  other 
persons. 

I  may  observe  that  I  had  some  doubt,  before,  as  to  the 
mode  in  which  an  alteration  was  to  be  made,  when  the 
letters  patent  had  been  actually  enrolled.  I  have  since, 
however,  been  furnished  with  the  only  instance  of  the 
kind  which  I  am  told  exists ;  and  it  was  effected  in  this 
way :  An  application  had  been  made  to  Lord  AlvanUy^ 
when  he  was  Master  of  the  Rolls,  to  alter  the  enrolment 
He  thought  he  could  not  do  it,  because  it  would  make  the 
enrolment  vary  from  the  letters  patent ;  and  afterwards, 
on  communication  with  the  Lord  Chancellor,  who 
thought  the  case  was  one  in  which  an  alteration  ought 
to  be  made  in  the  patent,  the  Master  of  the  Rolls  came 

into 
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into  this  Court,  and,  under  the  authority  of  the  Lord  1841* 

Chancellor,  the  patent,  having  been  altered,  was  resealed,  ^^^^^ 

and  then  the  Master  of  the  Rolls  made  the  enrolment  Kickbls* 
correspond  with  the  patent  so  altered. 


The  case  then  stood  over,  in  order  that  the  patentee 
might  consider  upon  what  terms  he  was  willing  that  the 
alteration,  if  allowed,  should  be  made. 


On  the  following  day  it  was  again  spoken  to,  when  Juiy  2. 

The  Lord  Chancellor  said,  that  the  only  terms  on 
which  he  would  entertain  the  application  to  amend  the 
patent  at  all,  were,  that  the  patentee  should  abandon, 
and  pay  the  costs  of,  all  proceedings  then  pending,  and 
undertake  not  to  bring  any  other  action  for  the  infringe- 
ment of  his  patent  up  to  that  time. 


Mr.  Tinney  having,  on  this  day,  stated  that  his  client       Aug,  5. 
declined  to  accede  to  the  terms  which  had  been  sug- 
gested. 

The  Lord  Chancellor  said,  that,  that  being  the 
case,  he  had  only  to  dispose  of  the  appeal  petition,  and 
to  restore  the  enrolment  to  its  original  state ;  for  which 
purpose,  as  the  document  was  in  the  custody  of  the 
Master  of  the  Rolls,  it  would  be  necessary  to  make  a 
joint  order. 

The  order,  after  reciting  that  the  Lord  Chancellor 
had  called  to  his  assistance  the  Master  of  the  Rolls 
upon  the  subject  of  his  orders,  bearing  date  the  27th 
and  30th  days  o(  March  1841,  and  that  it  appeared  that 
Christopher  Nickels^  the  patentee,  had  not  procured  the 

Vol.  L  E  Letters 


50  CASES  IN  CHANCERY. 

1841.       Letters  Patent  to  be  altered  according  to  the  Privy  Sea 
^V^     bill  as  altered,  was  as  follows : — 


Nickels' 
Piatent. 


« 

It  is  hereby  ordered  and  directed  that  the  order  made* 
by  his  Lordship  the  Master  of  the  Rolls,  dated  the  SOth 
day  of  March  last,  and  endorsed  on  the  Roll  on  which 
the  enrolment  of  the  said  Privy  Seal  bill  is  made^  lie 
discharged ;  and  that  the  enrolment  be  restored  to  the' 
state  in  which  it  was  before  such  order  was  made ;  and- 
that  a  copy  of  this  order  be  endorsed  on  the  said  RoIL 


In  the  course  of  the  long  Vacation  Lord  CoUenham 
resigned  the  Great  Seal,  which  was  thereupon  delivered, 
by  her  Majesty  to  Lord  I^^ndhurstf  who  was  sworn  into 
office,  and  took  his  seat  in  the  Lord  Chancellor's  Court 
at  Westminster  J  on  the  first  day  of  Michaelmas  term. 


Nov.  4.  SMITH  V.  The  EAST  INDIA  COMPANY. 

A  correspond-  ^T^HE  Plaintiff  was  the  captain  of  one  of  the  East 
paswdbe!^^  /nrfjfl  Company's  ships,  in  which  he  sailed  in  the 

tweenthe  year  1832  on  a  voyage  from  London  to  Madras  and 
rectors  of  the    Canton.     At  Madras  he  purchased  a  quantity  of  cotton 

EoMt  India       from  the  company's  agents,  and  shipped  it  on  board  the 

Ooinp&ny  And  ■%        %  » 

the  Commis-     vessel  on  his  own  account  to  Canton^  where  he  sold  it, 

s^ersforthe  ^^^^  ^j^  ^jjg  proceeds  purchased  a  cargo  of  silk,  with' 

IndtQy  (in  pur-  which 

niance  of  the 

requisitioiis  of  the  stat.  3  &  4  W.A.  c.  85.,)  relating  to  a  dispute  which  had  arisen 
with  respect  to  a  commercial  transaction  in  which  the  company  had  been  engaged 
with  a  tnird  party,  Held,  that  the  correspondence  was,  on  the  ground  of  public 
policy,  a  privileged  communication,  and,  consequently,  diat  the  company  were  not 
t)ound  to  produce,  or  set  forth  the  contents  of,  it  m  answer  to  a  bill  of  ducovery,  filed 
against  them  by  such  third  party,  in  relation  to  the  transaction  to  which  it  referred^ 


CASES  IN  chancery:  SI 

whkb  he  retorhcd  in  the  £:dlowing  year  to  London.       1841. 
On  his  arrival  at  London  the  silk  was  deposited  in  the     ^^^^"'^ 
.company's  warehouses  and  sold^  but  in  accounting  to  v. 

the  Plaintiff  for  the  proceeds,  the  company,  in  addition  ^^^^  ^^^ 
lo  a  deduction  for  the  freight  of  the  silk  from  Canton  to  Company. 
London^  claimed  to  retain  a  further  sum  in  respect  of 
freight  of  the  cotton  from  Madras  to  Canton ;  which 
latter  claim  being  resisted  by  the  Plaintiff,  he  brought 
an  action  against  the  company  for  the  balance  of  the 
proceeds,  after  deducting  the  freight  of  the  silk,  and  then 
instituted  this  suit  for  a  discovery,  and  an  injunction  to 
restrain  the  Defendants  from  setting  up  a  bond,  which 
he  had  executed  to  the  company's  agents  at  Madras^  and 
which,  in  addition  to  a  covenant  for  the  payment  of  the 
purchase-money  for  the  cotton  on  the  arrival  of  the  ship 
at  Cankmj  contained  also  a  covenant  to  pay  a  certain 
snm  for  freight;  the  bill  alleging  that  the  cotton  in 
question  was  of  an  inferior  quality,  and  that  the  Plaintiff 
had  purchased  it  at  a  higher  price  than  could  otherwise 
have  been  obtained,  in  consideration  of  his  being  allowed 
stowage  for  it  to  Canton^  free  of  freight ;  and  that  upon 
the  bond  being  tendered  to  him  for  execution,  he  had 
objected  to  the  covenant  as  to  freight,  as  being  incon- 
sistent with  the  terms  of  his  contract,  and  had  at  length 
executed  it  only  upon  the  faith  of  an  assurance  from 
the  compan)^s  agent,  that  it  was  merely  inserted  in  com- 
pliance with  the  ordinary  form  used  in  such  cases,  and 
that  it  was  not  intended^  in  this  instance,  to  be  enforced. 

The  bill  contained  the  usual  charge  as  to  documents ; 
in  answer  to  which  the  Defendants  referred  to  three 
schedules,  as  containing  all  the  documents  in  their  pos- 
session relating  to  the  matters  in  question,  but  insisted 
that  they  were  not  bound  to  produce  those  comprised 
in  the  third  schedule,  on  the  ground  that  they  con- 

E  2  tained 
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1841.       tained  confidential  communications,  which  had  passed 
Smith       bet^®^^  ^®  Court  of  Directors  and  the  Commissioners 
V.  for  the  affairs  of  Indian  relative  to  the  Plaintiff's  daim, 

]Sast  India    since  the  dispute  between  the  parties  had  arisen,  such 
Company,     communications  having  been  made  in  compliance  with 
the  legal  obligation,  imposed  upon  the  Court  of  Direc- 
tors, to  consult  with  the  Commissioners  before  they  ad- 
mitted the  claim. 

The  Yice-Chancellor  of  England  having,  on  the 
usual  motion,  ordered  the  production  of  these  docu- 
ments, the  East  India  Company  now  moved  before  the 
Lord  Chancellor  that  that  order  might  be  discharged. 

Mr.  Lqftus  Wigram  (in  the  absence  of  Mr.  Uoyd)^  in 
support  of  the  motion,  called  the  attention  of  the  Court 
to  the  Stat  3  &  4  ^.  4.  c.  85.,  by  which  all  the  bene- 
ficial interest  in  the  property,  contracts,  and  engage- 
ments of  the  East  India  Company  was  transferred  to 
the  Crown  for  the  service  of  the  government  of  India^ 
and  all  the  debts  and  liabilities  of  the  company  were 
charged  upon  the  Indian  revenue;  referring  particu- 
larly to  the  29th  section,  by  which  it  was  enacted  **  that 
**  the  Court  of  Directors  should  from  time  to  time  de- 
^*  liver  to  the  Board  of  Commissioners  for  the  affiiirs 
**  of  Indiay  copies  of  all  minutes,  orders,  resolutions,  and 
'*  proceedings  of  all  courts  of  proprietors  general  or 
**  special,  and  of  all  courts  of  directors  within  eight 
**  days  after  the  holding  of  such  courts  respectively ; 
*^  and  also  copies  of  all  letters,  advices,  and  dispatches 
"  whatsoever  which  should  at  any  time  or  times  be  re- 
<<  ceived  by  the  said  Court  of  Directors  or  any  committee 
'*  of  directors,  and  which  should  be  material  to  be  com- 
*^  municated  to  the  said  board,  or  which  the  said  board 
<*  should  at  any  time  require." 
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He  then  observed  that  the  documents  in  question  1841. 
were  not  only  confidential  communications,  but  commu- 
nications which  owed  their  existence  to  the  obligation 
imposed  by  that  enactment;  and  that,  inasmuch  as 
that  obligation  had  been  created  for  the  public  benefit, 
the  documents  were  entitled  to  the  same  privilege  of 
exemption  as  official  communications  between  a  governor, 
and  alaw  officer,  of  a  colony —orders  given  by  a  governor 
of  a  colony  to  a  military  officer-* or  a  correspondence 
between  an  agent  of  government  and  a  secretary  of 
state— all  of  which  had  been  held  to  be  privileged  on 
the  ground  of  public  convenience,  (a) 

Mr.  Jhrner  and  Mr.  Stevens^  conird^  observed  that 
this  was  the  first  time  that  the  privilege,  allowed  to  official 
communications,  had  ever  been  claimed  for  a  correspond- 
ence relating  to  mere  commercial  transactions :  that  all 
the  authorities  which  had  been  cited  on  the  other  side 
related  to  communications  of  a  purely  political  nature, 
of  which  a  disclosure  not  only  might,  but  must  neces- 
sarily, have  been  productive  of  public  mischief:  that 
the  relation  between  the  Court  of  Directors  and  the 
Board  of  Control  was  more  analogous  to  the  ordinary 
relation  of  principal  and  agent,  or  trustee  and  ceslui  que 
truslf  {Hedop  v.  The  Bank  of  England  (6),  Green  v. 
Weaver  {c)j)  than  to  that  which  existed  between  two 
officers,  or  branches  of  administration,  in  the  public 
service. 

Mr.  Zte  WigraUy  in  reply. 


The 

(a)  Se^PhUUppiim  Evidence,  (b)  ^  Sim.  193. 

p.  1187. 7th  ed.  (c)  1  Sm.  404. 

E  a 


54t 


CASES  IN  CHANCERY. 


1841. 


The  Lord  Chancellor,  (a) 

The  only  question  in  this  case  is  whether  certain 
documents,  being  a  correspondence  between  the  court 
of  directors  of  the  JEasi  India  Company,  and  the  com- 
missioners for  the  affairs  of  India^  contained  in  the  third 
schedule  to  the  answer  of  the  Defendants  should  be  pro* 
duced. 


■*■ 


It  was  said  that  they  ought  not  to  be  produced,  be- 
cause the  correspondence  was  a  confidential  correspond- 
ence ;  but  that  is  not,  of  itself^  a  sufficient  reason  for  the 
nonproduction  of  documents  which  are  referred  to  in  an 
answer*  It  was  then  said,  that  it  was  an  official  cor^ 
respondence,  and  therefore  privileged;  but  ain  official 
correspondence  is  not  privileged  as  such,  unless  under 
particular  and  special  circumstances :  and  therefore  it' 
becomes  necessary  to  consider  the  act  of  S  &  4;  ^  4«  c.  85., 
on  which  the  present  claim  to  exemption  is  founded. 

By  that  Act,  all  the  territorial  possessions  of  the  Ead 
India  Company  are  transferred  from  the  East 'India 
Company  to  the  Crowii,  to  be  held  by  the  East  £tdid 
Company  in  triist,  and  to  be  governed  and  managed,  Tot 
the  benefit  of  the  Crown.  In  addition  to  this,  all  th^ 
proper^  of  the  East  India  Company,  all  their  assets, 
are  transferred  to  the  Crown,  to  be  managed  by  the  East 
India  Company  in  trust  for  the  service  of  the  govern- 
ment of  India.  The  company  are  prohibited  frbni 
carrying  on  any  commercial  transactions,  except  for  the 
purpose  of  winding  up  their  affiiirs,  or  for  the  purposes 
of  the  government  of  India.  This  is  the  state  of  the 
East  India  Company  in  consequence  of  the  act  of  8  & 
4  W.  4.;  but|  in  all  those  affidrs,  they  are  placed  under 

(n)  Lord  L^fndMrii. 
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the  superintendence,  direction*  and  control  of  the  Com-        1841. 

missioners  for  the  affairs  o(  India;  and  in  order  that  that     ^"^^^^ 

Smith 

superintendence  and  control  should  be  exercised  effec-  v. 

tively  and  for  the  benefit  of  the  public,  it  is  necessary  ^as^d 
that  the  most  unreserved  communications  should  take  Companj. 
place  between  the  East  India  Company,  that  is,  between 
the  Directors  of  the  East  India  Company,  and  the  Board 
of  Control.  And  accordingly,  there  are  in  the  act  of 
parliament,  particularly  I  think  in  the  twenty-ninth  sec- 
tion, provisions  by  which  the  Directors  of  the£a5//iu/fa 
Company  are  required  to  make  commnnication  of  all 
their  acts,  transactionis,  and  correspondence,  of  every  de« 
scription,  to  the  Board  of  Control. 

Now  it  is  quite  obvious  that  public  policy  requires,  and 
looking  to  the  act  of  parliament,  it  is  quite  clear  that  the 
legislature  intended,  that  the  most  unreserved  communi- 
cation should  take  place  between  the  East  India  Com- 
pany and  the  Board  of  Control,  that  it  should  be  subject 
to  no  restraints  or  limitations ;  but  it  is  also  quite  obvious, 
that  if,  at  the  suit  of  a  particular  individual,  those  commu- 
nications should  be  subject  to  be  produced  in  a  court  of 
justice^  the  effect  of  that  would  be  to  restrain  the  freedom 
of  the  communications,  and  to  render  them  more  cau- 
tious, guarded,  and  reserved.  I  think,  therefore,  that 
these  communications  come  within  that  class  of  official 
communications  which  are  privileged,  inasmuch  as  they 
cannot  be  subject  to  be  communicated,  without  infring- 
ing the  policy  of  the  act  of  parliament  and  without  in- 
jury to  the  public  interests* 

I  am  opinion,  therefore,  that  the  order  of  the  Vice- 
Chancellor  ought,  on  these  grounds,  to  be  discharged. 


E  4 
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Nov.  s.      In  the  Matter  of  JOHN  PLUMMER  and  WILLIAM 
^^•®*  WILSON  Bankrupts. 


A  creditor, 
whose  debt 
was  secured 
by  the  joint 
and  several 
covenants  of 
two  partners 
in  trade,  and 
also  by  a 
mortgage  on 
part  of  the 
joint  pro- 
perty, ad- 
mitted to 
prove  his  debt 
against  the 
separate  estate 
ot  each,  with- 
out surrender- 
ing or  realis- 
ing his  mort- 
gage security. 


rilHIS  was  an  appeal,  in  the  form  of  a  special  casey 
-■-   from  the  Court  of  Review. 

The  material  facts,  as  stated  in  the  case,  were,  that 
previously  to  the  issuing  of  the  commission,  the  bank* 
rupts  carried  on  business  in  partnership  as  West  India 
merchants,  in  the  course  of  which  the  firm  became  in- 
debted to  George  Joadj  in  the  sum  of  2000/.  for  monies 
lent,  and  in  the  further  sum  of  5998^  IS$.  4tf.  for  the 
fireight  of  ships,  of  which  Joad  was  the  owner.     Being 
desirous  of  obtaining  further  advances,  they  assigned  to 
Joad  certain  West  India  securities  belonging  to  the  firm, 
and  entered  into  joint  and  several  covenants  for  the  pay- 
ment of  the  2000J1  and  any  further  sum  or  sums  which 
Joad  might  afterwards  advance  to  them ;  and  about  the 
same  time  they  gave  him  a  similar  security  for  the  pay- 
ment of  the  5998/.  135.  4td^  and  any  further  sums  in 
which  the  firm  might  afterwards  become  indebted  to  him 
for  freight,  not  exceeding  10,000/.    The  amount  due 
from  the  firm  to  Joad^  at  the  time  of  the  bankruptcy,  on 
the  first-mentioned  security  was  10,014/1  Is.  5(2.,  and  on 
the  other  security  10,742/.  45. 5(/.,  in  respect  of  which  two 
debts  he  tendered  a  proof  to  the  commissioners,  for  the 
gross  sum  of  20,014/.  Is.  Sd,  against  each  of  the  separate 
estates  of  the  bankrupts.    The  commissioners,  however, 
disallowed  the  proof,  and  the  judges  of  the  Court  of 
Review  having,  on  two  occasions,  on  which  the  case  was 
subsequently  brought  before  them  (a),  been  divided  in 

opinioDy 
(a)  See  1  Moni.  Deac.  ^  Deg.  101. 
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opinioD,  it  was  eventually  arranged  that  an  order  should  184L 

be  made^  allowing  the  proof,  without  prejudice  to  the  ^^^^^^""^ 

securities^  in  order  that  the  question  might  be  submitted^  Plummbb. 
in  the  form  of  a  special  case,  to  the  Lord  Chancellor, 

The  case  now  came  on  to  be  argued, 

Mr.  Sussell  and  Mr.  Bagshauoe  in  support  of  the 
appeal. 

From  the  earliest  times  of  administration  in  bank- 
ruptcy the  rule  has  been,  that  a  party  cannot  prove 
against  the  estate  under  dbtribution,  so  long  as  he  has 
any  part  of  the  bankrupt's  property  in  his  hands.  It 
is  true  that  the  securities  in  question  are  joint  property ; 
but  that  circumstance  makes  no  difference,  because  joint 
property  is  partly  the  property  of  one  partner  and  partly 
of  the  other,  and  the  rule  in  bankruptcy,  that  the  part- 
nership property  is  not  to  be  considered  as  constituting 
any  part  of  the  separate  property  of  either  of  the  part- 
ners until  alt  the  joint  debts  are  paid,  was  only  esta- 
blished with  a  view  to  an  equitable  distribution  among 
diflferent  classes  of  creditors,  and  was  not  intended  to 
interfere  with  the  other  rule  before  mentioned. 

The  only  semblance  of  authority  for  the  order  now 
appealed  from,  is  to  be  found  in  the  marginal  note  to 
the  case  of  Ex  patie  Peacock  (a),  which,  however,  does 
not  correctly  represent  the  principle  of  the  decision; 
for  it  appears  that  that  case  was  decided  upon  the  ground 
that  the  joint  estate,  against  which  the  proof  was  ten- 
deredy  was  the  fund  primarily  liable,  and  that  the  se^ 
parate  estate,  upon  which  the  security  had  been  given, 
was  merely  in  the  situation  of  a  surety :  and  therefore,  so 
fiur  from  supporting  the  order  in  question,  that  case  is, 

to 
(a)  8  GL  i  Jam.  87. 
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1841.  to  some  extent,  an  authority  against  it,  inasmuch  as  in* 
^'^!^^^'*^^  the  present  case  the  debt,  which  is  sought  to  be  proved 
Plummer.  against  the  separate  estate,  was,  in  its  origin,  a  joint  debt. 
Independently  however  of  that  consideration,  the  de- 
cision in  Ex  parte  Peacock  is  no  authority  for  this  order, 
that  case  being  the  converse  of  the  present  Each 
partner  has  a  qualified  interest  in  the  property  com- 
prised in  this  security,  although  it  i6  not  actually  the 
separate  property  of  either :  whereas  in  the  case  of 
Ex  parte  Peacockj  the  separate  estate,  which  was  the 
subject  of  the  security,  could  in  no  sense  be  said  to  be 
a  part  of  the  joint  estate  which  was  under  adminis^ 
tration. 

To  reconcile  the  principle,  upon  which  this  proof  has 
been  admitted,  with  Lord  LoughborougKs  Order  of  1794, 
it  would  be  necessary  to  hold  that  that  order  applies 
only  where  the  property  comprised  in  the  security 
belongs  exclusively  to  the  estate  under  administration. 
The  Order,  however,  is  general  in  its  terms,  and  ther^ 
is  no  authority  for  so  limiting  its  construction. 

Mr.  Swanston  and  Mr,  Haflf  conir&f  relied  ppon  the 
following  authorities,  Ex  parte  Parr{a)f  Ex  parte 
Smith  (6),  Ex  parte  Free  (c),  -Ear  parte  JRodgers  (rf).  Ex 
parte  ConneU{e\  and  Ex  parte  Davenport  (g).  Ex  parte 
Bofwden.  {h) 

Mr.  BagsJume  (in  the  absence  of  Mr.  RusseU\  in 


Tke 


(a)  1  Roic^  76.  (e)  5  JDw.SOl. 

{B)  9  GL4rJam.  105.  (g)  l  Mtmi.  D.  4*  ilfg.31^5. 

(c)  Ilrid^  850.  {h)  I  Deo.  ^  Ch.  135. 
{d)  1  J)ca,  4-  Ch.  38, 
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Tki  liORD  Obangellor. 

This  was  a  special  case  stated,  under  the'act  of  par-  in  re 
Kament,  by  the  Court  of  Review,  for  the  opinion  of  thi^  Plummbb, 
Court  [His  Lordship  then  stated  the  facts,  and  pro-  Dec.  s. 
ceeded  as  follows.]  Upon  these  facts  the  question  sub- 
mitted to  this  Court  is,  whether  G^or^^  Jba^  being  a 
separate  as  well  as  joint  creditor  of  the  bankrupts,  is 
entitled  to  prove  his  whole  debt  agaitil^t  their  separate 
estates ;  or  whether  he  is  entitled  to  prove  only  for  the 
balance  which  shall  remain  due  to  him  after  realising 
the  security  which  he  holds  upon  their  joint  estate* 

Now  what  are  the  principles  applicable  to  cases  of  this 
kind?  If  a  creditor  of  a  bankrupt  holds  a  security  on 
part  of  the  bankrupt's  estate,  he  is  not  entitled  to  prove 
his  debt  under  the  commission,  without  giving  up  or 
realising  his  security*  For  the  principle  of  the  bank- 
rupt laws  is,  that  all  creditors  are  to  be  put  on  an  equal 
footing,  and  therefore,  ^if  a  creditor  chooses  to  prove 
under  the  commission,  he  must  s^U  or  surrender  what- 
ever property  he  holds  belonging  to  the  bankrupt;  but, 
if  he  has  a  security  on  the  estate  of  a  third  person,  that 
principle  does  not  apply :  he  is  in  that  case  entitled  to 
prove  for  the  whole  amount  of  his  debt,  and  also  to 
realise  the  security,  provided  he  does  not  altogether 
receive  more  than  20s.  in  the  pound. 

That  is  the  ground  on  which  the  principle  is  esta- 
blished ;  it  is  unnecessary  to  cite  authorities  for  it,  as 
it  is  too  clearly  settled  to  be  disputed ;  but  I  may  men- 
tion Ex  parte  Benfiett  (a),  Ex  parte  Parr{b)j  and  Ex 
parte  Goodman  {c\  in  which  it  has  been  laid  down* 


The 


(a)  8  Aik.  S27.  (c)  J  MatL  373. 

lb)  1  fiote,  76. 
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1841.  The  next  point  is  this.    In  administration  under  bank- 

"^y^^  ruptcy,  the  joint  estate  and  separate  estate  are  considered 
Plummer.  as  distinct  estates :  and  accordingly  it  has  been  held^ 
that  a  joint  creditor,  having  a  security  upon  the  separate 
estate,  is  entitled  to  prove  against  the  joint  estate  with- 
out giving  up  his  security ;  on  the  ground  that  it  is  a 
different  estate.  That  was  the  principle  upon  which  JSx 
parte  Peacock  proceeded,  and  that  case  was  decided 
first  by  Sir  J.  LecuJi  and  afterwards  by  Lord  Eldon^  and 
has  since  been  followed  in  Ex  parte  Batoderu  (a)  Now 
this  case  is  merely  the  converse  of  that,  and  the  same 
principle  applies  to  it 

On  these  grounds  I  am  of  opinion  that  the  creditor 
is  entitled  to  prove  his  whole  debt,  without  giving  up 
his  security,  that  security  being  no  part  of  the  estate 
under  administration ;  and  therefore,  that  the  order  of 
the  Court  below  was  right;  but  as  the  point  b  one 
upon  which  the  Judges  of  that  Court  have  been  divided 
in  opinion,  on  two  occasions  on  which  it  has  been  brought 
before  them,  I  think  it  is  not  a  case  for  costs  on  either 
side. 

(a)  1  Dea.  ^  Ch.  15$. 
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I84I. 


LLOYD  V.  WAIT.  Nov.  ii,  i«. 

15.  94. 
Dee.  9. 

rilHE  bill  was  filed  by  the  Plaintiff,  as  heir  at  law  of        1542. 
"*•   Martin  Ucydy  who  had  died  intestate  in  the  year       •^^*-  *^' 
18S7|  having  mortgaged  his  real  estate  for  a  term  of  Awiitfopthe 

500  years,  to  secure  the  sum  of  1000/.  a  mortgage 

having  baen 
instituted  b^  a 
The  Defendants,  who  were  of  the  family  of  the  in-  party  claiming 

testate's  mother,  were  his  administrators.     And  the  bill  ^the'moi^ 
alleged  that  one  of  them,  John  Wait,  being  aware  of  the  gagor,who  had 
Haintiff's  title,  and  in  order  to  defeat  it  or  to  obtain  an  against  a 

undue  advantacce  over  him  in  any  attempt  which  he  p«ty  who 

^  •  also  claimed  to 

might  make  to  recover  possession,  had  lately  paid  off  be  the  heir  at 

the  mortgage  and  taken  an  assignment  of  the  term,  and  j^'fjjf  J^^ 

bad  prevailed  upon  the  tenants  of  the  estate  to  pay  their  session  of  the 

rents  to  him,  and  that  he  had  also  possessed  himself  of  the  ^i„iQg  an'as- 

title  deeds.    And  it  prayed  a  declaration  that  the  Plaintiff  sjgnnient  of 

was  entitled,  as  heir  at  law  of  the  intestate,  to  redeem  term  after 

fliA  notice  of  the 
''"^  Plaintirs 
claim ;  the  Court,  at  the  hearing,  made  an  immediate  decree  for  redemption,  refus- 
ing the  Defendant  an  issue  to  try  the  Plaintiff's  title,  although  it  depended  upon 
a  long  and  complicated  pedigree,  the  pedigree  being  established  to  the  satisfaction 
of  the  Court  by  documentary  evidence,  and  the  Defendant  having  entered  into  no 
evidence  in  support  of  his  own  claim  to  the  heirship. 

Sewtbie,  that  the  Court  would  have  in  like  manner  refused  an  issue,  had  the 
PlainUff  made  out  only  a  primH  facie  case  in  support  of  his  title,  inasmuch  as  the 
Defendant,  having  obtained  possession  as  mortgagee,  was,  in  this  suit,  to  be  consi- 
dered as  filling  that  character  only,  and  a  decree  against  him  in  that  character  would 
not  preclude  him  from  asserting  his  title  as  heir  at  law  in  another  proceeding. 

In  a  suit  for  redemption  by  the  heir  of  a  mortgagor  against  the  assignee  of  the 
mortgagee,  who  was  also  the  personal  representative  of  the  mortgagor,  the  Court, 
besides  the  usual  decree  for  redemption,  declared  the  Plaintiff  entitled  to  have  the 
balance  which  should  be  found  due. from  him,  and  which  should  be  paid  by  him  to 
the  Defendant,  in  respect  of  the  mortgage  debt,  interest,  and  costs  of  the  redemp- 
tion, repaid  to  him  out  of  the  personal  estate  of  the  mortgagor  in  a  due  course  of 
administration,  and  decreed  accordingly,  the  bill  being  properly  framed  with  a  view 
to  such  relief. 

An  entry  in  an  old  account  of  burial  fees  received  by  the  sexton  of  a  large  parish, 
by  which  he  charged  himself  with  the  receipt  of  a  certmn  sum  for  the  bunal  of  one 
Joiepk  Lloyd^  described  as  "  in  WelU  Street^*  admitted  as  evidence  that  a  person 
of  that  name,  who  was  proved  by  the  parish  register  of  burials  to  have  been  Duried 
there  on  the  day  on  which  the  entry  bore  date^  resided  in  WelU  Street. 
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1841.  the  mortgage ;  that  the  amount  of  the  rents  received  by 
the  Defendant^  John  Waity  might  be  set  off  against  the 
amount  due  upon  the  mortgage ;  and  that,  upon  pay- 
ment of  what  should  then  remain  due,  either  out  of  the 
personal  estate  of  the  intestate,  which  it  prayed  mig^t 
be  applied  to  that  purpose,  or,  if  that  should  be  insuffi- 
cient, by  the  Plaintiff  personally,  the  Defendant  Jclkn 
Wait  might  be  decreed  to  assign  the  term,  and  deliver 
up  the  title  deeds  to  the  Plamtiff. 

The  Defendant,  Jckn  tVaitj  by  his  answer  denied  the 
Plaintiff's  title,  and  stated  his  belief  that  he  was  himself 
the  heir  at  law  of  the  intestate,  and  insisted  that  he  was 
entitled,  in  that  character,  to  the  equity  of  redemption  of 
the  estate^  He  admitted,  however,  that  he  was  aware 
of  the  Plaintiff's  claim  when  he  took  the  assignment ; 
and  that  upon  the  execution  of  the  assignment  he  had 
applied  in  the  usual  manner  to  the  tenants  of  the  estate 
to  pay  their  rent  to  him,  which  they  had  accordingly 
done ;  but  he  denied  that  his  object  in  taking  the  as- 
signment was  to  defeat  the  Plaintiff's  claim,  or  to  obtain 
any  undue  advantage  over  him* 

The  only  question  in  the  cause  was,  as  to  the  Plain- 
tiff's title  as  heir  at  law.  In  support  of  his  pedigree, 
which  was  extremely  complicated,  being  traced  through 
a  common  ancestor  of  the  fourth  generation  back,  the 
Plaintiff  entered  into  a  great  deal  of  documentary  as 
well  as  some  parol  evidence,  part  of  which  went  to 
prove  that  the  families  composing  the  ascending  and  de- 
scending lines  of  the  pedigree,  and  both  of  which,  it 
appeared,  had  removed  from  Gloucestershire^  where  the 
common  ancestor  had  resided,  to  Londoti^  about  the 
middle  of  the  last  century,  had,  down  to  a  certain 
period,  kept  up  an  intercourse  together,  and  mutually 
acknowledged  each  other  as  relations.  ■  On  the  other 

hand, 
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handj,  the  Defendant,  Join  Wait,  examined  several  wit-  1841. 
nesses  for  the  purpose  of  shewing  that  the  intestate  had, 
during  his  lifetime,  held  no  intercourse  with  the  Plain- 
tiflTs  family,  nor  had  ever  referred  to  them  when  enu- 
merating his  relations :  but  the  Defendant,  entered  into 
no  evidence  in  support  of  bis  own  claim  to  be  heir  at 
law ;  and  it  was  proved  that  shortly  after  the  filing  of  the 
biU  the  Plainti£Phad  by  letter  applied  to  him  to  consent 
to  an  immediate  decree,  directing  an  issue  for  the  pur- 
pose of  trying  the  Plaintiff's  title  as  heir  at  law,  and 
that  that  o£Gsr  had  been  rgected. 

The  cause  now  came  on  to  be  beard  before  the  Lord 
ChaooeQor,  and  the  only  question  was,  whether  the 
Plaintiff's  heirship  was  sufficiently  made  out  to  entitle 
him  to  an  immediate  decree  for  redemption,  or  whether 
an  issue  should  be  directed. 

* 

The  SoUcUor^Generalj  Mr.  GirdlesUme,  and  Mr.  Sheb- 
beargf  for  the  PlaiuU£^  contended  that  the  evidence,  as 
it  stood,  was  sufficient  to  warrant  an  immediate  decree 
according  to  the  prayer  of  the  bill;  and  they  cited 
the  following  cases :  Short  v.  I^ee  (a),  Pym  v.  Bowre* 
man  (6),  Nicol  v.  Vaughan  (c),  Newman  v.  Milner.  {d) 

Mr.  Bichoi'dSf  Mr.  Sharpe,  and  Mr.  Boupelj  for  the 
Defendant  John  Wait,  cited  Moons  v.  De  Bemales  (e), 
Ma$on  V.  Mason  (g),  and  Burkett  v.  Randell  (h),  and 
insisted,  upon  the  authority  of  those  cases,  that  an 
issue  ought  to  be  directed.  They  argued  that  it  was  not 
fit  that  a  party  should  be  stripped  of  his  estate  until 

his 

(a)  S  J.  4-  fK.  464.    See  (rf)  2  r«.jun.483. 

pp.496.  508.  (e)  1  Ruts,  301. 

(6)  5  SwansL  241.  n.  (g)  1  Mer,  308. 

(c)  5  Biigh.  N.  S.  505.  (A)  3  Mer.  466. 
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1841.       fab  title  bad  been  negatived  by  the  verdict  of  a  jury; 
^■^^^^^    more  especially  where  the  question  between  the  parties 
V.  turned  upon   a    complicated    pedigree^    that  being  a 

^^^^*  matter^  for  the  investigation  of  which  the  mode  of  taking 
evidence  in  this  Court  was  peculiarly  ill-adapted.  That  a 
trial  at  law  was  the  more  necessary  in  this  case,  because 
upon  one  very  material  point,  viz.,  the  alleged  intercourse 
between  the  families  composing  the  ascending  and  de- 
scending lines  of  the  pedigree,  there  was  a  direct  con- 
flict of  evidence:  besides  which,  there  were  various 
links  in  the  chain  of  documentary  evidence  which  de- 
pended for  their  admissibility  and  effect  upon  parol 
testimony,  and  which  could  not  therefore  safely  be 
relied  on  until  that  testimony  had  been  sifted  by  cross 
examination. 

Mr.  Bobefison  appeared  for  the  other  Defendant. 

The  Sdicttor-General  in  reply  said,  there  might  per- 
haps be  some  foundation  for  the  argument  on  the  other 
side,  if  this  had  been  a  bill  of  ejectment  instead  of  being 
a  bill  for  redemption  of  a  mortgage  term :  it  might  be 
true  that  an  heir  would  be  entitled  to  an  issue  as  a 
matter  of  right,  before  the  Court  would  strip  him  of  an 
estate  which  he  claimed  in  that  character,  (a)  But  that 
was  not  the  situation  of  the  Defendant  in  this  case ;  for 
it  was  beyond  dispute  that  he  had  got  possession  of 
the  estate  a^  mortgagee,  and  a  court  of  equity  would  not 
allow  a  party  to  gain  an  advantage  over  his  competitor 
in  title  by  a  mere  trick,  and  after  having  acquired 
possession  of  an  estate  in  one  character  to  insist  upon 
retaining  it  in  another. 


In 

(a)  Lamella  Ch.  Prac.  vol.  ii.  p.  7529. 
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In  the  course  of  the  hearing,  the  following  question       1841. 
arose  upon  a  point  of  evidence.  Lloyd 


The  object  was,  to  identify  one  Joseph  Lioyd^  who 
was  proved  by  the  registrar  of  burials  to  have  been 
buried  in  the  parish  of  S/.  James^s^  Westminster^  on  the 
2Sd  May  1761,  with  a  person  of  the  same  name  who 
appeared,  by  the  rate  books,  to  have  been  rated,  in 
that  year,  for  a  house  in  Wells  Street  in  the  same  parish. 
The  evidence  tendered,  was  an  entry  in  a  book  produced 
firom  the  vestry  of  the  parish  church,  and  purporting  to 
have  been  kept  by  the  sexton,  for  the  period  in  ques- 
tion, in  compliance  with  certain  parochial  regulations, 
for  the  purpose  of  entering  the  burial  fees  received  by 
him,  and  for  which  he  was  accountable  to  the  rector. 
The  entry  was  as  follows :  — 

«  Joseph  Uqydj  in  Wells  Street,  Friday  22d.  Fever. 
U  195.'' 

Mr.  Richards  objected  to  its  being  received,  on  the 
ground  that  the  residence  of  the  party  was  immaterial 
to  the  purpose  for  which  alone  the  entry  had  been  made, 
or  oouki  be  received  in  evidence,  namely,  that  of  re- 
cording the  receipt  of  a  certain  sum  for  the  burial  of 
a  certain  person  within  the  parish. 

Mr.  Girdlestone,  contrdj  cited  the  following  cases  from 
PhiUipps  on  Evidefice  (a)  :  —  Warren  v.  Grenville  (A), 
Barry  v.  Bebbington  (c),  Higham  v.  Bidgway  ((/),  Stead 
V.  Heaton.  [e) 


The 


(a)  P.  955.  (i)  10  Eatit  118, 

{b)  S  Sir.  11 S9.  (0  4  T.  R.  669. 

ie)  4T.R.M18. 

Vol.  I.  F 


V. 

Wait. 
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1 84 1  •  7^  Lord  Chancellor. 

The  object  of  the  entry  is  to  record  the  receipt  of  a 
certain  sum  in  respect  of  the  burial  of  a  particular 
individual.  Who  is  that  individual  ?  Joseph  Liayd. 
That  is  not  sufficient  to  identify  a  person  in  such  a 
parish  as  &.  Jame^s ;  and  he  is  accordingly  entered  as 
Joseph  Liqyd  in  Wells  Street.  The  residence  of  the 
party,  as  well  as  his  name,  is  necessary  for  the  purpose 
of  identification.  I  will  look  into  the  cases  that  have 
been  cited;  but,  in  the  meantime,  I  shall  admit  the 
evidence. 

His  Lordship  did  not  afterwards  advert  to  the  point. 


The  Lord  Chancellor  now  delivered  judgment 

This  was  a  bill  filed  by  the  Plaintiff  Richard  Uagfd^ 
against  a  personal  representative  of  one  Martin  Uoffd^ 
who  had  obtained  an  assignment  of  a  mortgage :  and 
the  object  of  the  bill  was  to  redeem  the  mortgage.  The 
principal  discussion  was  upon  a  matter  of  evidence,  as 
to  whether  the  Plaintiff  had  or  had  not  made  out  his 
title  as  heir  at  law  of  Martin  Liqyd  the  intestate.  Bot 
it  was  contended  that,  under  the  circumstances  of  the 
case,  it  was  proper  that  the  Defendant  should  hsve 
the  option  of  taking  the  opinion  of  a  jury  on  that  point, 
and  of  contesting  the  right  of  the  Plaintiff  in  a  oonrt 
of  law. 

The  first  question,  then,  to  be  considered,  is  a  question 
of  fact,  as  to  the  pedigree.  [His  Lordship  then  took' 
an  elaborate  review  of  the  documentary  evidence,  ex- 
clusive of  those  parts  of  it  which,  depending  for  their 
admissibility  and  effect  upon  parol  testimony,  had  been 
the  subject  of  dispute  at  the  bar.     And  he  concluded 

by 
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by  declaring  it  as  his  opinion  that  that  evidence  alone  1841. 
was  not  only  sufficient  to  prove  the  pedigree,  but  that 
it  also  went  far  to  prove  an  intercourse  of  relation- 
ship between  the  fiunilies  composing  the  ascending  and 
descending  lines  of  the  pedigree  — a  circumstance, 
his  Lordship  observed,  which  was  not  immaterial;  be- 
cause, as  they  both  appeared  to  have  removed  to 
London  about  the  same  period,  the  case  would  have 
been  one  of  suspicion,  unless  some  intercourse  had 
been  proved  to  have  subsisted  between  them  subse- 
quently to  that  time.  As  to  the  parol  evidence  upon 
that  point,  his  Lordship,  after  taking  a  review  of  it, 
concluded  by  observing  that  there  was  no  necessary 
inconsistency  in  it,  inasmuch  as  the  Plaintiff's  witnesses 
referred  to  a  different  period  from  those  of  the  Defend- 
ant; and  the  estrangement  between  the  two  families 
during  the  more  recent  period,  to  which  the  latter  tes* 
timony  referred,  might  easily  be  accounted  for  by  the 
difference  which  appeared  to  have  taken  place  in  their 
respective  circumstances.  His  Lordship  then  proceeded 
as  follows :  — ]  The  parol  evidence  then  is  confirmatory 
of  the  documentary  evidence,  which,  in  itself^  is  exceed- 
ingly strong :  and  the  result  is,  that,  in  my  opinion,  the 
Haintiff's  case  is  clearly  made  out  and  established. 

But  then  it  is  said  that  the  Defendant  is  entitled  to  have 
an  opportunity  of  contesting  the  claim  of  the  Plaintiff  at 
law.  Let  me,  however,  direct  attention  to  the  circum^- 
stances  in  which  the  Defendant  stands.  He  was  one  of 
the  personal  representatives  of  the  intestate ;  there  was 
the  mortgage  outstanding ;  he  knew  of  the  claim  of  the 
Pliuntiff ;  —  he  admits  that  in  his  answer — and,  knowing 
of  the  claim  of  the  Plaintiff,  he  paid  the  principal  and 
interest,  and  obtained  an  assignment  of  the  mortgage. 
He  says  he  did  not  do  it  to  defeat  the  Plaintiff's  claim ; 
but  be  knew  of  the  claim :  he  obtained  the  assignment, 

F  2  and 
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1841*  and  the  effect  of  that  was,  to  impede  the  claim.  After 
he  bad  obtained  the  assignment,  be  says  he  gave  notice 
to  the  tenants  in  the  usual  way,  informing  them  that  be 
bad  obtained  it,  and  requiring  payment  of  the  rents ; 
they  paid  the  rents,  and  have  continued  to  pay  them, 
accordingly.  He  therefore  obtained  possession  in  the 
character  of  mortgagee.  It  is  true  that  in  his  answer 
be  says,  ^*  though  I  acquired  the  possession  as  mort- 
gagee, I  claim  the  equity  of  redemption  as  heir  at  law 
of  the  intestate;"  but  be  gives  not  the  slightest  evi- 
dence to  shew  that  he  is  heir  at  law.  He  holds  the 
estate,  therefore,  merely  in  the  character  of  mortgagee, 
and,  standing  as  he  does  in  that  situation,  and  a  strong 
case  being  made  out  against  him,  where  even  a  primd 
fade  case  would  have  been  sufficient,  be  cannot,  as  a 
matter  of  right,  be  entitled  to  have  a  trial  at  law. 

Having,  then,  no  such  right,  the  Court  is  asked,  in 
the  exercise  of  its  discretion,  to  allow  him  a  trial.  For 
what  purpose  ?  He  does  not  state  what  facts  are  to  be 
proved  or  what  are  to  be  controverted ;  but  he  insists 
generally  that  the  evidence  ought  to  be  sifted  on  cross- 
examination.  I  do  not  think,  however,  that,  in  a  case 
like  this,  the  Court  would  be  justified  in  allowing  the 
Defendant  a  trial  at  law  before  a  decree  for  redemption 
is  made.  I  think  it  would  be  a  very  improper  exercise 
of  the  authority  of  the  Court,  and  a  very  unsound  exer- 
cise of  its  discretion,  which  would  create  great  delay ; 
and  nobody  can  look  at  these  proceedings  and  the  na- 
ture of  the  evidence  produced,  without  seeing  that  the 
expense  consequent  upon  it  would  be  enormous.  But 
what  is  the  situation  of  the  Defendant?  If  be  has 
really  a  tide  as  heir  at  law,  this  decision  will  not  pre- 
clude him  from  asserting  it  hereafter  at  law  or  in 
equity,  as  he  may  be  advised,  according  to  the  nature  of 
the  case.    The  only  thing  determined  by  this  decree  is 

the 


of  the  decree,  it  being  contended  on  the  part  of  the  De- 
fendant that  the  only  decree  which  could  be  made  in 
this  suit  was  the  common  decree  for  a  redemption  of 
the  mortgage,  and  that,  in  order  to  obtain  the  ulterior 
relief  prayed  by  the  bill,  it  would  be  necessary  for  the 
Plaintiff  first  to  pay  off  the  mortgage  debt,  and  then  to 
file  a  bill  in  the  nature  of  a  supplemental  bill  on  behalf 
of  himself  and  all  the  other  creditors  of  the  intestate ; 
inasmuch  as  his  only  title  to  such  relief  at  present  was 
an  equity  which  was  subject  to  the  claims  of  the  general 
creditors,  and  the  Court  had,  in  this  suit,  no  means  of 
administering  the  estate  in  such  a  manner  as  to  in- 
demnify the  administrators  against  those  claims :  it  was 
further  contended  that,  at  all  events,  that  relief  could 
not  be  obtained  in  the  absence  of  the  next  of  kin  of  the 
intestate,  they  being  the  parties  beneficially  entitled  to 
the  surplus  of  the  estate  after  payment  of  the  general 
creditors,  and  consequently  interested  in  opposing  the 
Plaintiff's  claim. 

F  3  On 
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die  redemption  of  the  mortgage :  he  will  have  his  prin-        1841. 
cipal  and  interest  repaid ;  and,  after  that,  he  will  be  in     ^"^^^"^'^ 
a  situation  to  contest  the  Plaintiff's  claim.     He  has  the  v, 

less  reason  to  complain,  because  from  the  correspond- 
ence which  took  place  between  the  parties  it  appears 
that  be  might,  if  he  had  thought  proper,  have  had  the 
question  in  the  first  instance  decided  at  law.  He  did 
not  choose  to  do  so ;  and  I  think  that  under  such  cir- 
cumstances the  Court,  being  satisfied  that  the  pedigree 
has  been  satis&ctorily  established,  ought  not  to  allow 
him  to  have  a  trial  at  law  before  it  pronounces  a  decree 
in  this  cause  for  the  redemption  of  the  mortgage. 


The  case  was  afterwards  spoken  to  upon  the  minutes         1S4S. 


Jan.  S5. 


i 
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1841.  On  the  other  hand»  it  was  insisted  that  the  whole  of 

the  relief  prayed  by  the  bill  might  be  obtained  in  the 
present  sait  It  was  true  that  the  Plainti£P's  equity  was 
subject  to  the  claims  of  the  general  creditors ;  but  so  was 
the  claim  of  a  legatee ;  and  yet  it  was  never  doubted  that 
in  a  suit  by  a  l^atee  such  a  decree  might  be  made  for 
the  payment  of  hb  legacy,  as  would  afford  the  personal 
representatives  full  protection  against  the  claims  of  cre- 
ditors. 

In  the  course  of  the  discussion  the  following  autho- 
rities were  cited :  —  Hale  v.  Cox  (a),  Bider  v.  W€^er(b\ 
Waring  v.  Ward  (c),  Hamilton  v.  Haughlon  (d),  Seton  on 
Decrees,  {e) 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said,  he  was  clearly  of  opi- 
nion that  the  objection  for  want  of  parties  was  not  main- 
tainable :  and  that,  with  respect  to  the  other  objection, 
he  would  make  inquiry  as  to  the  practice. 


On  a  subsequent  day  his  Lordship  said,  he  was  of 
opinion  that  no  supplemental  bill  was  necessary,  and 
that,  unless  assets  were  admitted,  an  account  must  be 
t^en  of  the  personal  estate. 


By  the  decree,  as  drawn  up,  it  was  declared  that  the 
Plaintiff,  as  heir  at  law  of  the  intestate  Martin  Lbyd^ 

was 

(a)  3  Bro.  C.  C.  322.  (c)  5  F«.  670. 

(6)  2  P.   Wm*.  328.;    see  p  \d)  2  BUgh^  169. 

335.  \e)  P.  52. 


CASES  IN  CHANCERY.  71 

was  entitled  to  redeem  the  premises  comprised  in  the        1841. 

moTtgase;  and, — after  the  usual  decree  for  redemption    ^"T"^^^^^^^ 

je*^    '         »  ,       .     ™  .  Lloyd 

oi  the  mortgaged  premises,  upon  payment  by  the  Flam-  9. 

tiff  to  the  Defendant  t/<7^»  fVait  of  the  balance,  if  any,  Wait. 
which  the  Master  should  certify  to  be  due  to  him  for 
principal  and  interest  upon  the  mortgage,  and  his  costs 
as  mortgagee,  after  deducting  therefrom,  in  the  usual 
manner,  what  should  be  found  to  have  been  received  by 
the  said  defendant  on  account  of  the  rents  and  profits  of 
the  mortgaged  estate  — It  was  further  declared,  that  the 
Plaintiff  was  entitled  to  have  such  balance,  if  any,  as  the 
Master  should  find  to  be  so  due,  and  which  should  be 
or  have  been  paid  to  the  said  Defendant,  John  Watty  by 
the  said  Plaintiff,  for  principal,  interest,  and  costs  as 
aforesaid,  and  also  such  amount  as  should  be  or  have 
been  retained  by  the  said  Defendant,  John  Wait^  in  or 
towards  satisfaction  of  his  said  principal,  interest,  and 
costs  out  of  the  said  rents  and  profits,  repaid  to  him  the 
said  Plaintiff  out  of  the  personal  estate  of  the  said  in- 
testate in  a  due  course  of  administration.  After  which 
followed  the  usual  consequential  directions  for  taking 
the  accounts  of  the  personal  estate  of  the  intestate  and 
of  his  debts,  other  than  the  said  mortgage  debt,  adver- 
tising for  creditors,  &c. 

Reg.  Lib.  1841.  B.  f.  401. 
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1S4I. 


1H4L  WOODCOCK  V.  RENNECK. 

AW.  H.  10.  16. 

7aM.9i.  TN  this  case,  which  came  before  the  Court  upon  an 
A  iviUtor  be-  <'-  appeal  from  a  decree  of  the  Master  of  the' Rolls,  the 
I  miAtuck      ^^  Chancellor  delivered  the  following  judgment :  — 

i\w  (livulvmU        The  Lord  Chancellor. 

to  7.  (*  mtd 

X  \m  wl(^  This  is  a  question  arising  out  of  the  will  of  William 

livv«,  iiml  tbi»  Uniofu    The  testator  bequeathed,  among  other  things^ 

liiti  oHhv  to  his  trustees  the  sum  of  17002.  4  per  cent  Bank  an- 

ttiu>i-  (hoir  nuities,  in  trust  to  pay  the  dividends  to  Josq>h  Ckriiiie 

llnr.t'iJ*'"  ^^  'Sam*  his  wife  during  their  lives,  and  the  life  of  the 

uwk^Wv  or  survivor ;  and  after  their  decease  then  in  trust  to  trans- 

luii'k  iiiito  ^'^^  o^  P^y  o^^r  ^^^  s^  stock  nnto  their  children,  in 
ihtJir  ihildran,  gudj  shares  and  proportions  as  the  survivor  of  them, 

uiiil  prdpor-      the  said  Josepk  Christie  and  Sarah  his  wife,  by  bis  or 

lidiu  aa  the      j^^^  \^^  ^jj  gfaould  direct  or  appoint 
kiirvivur  of  ^^ 

thorn, «/.  C. 

wilV'hi»  or  '^®  testator  died  in  the  year  1817.     At  the  time  of 

her  last  will  his  death  there  were  three  children  of  Joseph  Chrisiie 

or  appoint.  ^^  Sarah  his  wife  living.     One  of  them  died  in  the 

At  the  death  following  year,  1818.     Another,  Jouce  Linton  WoodcodL 

of  the  testa-  -r         r.     i         t»i     •       .m      t      i    •  i  r«  » 

tor,  J,  C.  and  the  wife  of  the  Plaintifi,  died  m  the  year  1832.  Sarah^ 
^lihken^'^^^  the  wife  of  Joseph  Christie^  died  in  the  year  1818. 
living.    After   Joseph  Christie  having  survived  his  wife,  and  having 

S'aKoof  ^°'y  ^"®  ^'^"^  *^"  '*^*°fr  namely,  Eleanor,  wife  of 

those  chil-  the  Defendant  Benneck.  in  the  year  1 8S2  made  his  will. 

l^will,ap^  ^^^  executed  the  power  given  to  him  by  the  will  of 

pointed  the  WiUiam  Linton,  and  thereby  appointed  the  whole  of 

the  only  sur-  the  said    sum  of   1700/.  in  favour  of  his  surviving 

Hddf «1SJd  daughter  EUanor  Renneck. 
appointment. 

It 
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It  b  contended  that  Joseph  Christie  had  no  au- 
thority under  the  will  of  William  Linton  to  make  such 
an  appointment  Thb  depends  upon  the  true  con- 
struction and  meaning  of  the  above  clause,  whereby  the 
testator  directed  his  trustees,  after  the  decease  of  the 
survivor  oi  Joseph  Christie  and  Sarah  his  wife,  to  trans- 
fer or  pay  over  the  said  stock  unto  their  children,  in 
such  shares  and  proportions  as  the  survivor  of  them  by 
his  or  her  last  will  should  direct  or  appoint  When 
the  testator  directed  that,  after  the  death  of  the  sur- 
vivor, the  transfer  should  be  made  to  their  children  in 
such  shares  as  the  survivor  should  appoint,  he  must,  I 
think,  be  taken  to  have  meant  children  among  whom 
the  shares  were  capable  of  being  appointed  by  the 
donee  of  the  power.  But  as  the  power  was  to  be  exe- 
cuted by  will,  those  children  could  only  be  such  as 
were  living  at  his  death,  that  is,  at  the  death  of  the  sur- 
vivor of  Joseph  Christie  and  Sarah  his  wife.  In  this 
case  one  child  only  survived,  but  that  creates  no  diffi- 
culty ;  for  it  is  clear  that  in  the  case  of  a  power  to  ap- 
pomt  to  surviving  children,  the  power  might  be  exe- 
cuted in  favour  of  a  single  surviving  child. 


1841. 


Woodcock 
Rbnnbck. 


It  was  contended  on  the  part  of  the  Plaintiff,  that  this 
was  a  vested  interest  in  all  the  children  living  at  the  death 
of  the  testator  William  Linton.  For  it  was  said  that  the 
words  of  the  bequest  in  favour  of  the  children  were,  in 
substance,  the  same  as  those  which  were  made  use  of  in 
the  bequest  to  Joseph  Christie  and  Sarah  his  wife,  who, 
it  was  admitted,  took  a  vested  life  interest  under  the 
will.  But  to  support  this  argument  a  part  only  of  the 
words  are  taken,  omitting  the  subsequent  portion  of  the 
ckuse,  upon  the  true  construction  of  the  whole  of 
which  the  question  must  depend. 


This 
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Woodcock 

V. 

Ren  NECK. 
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This  case  gave  rise  to  much  discussion  at  the  bar,  and 
many  authorities  (a)  were  cited  on  both  sides ;  bat  the 
question  at  last  resolves  itself  into  very  narrow  limits. 
I  think  the  interpretation  I  have  put  upon  the  clause  is 
the  true  interpretation,  that  it  is  consistent  with  the 
principles  to  be  extracted  from  the  cases  that  were  re- 
ferred to,  and,  as  it  accords  with  the  judgment  of  the 
Master  of  the  Rolls,  the  appeal  must  be  dismissed  with 
costs. 


^ 


Mr.  Girdlestone  and   Mr.  Roupell  appeared  for   the 
Plaintiff,  in  support  of  the  appeal. 


Mr.  Richards^   Mr.  Turner^  Mr*  Parryj  Mr.  DixaOj 
Mr.  Busk,  and  Mr.  TayloTj  for  the  other  parties. 


(a)  The  cases  cited  in  the  ar- 
gument were  the  following:  — 
Hockley  v.  Mawbey,  1  Ves,  jun. 
143.;  see  p.  150.;  Madocy.Jack' 
ton,  2  B,  C,  C.  5S8. ;  Casterton  v. 
Sutherland,9  Tex.  445.;  Vanderzee 
V.  Aclom,  4  Ves.  771.;  Campbell 
V.  Sandy t,  1  Sch,  4*  Lef,  281.; 
Reade  v.  Reade,  5  Ves,  744.; 
Boyle  V.  Bishop  of  Peterborough, 


1  Ves.juxu  S99.;  Butcher  w.Bui^ 
cher,  1  V.S^B,  79. ;  HousUmn  v. 
Houstourty  4  Sim.  611.;  Bra^  ▼. 
Hammersley,  5  Sim.  5 1 5.;  M*Gkie 
V.  M'Ghie,  2  Madd.  368.;  Waisk 
V.  WaUinger,  2  R.  ^  M.  78. ; 
Crook  V.  Brooking,  2  Fern.  50. ; 
Needham  y.  Smith,  4  Buss.  318. ; 
Kennedy  v.  Kingston,  2  •/•  4*  ^• 
431. 
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VAUGHAN  V.  BUCK.  Nov.  le.  20. 

TTENBY  WILUAM  VAUGHAN  made  bis  wiU,  A  testator  be- 
■^  dated  12th  of  Afcy  1830,  as  foUows:  — «« First,  I  g^bSjiSL 
will  and  bequeath  to  my  beloved  wife  Elizabeth  Vaughanf  >°g  the  whole 
the  whole  of  my  properly  during  her  natural  life,  and  to  his  wil«  for 
after  to  be  equally  divided  between  my  survivins  chil-  ^®»  *"**  ^^' 
dreoy  excepting  a  moderate  sum,  say  30/.  or  40/.»  to  put  equally  di- 
my  eldest  son  Henry  Vaughan  apprentice  to  any  trade  his  diHdren^" 
that  he  may  chance  to  &ncy,  and  the  same  to  my  second  He  then  gave 
soa  Charles  Vaughatij  should  he  live*     I  will  and  be-  his^hildren 
queath  to  my  two  sons  Hemy  Vamhan  and  Charles  andtohig 

wife  some  oe* 

Vaughan  the  sum  of  100^  each  on  their  becoming  of  cuniary  and 
ace.     I  also  will  and  bequeath  the  sum  of  100/.  to  each  specific  h 
of  my  daughters  &raA  Vaxtghan  and  Emma  Vaughatiy  wards  be- 
when  they  become  of  age,  should  they  live.     I  give  to  ^JiwIT^"  The 
my  son  Henry  my  watch  and  some  of  my  books,  such  property,  my 
a9  he  may  like  best,  or  his  mother  may  think  most  use  2^orth  Street 
to  him.     My  furniture,  clothes,  books,  &c.  I  leave  to  ^^*  Mary^ 
mywifi^.     Ine  property,  my  bouse,  2\.  North  Street^  lease  at 48/.  a 

&  Marylebone^  let  on  lease  at  48/.  a  year,  1000/.  new  y®^'  *^^^^' 
•^  ^  new  4  per 

4  per  cent,  1500/.  in  the  3  per  cent  consols,  645/^  cents.,  1500^. 
in  the  threes  reduced,  and  20/.  per  annum  in  the  long  cent  consols 
annuities,  all  this  I  ^ve  to  my  wife,  with  the  residue  645/.  in  the 

and  interest,  should  there  be  any."  dJ^wdfio/. 

per  annum  in 

U.      1 

The  testator  died  in  the  month  of  March  1838.     His  nuides,  all  Jiis 

widow  took  out  letters  of  administration  with  the  will  '  ff ^®  ^/^,  ""7 

wife,  with  the 

annexed,  and  afterwards  married  the  Defendant  William  residue  and  in- 
James  Buck.    The  biU  was  filed  by  Henry  Vaughan,  SbJa?/" 

one  Held,  that  the 

widow  took  a 

life  interest  only  in  the  general  residue,  including  the  pardculars  enumerated  in  the 

conduding^clause,*  but  that  of  those  particulars  she  was  entitled  to  the  enjoyment  in 

specie.^ 
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one  of  the  testator's  sons,  against  his  mother  and  her 
second  husband,  and  the  other  children  of  the  testator^ 
for  the  purpose  of  having  the  rights  of  all  parties  in- 
terested under  the  will  ascertained. 

In  addition  to  the  house  No.  21.  Norlk  Street^  which 
was  leasehold,  the  testator  was  at  the  time  of  his  death 
possessed  of  another  leasehold  house  in  the  same  street^ 
which  he  had  purchased  after  the  date  of  his  will.  Hie 
rest  of  his  property,  at  the  time  of  his  death,  exclusive 
of  his  furniture,  clothes,  books,  &c.  which  were  of 'small 
value,  consisted  of  some  shares  in  a  gas  light  and  coke 
company,  and  of  the  following  sums  of  stock,  viz.: 
1500/.  new  3/.  10&  per  cent,  bank  annuities,  5600L 
SL  per  cent  consols,  1590/.  S/.  per  cent,  reduced^  and 
24/.  per  annum  in  the  long  annuities. 

By  the  decree  of  the  Vice-Chancellor  of  EngUmdf 
made,  upon  the  hearing  of  the  cause,  on  the  24th  Jl&y 
1841,  it  was  declared  that  the  Defendant  Elizabeth 
Bucky  (formerly  Elizabeth  Vaughan)y  was  entitled  during 
her  natural  life  to  the  income  of  the  general  residue 
of  the  testator's  estate ;  and  that  the  house  in  North 
Street,  and  the  several  sums  of  new  4/.  per  cent,  an- 
nuities, 3/.  per  cent,  consolidated  annuities,  SL  per 
cent,  reduced  annuities,  and  long  annuities,  mentioned 
in  the  will,  or  such  of  them  as  the  testator  should  appear 
to  have  possessed  at  his  decease,  formed  part  of  such 
general  residue.  And  it  was  ordered,  (amongst  other 
things),  that  the  above-mentioned  shares  in  the  gas  light 
and  coke  company,  and  the  24/.  long  annuities,  and  the 
leasehold  estates  of  the  testator  should  be  sold,  and  that 
the  proceeds  should  be  invested  in  the  purchase  of  bank 
3/.  per  cent  annuities,  subject  to  the  further  order  of 
the  Court 

TProtn 
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From  that  part  of  the  decree  the  Defendant  W.  J.        1841. 

Buck  appealed,  and  the  appeal  now  came  on  to  be     J^/^^ 

beard.  v. 

Buck. 

Mr.  Richards  and  Mr.  Rogers^  in  support  of  the  ap- 
peal, contended  that  the  effect  of  the  first  clause  in  the 
will,  giving  the  property  over  to  the  testator's  children 
apon  the  decease  of  his  wife,  was  controlled  by  the 
concluding  sentence,  and  that,  consequently,  the  widow 
was  entitled,  absolutely,  either  to  the  entire  residue  of 
the  testator's  property,  or  at  least  to  the  particulars 
enumerated  in  the  concluding  clause.  Supposing,  how- 
ever, the  widow  to  take  no  more  than  a  life  interest  in 
any  part  of  the  property,  they  insisted  that  there  was 
an  obvious  intention  that  those  enumerated  particulars 
should  be  enjoyed  by  her  in  specie,  and  that  from  the 
manner  in  which  the  gift  of  those  particulars  was  cou- 
pled with  that  of  the  residue,  it  was  clear  that  the 
testator  intended  this  residue,  whether  it  referred  to 
all  the  remainder  of  his  property,  or  to  property  ejus^ 
dem  generis  with  the  parts  enumerated,  to  be  enjoyed 
in  the  same  manner.  They  cited  Home  v.  Lord  Dart-- 
nuntth  (fl),  Alcock  v.  Slqper  (6),  Collins  v.  Collins  (c),  JBe- 
thune  V.  Kennedy  (rf),  Pickering  v.  Pickering  {e)j  Lichr- 
Jleld  V.  Baker  (g),  Goodenough  v.  Tremamondo,  iji) 

Mr.  Keene^  for  the  Defendant  Elizabeth  Buck  (who 
appeared  separately  from  her  husband),  submitted  to 
the  judgment  of  the  G)urt 

Mr.  Girdlestone  Mr.  B^heU^  Mr.  Steere^  and  Mr.  WiU 
kinson^  for  the  testator's  children,  contended  that  the  con- 
cluding 

(a)  7  Fes.  137.  {e)  4  Myl.  4*  Cr.  889. 

\b)  S  MtfL  4*  Keent  699.  (g)  S  Beav.  481. 

(c)  Ibid.  705.  (A)  Ibid.  51S. 
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dudidg  wcMrds  of  the  will  did  not  constitute  a  distinct 
aild  substantive  bequest,  but  were  only  a  repetition  of 
the  gift  already  made  by  the  first  clause,  with  an 
enumeration  of  the  particulars  intended  to  be  comprised 
in  it  On  the  question  of  conversion,  they  argued  that 
the  enumeration  of  particulars  being  merely  intended 
to  describe  what  the  general  residue  consisted  of,  did 
not  affect  the  residuary  character  of  the  gift.  MiUs  v. 
JlfiS&  (a)  With  respect  to  the  case  of  Collins  v.  Collins^ 
cited  on  the  other  side,  they  said  that  what  was  reported 
as  a  decision  was  in  ikct  a  mere  dictum,  inasmuch  as 
the  case  was  not  ripe  for  an  adjudication  upon  the 
point  of  conversion,  and,  accordingly,  the  decree  of  Sir 
J.  Letuhy  as  drawn  up,  was  confined  to  a  reference  to 
the  Master  to  take  the  usual  accounts  of  the  testator's 
estate,  {b)  They  also  stated  that,  upon  the  case  coming 
on  for  further  directions  before  Lord  Laf^daU^  a  com- 
prombe  took  place,  and  an  order  was  taken,  by  consent, 
for  the  sale  of  the  property  in  dispute. 


Mr.  Richards  in  reply. 


Nov.  16.  The  Lord  Chancellor. 

This  is  a  question  arising  out  of  the  will  of  William 
Henry  Vaughan.  The  testator  appears  to  have  been  an 
illiterate  person,  and  to  have  drawn  up  the  will  himself. 
It  is  difficult  to  form  a  very  confident  opinion  as  to  the 
intention  of  the  testator  in  an  instrument  so  framed. 


He  begins  by  bequeathing  to  his  wife  the  whole  of  his 

property  during  her  natural  life,  and  afterwards  to  be 

divided 


(a)  7  Sim.  501. 


(b)  This  appears  to  be  the      3497. 


case.     Reg.  Lib.   1853,  A.    p. 
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divided  between  his  surviving  children,  excepting  two 
small  sums  for  the  purpose  of  putting  out  his  sons  as 
apprentices  to  some  trade.  He  then  gives  100/.  to  each 
of  his  said  sons,  and  the  same  sum  to  each  of  his  two 
daughters.  His  iumiture,  clothes,  books,  &c.,  which  are 
stated  in  the  answer  to  have  been  of  small  value,  he 
gives  to  his  wife.  The  total  amount  of  these  legacies 
bears  an  inconsiderable  proportion  to  the  property  dis- 
posed of  by  this  will.  After  these  bequests,  the  will 
proceeds  thus:  [His  Lordship  then  stated  the  con- 
cluding clause  of  the  will,  and  proceeded  as  follows  :  — ] 

It  is  contended  on  the  part  of  the  Appellant,  that  the 
widow  took  an  absolute  interest  in  the  property  men- 
tioned in  this  clause.  I  am  of  opinion  that  this  is  not 
the  true  construcUcm  of  the  will,  and  that  such  was  not 
the  intention  of  the  testator. 

The  clause  extends  to  the  whole  of  the  testator's 
property,  except  the  small  legacies  which  he  had  before 
given.  It  comprehends  not  only  the  property  w^hich  he 
particularly  mentions,  but  also  the  residue,  which  is  ex- 
pressly named.  It  is  difficult  to  suppose  that  the  tes- 
tator, after  having,  a  few  lines  before,  given  the  whole 
of  his  property  to  his  wife  for  life,  should  have  intended 
by  this  clause  to  give  the  same  property  to  her  abso- 
lutely. It  is  not  reasonable  to  put  such  a  construction 
upon  the  will,  if  it  admits  of  any  other  interpretation. 
But  I  think  it  does  admit  of  an  easy  and  consistent  con- 
struction. 


1841. 


The  testator  had,  in  the  former  part  of  his  will, 
given  the  whole  of  his  property  in  general  terms  to  his 
wife  for  her  life ;  and  then,  after  making  a  few  incon- 
siderable exceptions,  (inconsiderable  as  compared  to 
the  whole  amount  of  the  property),  he  gives  the  property, 

(referring 
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(referring  evidently,  I  think,  to  the  former  part  of  the 
.  will,  and  stating  particularly  of  what  that  property  con- 
sisted), to  his  wife,  with  the  residue  and  interest,  should 
there  be  any — meaning,  as  I  understand  it,  merely  to 
enumerate  in  detail  what  he  had  before  given  in  general 
terms,  and  not  to  make  a  new  disposition  of  his  property. 
This  appears  to  me  a  very  natural  construction,  and  it 
reconciles  the  two  clauses  of  the  will.  I  am  of  opinion^ 
therefore,  that  the  widow  took  only  a  life  interest  in  the 
property  in  question. 


The  next  point  that  has  been  raised  is,  whether  the 
whole  of  the  property  is  to  be  converted,  or  whether  a 
part  of  it  is  to  be  enjoyed  by  the  widow  in  specie. 
The  question  is  one  of  intention,  and  is  material  only 
as  regards  the  leasehold  house  specifically  mentioned 
and  the  20/.  long  annuities.  We  ought,  I  think,  to  put 
the  same  construction  upon  the  will  in  this  respect,  as  if 
the  enumeration  of  the  property  had  been  inserted  in  the 
first  clause— as  if  it  had  run  thus :  *^  I  give  the  whole  of 
my  property,  viz.,  my  house,  21.  North  Street^  Manfle^ 
bone^  let  on  lease  at  48/.  a  year,  1000/.  new  4  per  cents.^ 
1500/.  in  the  S  per  cent  consols,  645/.  in  the  S  per  cents, 
reduced,  and  20/.  per  annum  in  the  long  annuities,  with 
the  residue  and  interest,  if  there  should  be  any,  to  my 
wife  for  life,  and  ader  to  be  divided  equally  between  my 
surviving  chidren.'' 

With  respect  to  the  house,  the  bequest  is  clearly 
specific ;  and  as  to  the  20/.  per  annum  long  annuities, 
they  constitute  one  of  the  items  in  the  testator's  pro- 
perty existing  at  the  date  of  the  will,  and  which  by  this 
description  he  bequeathed  to  his  wife.  Supposing, 
therefore,  which  I  presume  to  be  the  case,  that  this 
sum  formed  a  part  of  the  24/.  per  annum  long  annuities 

which  the  testator  held  at  his  deaths  I  think  the  widow 

• 
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is  entitled  to  this  in  specie.  The  case  of  Bethtme  y. 
Kennetfy(a)  is  similar  in  principle,  and  corresponds 
nearly  in  its  circumstances  with  the  present* 

With  respect  to  the  new  4  per  cents.|  the  testator 
had  no  such  stock  at  the  time  of  his  death.  Indepen- 
dently, therefore,  of  other  considerations  into  which  it 
is  unnecessary  to  enter,  it  is  sufficient  to  observe  that 
there  is  nothing  to  shew  beyond  mere  conjecture,  that 
the  Sjl  per  cents,  were  a  substitute  for  the  new  4s  per 
cents.  (&),  upon  which  alone  this  part  of  the  claim  was 
founded. 
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The  decree  will,  therefore,  be  varied  so  as  to  give 
the  widow  the  enjoyment  of  the  leasehold  premises 
mentioned  in  the  will,  and  the  20/.  long  annuities,  in 
specie  during  her  life. 


(a)  1  IfyL^Cr.lU. 

(6)  The  act  for  converting  the 
new  4  per  cent*  annuities  into 
new  S)  per  cent,  annuities  (ll 
G.4.  c.  IJ.)  was  passed  on  the 
3d  of  May  ISSO,  a  few  days  be- 


fore the  date  of  the  will,  the 
conversion  being  thereby  made 
to  take  effect  from  the  5th  of 
Jtdjf  following.  This  act,  how- 
ever, was  not  referred  to  in  the 
argument. 


VouL 
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Jjcc9  I6« 


JONES  V.  SEGUEIRA. 


It  b  irregular    riiHE  bill  in  this  cause  was  filed  on  the  16th  o(  April 

S^WS*  ^^^^»  ^^  ^»  *«  12th  of  June.  1841  two  of  the 

pendency  of  a  Defendants  put  in  a  plea,  by  which  they  pleaded  the 
former  8Ut  for  ,  ^  ..    •       i       n     ■  .  .i 

the  same         pendency  of  a  suit   m  the  Exchequer  between  the 

matter,  the       Plaintifis  and  themselves  for  the  same  matters. 


proper  course 
iMong  to  ob- 
tain a  refer- 
ence of  the 
lea  to  the 


piea 
Masi 


ter. 


The  Plaintiffs,  instead  of  obtaining  a  reference  of 
this  plea  to  the  Master,  according  to  Lord  CHarendorCs 
Order  (a),  filed  a  replication  on  die  2Sd  of  June  1841, 
and  on  the  26th  of  the  same  month  they  served  a 
subpoena  to  rejoin. 

On  the  17th  of  July  1841,  the  same  Defendants 
served  the  Plaintiffi  with  notice  of  a  motion  to  dismiss 
the  bill.  The  motion  was  made  before  the  Vice-Chan- 
oellor  oi  England,  on  the  11th  of  Ncvember  1841,  when 

■ 

it  was  refused  by  his  Honor,  with  costs* 

The  Defendants  now  moved,  by  way   of  appeal, 

before  the  Lord  Chancellor,  that  the  Vice-Chancellor's 

order  might  be  discharged,  and  the  bill  dismissed,  with 

costs. 

Mr. 


(a)  "  The  dependency  of  a 
former  suit  for  the  same  matter 
is  also  a  good  plea ;  and  there- 
fore the  Defendant  shall  not  be 
put  to  set  it  down  with  the  Re- 
gistrar, hut  if  the  Plaintiff  be 
not  satisfied  therewith,  the  same 
shall  be  referred  to  one  of  the 
Masters  of  the  Court  to  certify 
the  truth  thereof,  and  if  it  shall 
be  determmed  against  the  Plain- 


tiff he  shall  pay  Si.  costs  to  the 
Defendant.** 

**  But  such  reference  shall  be 
procured  by  the  Plaintiff  and  a 
report  thereupon  within  one 
month  after  die  filing  of  such 
plea,  otherwise  the  bill  to  stand 
dismissed  of  course,  with  the 
ordinary  costs  of  seven  nobles." 
Beameis  Orders,  p.  1 76. 
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Mr.  Wakefield  and  Mr.  Teedj  in  support  of  the  motion, 
relied  upon  the  terms  of  Lord  Clarendon's  Order,  and 
cited  Tarleton  v.  Barnes,  {a) 

Mr.  Cooper  and  Mr.  Turner ^  for  the  Plaintiffs. 

The  plea  in  this  case  tenders  two  issues :  first,  that 
a  former  suit  is  pending  between  the  same  parties ;  se- 
condly, that  both  suits  are  for  the  same  matters ;  whereas 
the  form  which  b  observed  by  the  registrars  in  drawing 
up  an  order  for  the  reference  of  a  plea  of  this  kind,  ac- 
cording to  the  existing  practice,  and  which  has  been 
followed  by  them  for  as  long  a  period  as  the  practice  can 
be  traced,  confines  the  inquiry  to  the  second  issue  only, 
the  terms  of  the  order  merely  requiring  the  Master  to 
look  into  the  two  bills,  and  see  whether  they  are  for  the 
same  matters.  The  only  mode,  therefore,  of  raising  the 
whole  question,  is,  by  replying  to  the  plea;  and  the 
Vice-chancellor,  on  that  ground,  held  the  replication 
to  be  proper  in  the  present  case.  It  may  be  admitted 
that  a  reference,  made  in  strict  pursuance  of  Lord  Cla- 
rendonfsOrdeTy  would  embrace  both  the  points ;  but  the 
practice  has  not  been  in  conformity  with  that  Order, 
which  must,  in  &ct,  be  considered  as  obsolete. 

The  motion  is,  moreover,  wrong  in  point  of  form.  A 
Defendant  cannot  move  to  dismiss  a  bill  after  the  cause 
is  at  issue.  The  application  ought  to  have  been,  to  take 
the  replication  off  the  file. 

iThe  Lord  Chancellor. 

Under  Lord  Clarendorfs  Order  the  Defendants  could 

not  move  to  dismiss  until  the  expiration  of  a  month 

rom  the  filing  of  the  plea.    Your  subpcena  to  rejoin  was 

served 

(a)  2  Keen^  652.  ^5. 

6  2 
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vithin  the  month.     Can  any  thing  you  do  in 
JBienral  affect  the  Defendants'  rights  under   the 

M  all  events,  the  motion  ought  to  have  been  a 
of  course. 


Mr.  Wakefield^  in  reply,  mentioned  the  case  of  Baker 
r.  Bird  (a),  as  shewing  that  Lord  Clarendan^s  Order  was 
still  recognised  and  acted  upon.  With  regard  to  the 
objection,  that  the  motion  had  been  made  upon  notice, 
he  contended  that  it  only  affected  the  question  of  costs. 

The  Lord  Chancellor. 

The  terms  of  Lord  Clarendoris  Order  appear  to  me 
to  be  very  clear  and  precise,  and  to  embrace  the  whole 
question  souglit  to  be  raised  by  the  Plaintiffs.  It  was 
contended  that  the  Order  had  become  obsolete,  but  the 
case  in  Vese^s  Reports  shews  that  this  is  not  the  fact. 
The  ordinary  form  of  the  reference  to  the  Master  does 
not,  I  think,  decide  any  thing.  The  order  of  reference 
is  obtained  by  the  Plaintiff,  and  he  may  admit  as  much 
of  the  plea  as  he  likes,  and  take  a  reference  as  to  the 
remainder.  lu  most  cases  the  pendency  of  a  former 
suit  would  not  be  disputed,  and  this  sufficiently  accounts 
for  the  order  of  reference  being  drawn  up  in  the  manner 
stated.  The  Vice-Chancellor's  order  must,  therefore, 
be  discharged,  and  the  bill  be  dismissed ;  but  the  De- 
fendants' application  to  the  Vice-Chancellor  ought  to 
have  been  by  a  motion  of  course,  and  they  must,  there- 
fore, pay  the  costs  of  bringing  the  Plaintiffs  before  the 
Court. 

(a)  3  Vet»  jun,  672. 


CASES  IN  CHANCERY.  85 

1841. 


PRICE  V.  NORTH.  i^ov.  22. 

Dec,  20. 

npmS  was  a  creditor's  suit,  instituted  in  the  Court  of  A  testotor  be. 
"*-    Exchequer,  for  the  administration  of  the  estate  of  fc^'^dip^ting 
the  testator  Roderick  Gvoyrme^  and  for  the  execution  of  that  all  his 

the  trusts  of  hb  will.  iuneral  and 

testamentaiy 
expenses, 
The  will  commenced  in  these  words :— <<  First,  I  will  ihould  be 

that  all  my  just  debts,  funeral  expenses,  and  the  costs  g^^iggej    ^^ 

and  charges  of  proving  this  my  will,  be  fully  paid  and  then  devised 

satisfied."    The  testator  then  devised  all  his  real  estates  estate  to  his 

to  hb  daughter  and  her  issue  in  strict  settlement.     He  daughter  and 
«  1 .  -rx     . »    ^  -^.        :■     11  "c*^  '*8ue  in 

then  gave  to  his  servant  Daotd  Armstrong  50/.  and  all  strict  settle-   ' 

hb  clothes.    And  all  hb  ready  money*  money  in  the  ™«nt;and 

•'  -^ '  -^  after  giving 

funds,  and  securities  for  money,  goods,  and  chattels,  one  specific 
and  all  other  his  personal  estate  and  effects  whatsoever  cunianTloM 
and  wheresoever,  (after  and  subject  to  the  payment  of  all  behave  au  the 
his  just  debts,  funeral  and  testamentary  expenses,  and  personal  es- 

the  leiracies  thereinbefore  bequeathed),  he  gave  and  be-  ^^  (^e"*  and 

f   1  1  .        .1  J       1  1  r       ,  subject  to  the 

queathed  unto  his  said  daughter,  to  be  assigned,  trans-  payment  of  all 

ferred,  and  paid  to  her  at  her  age  of  twenty-one  years  ™  J^^J  ^^^y 

or  day  of  marriage,  with  a  gift  over  in  the  event  of  her  testamentary 

dying  under  that  age  and  unmarried.  tV\^^ 

before  be- 
By  the  order  made  on  the  hearing  of  the  cause  for  ShTaid^daudi- 
further  directions  before    the  Lord   Chief  Baron,  it  ter.  Held,  re- 
was  declared  that  the  proceeds  of  the  testator's  real  judgment  be- 
estates,  which  had  been  sold  under  the  decree,  were  low,  that  the 

concluding 

legal  assets,  and  they  were  ordered  to  be  applied  ac-  clause  of  the 

^  The  rebut  the  pre- 

(fl)  See  4  r.  4-  CdL  509.  sumption, aria- 

inff  from  the 
first,  of  an  intention  to  chaige  the  real  estate  in  aid  of  the  personalty  wiu  the  debts. 

G  S 
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1841.  The  administrators,  with  the  will  annexed,  of  the  tes- 

tator, on  behalf  of  the  simple  contract  creditors,  appealed 
from  that  order  to  the  Lord  Chancellor,  under  the 
5  Vict.  c.  5.  5. 22^  and  the  appeal  now  came  on  to  be 
heard. 

'ilix.  Swanstan  and  "Mi.  Coleridge^  in  support  of  the 
order  below,  relied  on  Douce  ▼•  I/ufy  Torrington  (a) 
and  Palmer  v.  Graves  {b) ;  and  contended,  upon  the  au* 
thority  of  those  cases,  that  the  presumption,  arising  from 
the  first  clause  of  the  will,  of  an  intention  on  the  part  of 
the  testator  to  charge  his  real  estate  with  his  debts,  was 
rebutted  by  the  words  *<  after  and  subject  to  the  pay- 
ment Sec,"  in  the  subsequent  clause;  inasmuch  as  tfaoae 
words  could  otherwise  have  no  operation  or  meaning  at 
all.  They  also  adverted  to  the  circumstance,  that  the 
real  estates  were  devised  in  strict  settlement,  as  strength- 
ening that  construction. 

Mr.  Girdkstone  and  Mr.  Neatey  for  the  Appellants» 
cited  CUffbrd  v.  Lewis  {c)  and  Graces  v.  Graves,  (d) 

Mr.  Coleridge,  in  reply. 

Dee.  20.  The  Lord   Chancellor,  after  stating  shortly  the 

material  substance  of  the  will,  said : 

The  question  is,  whether  this  will  constitutes  a  chai^ 
upon  the  testator's  real  estate,  for  the  payment  of  fab 
debts.  Now,  the  first  direction  in  the  will  clearly 
amounts  to  a  charge :  that  is  admitted ;  but  it  is  only  a 
charge  by  implication,  and  may  therefore  be  rebutted, 
provided  there  be  any  thing  to  be  found  in  other  parts 

of 

a 

(a)  2  M.^  K.  600.  (c)  6  Mad.  5J. 

\h)  1  Keen,  545.  (d)  S  Sim.  43. 
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of  the  will  inconsistent  with  the  supposition  that  such  184>1. 
was  the  testator's  intention.  Thus,  in  Thomas. y.  Brit' 
mil  (a)  the  testator  first  ordered  all  his  debts  and  funeral 
charges  to  be  honourably  paid  after  his  decease ;  but 
in  a  subsequent  clause  he  devised  all  his  real  estate 
with  a  certain  exception,  to  trustees,  in  trust  for  the 
payment  of  his  debts,  funeral  expenses,  and  legacies,  at 
the  same  time  directing,  that  the  excepted  estates  should 
be  applied  first  to  payment  of  the  l^acies.  That  spe- 
cific appropriation  of  a  part  only  of  his  estates  to  the 
payment  of  debts,  was  clearly  inconsistent  with  an  inten- 
tion to  charge  the  estates  generally.  So,  in  Douce  ▼• 
IjoAf  Torrington^  the  will  Commenced  with  a  similar 
clause:  but,  by  the  codicil,  the  rents  and  profits  of 
the  testator's  real  estate  were  charged  with  the  pay- 
ment of  200/.  a  year  to  his  son,  and  the  residue  only 
was  to  be  applied  to  the  discharge  of  the  testator's  simple 
contract  debts.  That  was  also  clearly  inconsistent  with 
a  general  charge  of  debts  on  the  real  estate,  and  so  it 
was  accordingly  held.  The  case  of  Palmer  v.  droves 
perhaps  goes  fiirther ;  but  that  decision  was  professedly 
founded  on  the  two  last  mentioned  cases,  and  cannot 
therefore  be  considered  as  laying  down  any  new  prin- 
ciple. 

Now,  what  is  here  relied  on  for  repelling  the  impli-- 
eation  ?  It  is  the  last  clause.  But  when  the  testator  be- 
queaths his  personal  estate,  .^^  after  and  subject  to  the 
payment  of  his  debts,"  he  does  nothing  inconsistent  with 
an  intention  to  charge  his  real  estate  with  them  also 
as  an  auxiliary  fund;  and,  therefore,  such  a  direction: 
cannot  control  the.  operation  of  the  general,  chai^ 
Courts  of  equi^  have  always  been  desirous  of  sustaining 
such  charges  for  the  benefit  of  creditors,  and  the  pre- 
sumption in  favour  of  them  is  not  to  be  repelled  by  any 

\  thing' 

(a)  2  Vet,  sen.  315. 
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1841.       thing  short  of  dear  and  manifest  evidence  of  a  contrary 
intention* 

The  decree  therefore  must  be  varied,  by  declaring 
that  the  real  estates  are  equitable  assets  instead  of  legaL 


yiw.22.  RUNDELL  V.  Lord  RIVERS. 

Practice  in  the  ri^HIS  was  a  creditor's  suit,  in  which  a  question  arose» 
in  the  proof  of  "P^^  exceptions  to  the  Masters  report,  as  to  the 

bond  debts,      proper  form  of  the  affidavit  to  be  made  by  a  bond  ere* 

undera  decree  -  - 

in  a  creditor't  ditor  in  proving  his  debt  under  the  decree. 

suit* 

The  estate  under  administration  being  insolvent,  the 
daim  in  question  had  been  opposed  before  the  Master, 
on  a  suggestion  that  the  consideration  for  which  the  bond 
had  been  given  was  illegal;  and  some  evidence  had  been 
adduced  in  support  of  that  suggesdon.  The  Master, 
however,  had  allowed  the  claim,  upon  proof  of  the  due 
execution  of  the  bond,  and  an  affidavit,  by  the  obligee, 
simply  stating  that  such  and  such  a  sum  was  due  upon 
it  for  prindpal  and  interest. 

The  ground  of  one  of  the  excqptions  was,  that  that 
affidavit  was  insufficient,  in  not  further  stating  whether 
any  and  what  consideration  had  been  given  for  the  bond* 
And  in  support  of  the  exception  it  was  argued,  that  the 
form  of  the  affidavit  which  the  Master  had  admitted 
was  applicable  only  to  cases  in  which  the  debt  was  not 
disputed  on  behalf  of  other  creditors ;  JPJadongy.  Wind- 
ier 


CASES  IN  CHANCERY.  89 

ter  (a) ;  and  that  where  it  was  so  disputed^  the  form  of       1841. 
the  affidavit  ought  to  be  the  same  as  in  bankruptcy,      rT^mll 
where  the  party  tendering  a  proof  was  in  all  cases  re-  «. 

quired  to  state  the  consideration  upon  which  his  debt      ^       ^^^* 
had  arisen,  whether  it  was  founded  upon  a  specialty  or 
upon  simple  conti*act  (I) 

On  the  other  hand,  it  was  insisted  that,  whatever 
might  be  the  form  of  the  affidavit  required  in  bank- 
ruptcy, the  affidavit  in  question  was  framed  in  con- 
&rmi^  with  the  ordinary  practice  in  the  Master's 
office ;  and  that,  to  justify  a  departure  from  that  practice, 
it  was  not  enough  that  the  debt  was  disputed,  but  it 
must  appear  to  be  disputed  upon  substantial  grounds, 
which,  in  the  opinion  of  the  Master,  was  not  the  case 
here. 

The  Lord  Chancellor,  before  giving  judgment,  sent 
the  following  question  to  the  Masters,  respecting  the 
practice  in  their  offices. 

^^  Whether,  in  the  administration  of  assets,  where  a 
charge  is  brought  in  for  a  bond  debt,  it  is  the  practice 
in  the  Master's  office  to  require  that  the  affidavit  of  debt 
should  state  the  consideration  for  which  the  bond  was 
gWen,  as  in  the  case  of  simple  contract  debts  ?" 

In  answer  to  which  the  following  certificate  was  re- 
turned, signed  by  eight  Masters. 

^  We,  the  undersigned  Masters,  in  obedience  to  your 
Lordship's  request,  do  certify  in  reply  to  the  question 
to  us, 


That 
(a)  19  r«f.  196.  (^)  See  ArMMi  B.  L.  B.  ii.  p.  40. 
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1841.  ^  That  it  is  not  the  pracdce  in  our  offices  to  require 

^^^"^^     that  the  affidavit  of  debt  should  state  the  consideration 

RUNDBLL 

V.  for  which  the  bond  was  given,  as  in  the  case  of  simple 

Lord  RivBBs.  contract  debts ;  and  that  it  is  sufficient  that  the  affidavit 

do  state  that  the  deceased  was  indebted  in  so  much 
money  upon  the  bond. 

'<  And  we  beg  leave  further  to  state  to  your  Lordship, 
that  if  a  bond  be  not  twenty  years  old,  we  require  the 
execution  of  it  to  be  proved  in  the  regular  way,  and 
that,  when  a  case  of  suspicion  is  raised  as  to  the  con- 
sideration, we  then  inquire  into  the  validity  of  the 
bond.** 

Dec.  6.  The  Lord  Chancellor  in  giving  judgment  on  a 

subsequent  day,  after  stating  the  substance  of  the  cer- 
tificate, adopted  the  rule  of  practice  as  therein  laid 
down,  and  said,  that  die  only  question,  therefore,  which 
remained  to  be  considered,  was,  whether,  upon  the  evi- 
dence which  had  been  adduced  before  the  Master,  the 
present  case  was  one  of  such  suspicion  as  to  have  made 
it  incumbent  upon  him,  according  to  that  rule,  to  in- 
quire into  the  consideration  for  which  the  bond  bad 
been  given ;  and  being  of  opinion,  upon  a  review  of  the 
evidence,  that  such  a  case  had  been  made  out,  his 
Lordship  referred  it  back  to  the  Master  to  review  his 
report,  but  at  the  same  time  declined  to  give  any  direc- 
tions as  to  whether  a  further  affidavit  only  should  be 
required,  or  whether  any  of  the  other  modes  of  invest 
tigation  pointed  out  by  the  72d  order  of  April  1828  (a) 

should 

(ff)  That  the  Master  shall  be  to  him  to  require;  the  evidence 

at  liberty  to  examine  any  ere-  on  such  examination  being  taken 

ditor  or  other  person  coming  in  down  at  the  time  by  the  Master, 

to  claim  before  him,  either  upon  or  by  the  Master's  clerk  in  his 

written  interrogatories  or  viod  presence,  and  preserved,  in  order 

voce,  or  in  both  modes,  as  the  that  the  same  may  be  used  by 

nature  of  the  case  may  appear  the  Court  if  necessary. 
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ahoold  be  resorted  to^  observing  that  that  was  a  matter        1841. 
upon  which  the  Master -was.  to  exercise  his  discretion      j^JL^ 

whoi  the  case  should  again  be  brought  before  him.  v. 

Lord  KiYBas. 

Mr.  Tinnof  and  Mr.  Tetter  appeared  in  support  of 
the  exceptions. 

Mr.  2knf^  and  Mr.  fVlgramj  contnL 


B 


HERRING  t;.  CLOBERY.  i849. 

Feb.  11^  19. 

Y  a  memorandum  of  agreement,  dated  the  7th  of  J!r-  Where  an 
iruary  lS^6f  9Dd  vaade  h^wem  Etizabeth  Herring,  ^m'^l^^^b 
widow,  of  the  one  part,  and  Jokn  Herring  CZo&ery,  her  acuentprofes- 
ddflit  son,  c^  the  other  part,  it  was  agreed  that  in  ^gadi'pro- 
OMiaideratioa  of  a  certain  sum  of  money  to  be  paid  by  fesdonal  bun- 
J.  H.  Ckbery  to  or  on  account  of  EUzabeih  Herringf  communica^ 

the  fiunily  estates,  of  which  EUzabeth  Herring  was  then  tlons  which 

■^  °  pass  between 

tenant  fixr  life,  with  remainder  to  J.  H.  Cloberyy  as  to  them  in  the 

part,  in  tail,  and  as  to  the  rest,  infect  should  be  lesetded  ^^^^^"^f 

to  the  use  of  J.  J%  Ckbery  for  life,  with  remainder  to  that  busmess, 

his  first  and  other  sons  in  tail,  with  remainder  to  his  only  which  re- 

dauffhters  in  tail,  with  certain  remainders  over  to  the  1?^  to  litiga- 

.       tion  com- 
younger  son  and  only  daughter  of  EUzabeth  Herring  mencedorin 

and  their  respective  children.    A  recovery  was  accord-  con^empla- 

^  ^  tion,  are  pnvi- 

m^  snfiered;  but  the  deed  by  which   the  uses  of  l^edcommu* 

the  recovery  were  declared,  and  which  bore  date  the 

11th  of  April  1826,  varied  in  several  particulars  from 

the  terms  of  the  agreement  as  contained  in  the  memo- 

landum.    In  the  year  1887,  the  bill  in  this  cause  was 

filed  by  EUzabeth  Herring  and  her  younger  son  and  his 

ody  daughter,  whose  interests  under  the  memorandum 

were 
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1842.       were  prejudiced  by  the  variations,  against  J.  H.  Ckbery 
^'^^^^^^'^    And  other  parties ;  allying  that  Elizabeth  Herring  had 
V.  executed  the  deed  under  the  impression  that  it  was 

.  Clobert.  framed  in  conformity  with  the  terms  of  the  memoran- 
dum, and  that  the  Plaintiffi  had  only  recently  dis- 
covered the  contrary,  and  praying,  therefore,  that  the 
deed  might  be  rectified,  and  made  conformable  to  the 
agreement  as  contained  in  the  memorandum. 

The  defence  set  up  to  the  bill  was,  that  the  terms  of 
the  agreement  had  been  altered  previously  to  the  exe- 
cution of  the  deed,  with  the  knowledge  and  consent 
of  both  the  contracting  parties ;  and  that  the  deed,  as 
it  stood,  was  in  conformity  with  the  agreement  as  so 
altered. 

Amongst  other  witnesses  examined  by  the  Defend- 
ants, was  one  Thomas  Pearse,  who  had  acted  as  the 
solicitor  of  Elizabeth  Herring  in  the  transactions  con- 
nected with  the  resettlement  of  the  estates,  but  who 
had,  very  shortly  after  the  execution  of  the  deed  of  Ajnil 
18S7,  ceased  to  be  employed  by  her,  and  had  never 
acted  for  her  since.  His  evidence  went  to  prove  that 
she  was  not  only  privy  to,  but  had  herself  suggested 
the  variations  in  the  agreement ;  and  that  she  had  exe- 
cuted the  deed  with  deliberation,  and  with  full  know- 
ledge  of  its  contents. 

By  the  decree  made  on  the  hearing  of  the  cause  be- 
fore the  Vice-Chancellor  of  England^  the  bill  was  dis- 
missed with  costs. 

At  the  rehearing  of  the  cause  before  the  Lord  Chan- 
cellor, Elizabeth  Herring  being  dead,  an  objection  was 
taken  on  the  part  of  the  surviving  Plaintiffs  to  the  re- 
ception of  a  great  part  of  Pearse^a  evidence,  on  the. 

ground 
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ground  of  its  being  a  disclosure  of  communications 
made  to  him  by  Elizabeth  Herring  in  the  course  of  his 
employment  as  her  solicitor,  or  of  acts  done  by  her  at 
interviews  between  them  at  which  he  had  been  present 
in  that  character. 


1842. 


Herring 

V, 

Clobbrt. 


Mr.  Tinnei/j  Mr.  Wakefield^  and  Mr.  BomiUy,  argued 
for  the  Plaintiffs  in  support  of  the  objection,  and  cited 
the  following  cases :  —  Cromack  v.  Heathcote  (a),  Harvey 
V.  Clayion  (6),  Walker  v.  Wildman  (c),  Cholmondeley  v. 
CUnion  {d)^  Greenough  v.  GaskeU  {e)^  Sawyer  ▼•  Birch" 
more  (g),  Desborough  v.  Bcpodins.  {h) 

Mr.  RichardSf  and  Mr.  Wright,  for  the  Defendant  J. 
H  CSobery,  contrdf  cited  the  following  cases :  —  Wads^ 
worth  V.  Hamsham  (i),  Williams  v.  Mundie{k),  Broad 
V.  Pitt  (/),  Branteoell  v.  Lucas  («),  Clark  v.  Clark  (n), 
Bolton  ▼.  The  Corporation  of  Liverpool*  {o) 

Mr.  BetheUj  Mr.  Beyfwldsy  and  Mr.  Hare^  appeared 
for  other  Defendants. 


TheJjoKD  Chancellor. 

I  have  considered  the  authorities  that  were  cited  the 
other  day,  and  the  arguments  that  were  urged  with 
reference  to  the  evidence  of  Mr.  Pearse^  and  I  am  of 
opinion  that  the  principle  acted  upon  in  the  case  of 
Cromack  v.  Heathcote  (p),  which  was  cited  at  the  bar,  is 
the  correct  principle;  namely,  that  where  an  attorney 

is 


Feb.  12. 


(a)  3  Brod.  ^  Bing.  4. 

(c)  6  Madd.  47. 
ij)  19  Fcv.  sei. 
ie)  IM.^K.  98. 
(g)  3  M.i  K.  572. 
(h)  5  MyL  4*  CV.  515. 


(t)  2  Brod.  i  Bmg.  5.  n. 
{k)  1  Cur,  4- P.  158. 
(/)  1  Mood,  4-  Mai.  337. 
(rai)  S^.4-C.745. 
(n)  1  Mood.  4*  Rob.  3. 
(o)  I  M.^  K.  88. 
(p)  2  Brod.  4*  Bkig.  4. 


M 
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1842. 


Hbrrino 
Clobbrt. 


is  prdiBBskmally  employed  by  a  dient,  any  communi- 
cadcHiB  which  pass  between  them  for  the  purpose  of 
that  employment  are  privileged  communications.  I 
think  that  that  decision  of  the  Court  of  Common  Pleas 
is  in  conformity  with  the  previous  decisions,  and  with  the 
general  understanding  of  the  profession. 


Several  Nisi  Prius  decisions  before  Lord  Tenierden 
were  indeed  cited,  in  which  that  very  eminent  judge  laid 
down  a  narrower  principle  of  protection.  It  was,  at 
first,  I  think,  stated  that  he  had  limited  the  protection  to 
cases  where  the  communications  took  place  either  in  the 
progress  of  a  cause,  or  in  a  cause  which  was  about  to 
be  instituted  (a)  r  and  that  he  afterwards  extended  it 
further,  namely,  to  cases  where  doubts  and  controversies 
existed  {b) ;  and  it  appears  also,  that  in  one  Nisi  Prius 
case  {c)j  Chief  Justice  Bestf  now  Lord  Wyij/ord^  was 
inclined  to  adopt  the  opinion  of  Lord  Tenterden.  I 
think,  however,  that  the  principle  so  laid  down  is  not 
supported  by  any  previous  author!^,  and  that  it  is 
moreover  inconsistent  with,  or  rather  I  should  say, 
not  founded  upon  sound  principle.  When  I  say  it 
is  not  supported  by  any  previous  authority,  I  do  not 
lose  sight  of  that  case  to  which  Lord  Tenterden  re- 
ferred ((I),  namely,  the  case  of  bribery  which  occurred 
on  the  Midland  circuit;  but  the  circumstances  of  that 
case  are  not  stated  with  any  precision  or  accuracy,  and 
I  think  it  is  possible,  lookmg  at  the  nature  of  it,  and 
probable,  that  the  decision  proceeded  upon  another 
ground.  But  further,  I  think  that  restriction  of  the 
rule  is  not  consistent  with,  and  not  founded  on,  any 

sound 


(a)  Wmnu  V.  Mundie,  M         (c)  Broad  v.  Piti^  M  mp, 
mp.  (d)  Cited  in  Ckrk  v.  Oork, 

{6)aarky.Ckrk,Mnip.  I  Mood.  ^  Bob.  S. 
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sound  principle;  for  it  may,  and  in  a  great  variety  of 
cases  would,  be  of  as  much  importance  to  parties  that 
the  communications  made  between  a  client  and  a  soli- 
dtor  with  respect  to  the  state  of  the  client's  property, 
with  respect  to  his  liabilities,  with  respect  to  his  title, 
should  be  protected,  as  that  protection  should  be  afforded 
to  communications  made  in  the  progress  of  a  cause ;  and 
it  appears  to  me  that,  as  individuals  must  from  time  to 
time  resort  to  their  legal  advisers  for  guidance  in  their 
ordinary  transactions,  public  policy  requires  that  com- 
munications of  that  kind  should  be  privileged  and  pro- 
tected, in  order  that  they  may  be  free  and  unfettered. 


1842. 


Herring 

V, 

Clobery, 


I^  therefore,  the  cases  stood  here,  I  should  be  in- 
clined to  adhere  to  the  decision  of  the  Court  of  Com- 
mon Pleas,  in  preference  to  adopting  that  which  I  con- 
sider to  be  a  new  rule  laid  down  by  Lord  Tenterden. 
In  feet,,  however,  the  cases  do  not  rest  here.  A  case 
which  came  before  this  Court  in  the  time  of  Lord 
Brougham  (a),  was  very  elaborately  discussed  at  the  bar, 
and  it  was  considered  very  much  in  detail  by  the  Lord 
Chancellor:  he  delivered  a  very  elaborate  judgment 
upon  the  subject,  and  that  judgment  supports  the  deci- 
sion of  the  Court  of  Common  Pleas.  But  still  further, 
the  question  came  before  this  Court  again  (i)  during 
the  time  of  my  immediate  predecessor,  Lord  Cottenham; 
and  though  he  was  not  called  upon,  from  the  particular 
circumstances  of  the  case,  to  pronounce  any  decision 
upon  the  general  question,  yet  it  is  quite  clear,  from 
the  scope  of  his  observations  and  the  line  of  argument 
that  he  pursued,  that  he  was  inclined  to  adopt  the  prin- 
ciple laid  down  by  the  Court  of  Common  Pleas. 

I  there- 


(a)  Oreewmgh  v.  QatkeU^  1 

jif.^jr.9s. 


(5)  Detborough  v.  EawlUu^  5 
Myl.  4-  CV.  515. 
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I  Herring 
Clobbrt. 


I  therefore  entertain  no  doubt  as  to  the  prineqile 
upon  which  I  ought  to  act  in  this  case  with  respect  to 
Mr.  Pearsff  and  I  lay  down  this  rule  with  reference  to 
this  causei  that  where  an  attorney  is  employed  by  m 
client  professionally,  to  transact  professional  busineeii 
all  the  communications  that  pass  between  the  client  and 
the  attorney  in  the  course,  and  for  the  purpose^  of  that 
business,  are  privileged  communications ;  and  that  the 
privilege  is  the  privilege  of  the  client,  and  not  of  the  «!• 
tomey.  It  is  easy  to  apply  this  to  the  evidence  of  Mr* 
Pearse,  as  it  is  read  in  detail.  There  will  be  no  difll* 
culty,  therefore,  in  saying  what  part  of  the  evidence  is 
to  be  admitted,  and  what  part  is  to  be  excluded,  (a) 


(a)  See  the  next  case. 


June  27. 
July  6. 


JONES  V.  PUGH. 


fT^HIS  was  an  appeal  from  an  order  of  the  Vioe* 
-*-    Chancellor  of  England^  by  which  he  had  held  the 


R,,  n  solicitor, 
having  taken 
a  mortgage 

upon  the  pro-  answer  of  the  Defendant  Richard  Boy  to  the  amended 

pertyofP.  in  ,.,,,.«,. 

his  own  name,  bill  to  be  insufficient* 

but  really  on 
behalf  of  cer- 
tain clients.  The  Plaintiff  was  a  judgment  creditor  of  the  De* 

hacTb^n  con-  ^<^d<^<^^  P^h^  and  the  bill,  as  originally  framed,  nfiier 
fidentially  stating  that  the  Plaintiff  had  caused  his  judgment  to  be 
procure  in-      duly  docketed  according  to  the  statute,  and  that  be  had 

vestments  for  mn^ 

their  money,  •«•» 

and  having  also  been  employed  at  different  times  in  effecting  mortgage!  upon  parts 
of  the  same  property  for  other  clients  who  had  taken  the  securiues  in  uieir  own 
names :  Held,  on  a  bill  being  filed  against  R,  and  P.  by  a  judgment  creditor  of  tiie 
latter,  to  redeem  the  mortgRged  premises,  that  R.  was  not  bound  to  diadoie  tiie 
names  either  of  the  eegtmt  que  tnui  of  the  mortgage  to  himself,  or  of  the  parties  bj 
whom  he  had  been  employed  in  the  other  mortgogei • 
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sued  out  an  elegit  upon  it,  alleged  that  some  time  in  the  18i2. 
month  of  October  18S4,  Pugh  had  executed  an  inden- 
ture by  which  he  bad  conveyed  and  assigned  all  his 
real  and  personal  estate  to  E&^f  upon  trust  to  sell  and 
apply  the  proceeds  in  payment  of  certain  debts  of 
Pugi%  including  the  debt  for  which  the  Plaintiff's 
judgment  bad  been  recovered;  and  that  Ray  had  since 
sold  the  premises  comprised  in  the  indenture,  and  had 
then  in  bis  hands  a  sum  of  money  arising  from  the  sale, 
which  the  bill  prayed  might  be  applied  in  satisfaction 
of  the  Plaintiff's  judgment 

The  Defendant  Boy^  who  was  a  solicitor  carrying  on 
business  in  partnership  with  several  other  persons,  in 
his  answer  to  that  bill,  denied  that  Pugh  had  executed 
to  him  any  such  indenture  as  was  alleged  in  the  bill,  or 
any  other  indenture  for  the  benefit  of  his  creditors 
generally ;  but  he  admitted  that  Pugh  did,  in  or  about 
the  year  18S4,  execute  several  mortgages  to  several 
clients  of  the  Defendant  and  his  partners,  and  that  as  to 
one  of  such  mortgages,  which  was  dated  the  29th  of 
October  1834<,  and  made  for  securing  the  sum  of  20,000/. 
to  certain  clients  of  the  Defendant  and  his  partners,  who 
bad,  through  the  medium  of  the  Defendant,  advanced 
that  sum  to  Pughj  he  the  Defendant  was  appointed  a 
trustee  therein  for  such  mortgagees :  that  he  was  not  in 
any  way  interested  or  concerned  in  any  of  the  other 
mortgages  before  mentioned,  and  that  he  was  unable  to 
set  forth  any  of  the  particulars  of  such  mortgages,  or  of 
the  parcels  or  property  comprised  in  them,  without  having 
recourse  to  documents  which  he  and  his  partners  held 
as  solicitors  for  the  several  parties  interested  therein ; 
and  that  he  could  not  disclose  any  of  such  particulars 
without  a  violation  of  professional  confidence. 

Upon  that  answer  being  put  in,  the  Plaintiff  amended 

his  bill  by  stating  the  conveyance  to  Boy  as  a  mortgage. 

Vol.  I.  H  and 
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1842*  and  praying  that  he  might  be  let  in  to  redeem  it;  with 
a  view  to  which  reliei^  the  amended  bill,  after  suggest- 
ing that  it  was  alleged  that  the  l^al  estate  in  the 
mortgaged  premises  was  not  vested  in  Roy  under 
the  mortgage  of  October  1884)  and,  moreover,  that 
the  Plaintiff  was  not  the  person  entitled  to  redeem  that 
mortgage,  charged,  amongst  other  things,  that  the  De« 
fendant  ought  to  answer  and  set  forth  who  had  been 
and  were  the  persons  beneficially  interested  under  the 
indenture  of  October  1884,  and  whether  prior  and  sub- 
sequently thereto,  any  and  what  mortgage  or  mortgages, 
or  other  and  what  security  or  securities  had  been  made, 
and  when,  and  by  whom,  and  to  whom,  upon  all  or  any, 
and  what  part  of  the  said  real  and  personal  estates  of 
Pugh^  and  for  what  sum  or  sums  of  money  respectively; 
and  who  had  been  or  were  the  persons  interested  in 
such  mortgages  or  securities  respectively.  These  ques- 
tions were  also  incorporated,  by  reference,  into  the 
interrogating  part  of  the  bilL 

The  Defendant  Roy^  in  his  answer  to  the  amended 
bill,  set  forth  the  substance  of  the  indenture  of  October 
18S4<,  which  purported,  [(according  to  his  statement),  to 
be  made  between  Pt^h  of  the  one  par^  and  Roy  of  the 
other  part,  and  to  create  a  charge  upon  certain  real  and 
personal  property  of  Pugh^  (the  particulars  of  which 
were  also  set  forth  in  schedules  to  the  answer),  by  wi^ 
of  security  for  the  sum  of  20,000/.,  therein  recited  to 
have  been  advanced  by  Roy  to  Puglu  He  then  averred 
that  the  money  was  by  the  said  indenture  made  payable 
to  himself,  and  that  no  trust  was  therein  declared  or 
referred  to  for  the  benefit  of  any  other  person,  and 
that  he  was  authorized  by  his  clients,  and  was  en- 
titled, to  receive  payment  of  the  mortgage  money  and 
interest,  and,  upon  receipt  thereof,  to  give  a  good  dis- 
charge for  the  same  and  to  transfer  the  security.     He 

further 
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further  stated  that  the  said  indenture  was  then  in  1842* 
the  custody  of  himself  and  his  partners  as  solicitors 
for  the  parties  beneficially  interested  therein  ^  and 
be  added,  that  it  was  a  frequent  practice  of  the  firm 
to  which  be  beicmged,  to  lay  out  monies,  intrusted 
to  them  by  their  clients  for  investment,  in  his  the 
Defendant's  own  name,  under  a  private  trust  and  con-* 
fidence  between  himself  and  the  clients,  that  thrir 
names  should  not  be  disclosed.  Under  these  circum- 
stances, be  submitted  that  he  was  not  bound  to  set 
forth  who  were  the  persons  beneficially  entitled  under 
tlie  indenture  of  October  18S4L  With  respect  to  the 
other  questions  above  mentioned,  he  denied  that  the 
legal  estate  in  any  lands,  tenements^  or  hereditameqts 
belonging  to  Pugh  was  then  or  ever  had  been  vested 
in  him,  or  that  either  prior  or  subsequent  to  the 
mortgage  of  October  18S4,  any  mortgage  or  other  secu- 
rity had  been  made  to  him,  of  or  upon  all  or  anypart  of 
die  real  or  personal  estate  of  Pugh  ;  and  he  added  that  he 
had  no  knowledge  or  information  respecting  any  of  such 
prior  or  subsequent  mortgages  as  were  alleged  by  the 
bill,  except  what  he  had  acquired  in  his  character  of 
solicitor  for  the  mortgagees,  and  which,  for  the  reasons 
mentioned  in  his  former  answer,  he  submitted  that  he 
ought  not  to  disclose. 

To  that  part  of  the  answer  the  Plaintiff*  took  several 
exceptions  for  insufficiency :  the  first,  applying  to  that 
part  of  the  enquiry  which  related  to  the  mortgage  of 
October  1834;  and  the  other  two,  to  those  parts  which 
related  respectively  to  mortgages  prior  and  subsequent 
to  that  security.  All  the  three  exceptions  were  allowed 
by  the  Master,  and  exceptions  taken  by  the  Defendant 
to  the  Master's  report,  were  overruled  by  an  order  of 
the  Vice-CKancellor,  which  was  the  subject  of  the  pre- 
sent appeal. 

H  2  The 
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1842.  The  appeal  now  came  on  to  be  heard. 

Jones 

V.  Mr.  BetheU  and  Mr.  Cole^  for  the  appellant 


PUGH. 


The  ground  on  which  the  Vice-Chancellor  overruled 
the  exceptions  was,  that,  even  supposing  the  professional 
privilege  to  extend  to  a  case  of  this  kind,  which  his 
Honor  was  inclined  to  think  that  it  did,  a  Defendant 
could  only  avail  himself  of  it  by  plea,  and  that  as 
the  Defendant  in  this  instance  had  submitted  to  answer, 
he  was  bound  to  answer  fully.  The  general  rule^ 
however,  to  which  his  Honor  referred,  is  subject  to 
several  exceptions,  and  the  present  is  one  of  the  ex- 
cepted cases :  WigranCs  Points  in  the  Law  of  Dis^ 
covery  (a),  Redesd.  Plead,  (J),  Stratford  v.  Hogan.  (c) 
As  to  the  extent  of  the  privilege  in  question,  it  is  now 
settled  that  it  is  not  confined  to  communications  which 
pass  between  attorney  and  client  with  reference  to  liti- 
gation; but  that  it  protects  all  communications  made 
by  a  client  to  an  attorney  in  his  professional  character : 
Desbprougk  v.  Rawlins  (d).  Herring  v.  Cloberjf  {e)f  Doe 
V.  Watkins  {g). 

Mr.  Richards  and  Mr.  Wigram^  contrd. 

Independently  of  the  technical  ground  upon  which 
the  case  was  disposed  of  by  the  Court  below,  there  are 
other  and  more  substantial  grounds  upon  which  the 
order  may  be  sustained.  Those  grounds  are,  first,  that 
the  information,  which  the  Defendant  refuses  to  give, 
is,  in  its  nature,  not  a  proper  subject  of  professional 
privilege,  inasmuch  as  it  consists  of  matters  of  fact, 
and  not  of  confidential  communications  made  to   the 

solicitor 

(a)  Pp.  60.  194.  (iQ  J  MyU  4*  Cr.  515. 

(b)  P.  507.  4th  edition.  (e)  iSupra,  p.  9 1 . 

(c)  s  BalL  4r  Bea.  164.  (g)  5  Bing.  N.  C.  421. 
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solicitor  for  the  purpose  of  obtaining  legal  advice: 
BramweUv.  Lucas  {a\  Sam/erv.  Birchmore  (b) :  secondly, 
it  has  been  laid  down  by  Lord  EMon^  that  a  witness 
demurring  on  the  ground  that  his  answer  would  violate 
the  confidence  reposed  in  him  as  attorney,  must  state 
the  name  of  his  client ;  Parkhurst  v.  Lcmten  {c) ;  and 
the  same  rule,  of  course,  applies  to  a  Defendant.  It 
is  true  that  in  Harvey  v.  Clayton  (<2),  a  similar  objec- 
tion was  taken  by  way  of  plea,  without  stating  the 
names  of  the  clients,  and  Lord  Nottingham  allowed  the 
plea;  but  that  case  is  of  little  value  as  an  authority, 
for  it  extended  the  privilege  to  a  mere  scrivener,  which 
certainly  would  not  be  allowed  at  the  present  day ;  and 
at  all  events,  as  regards  the  point  now  in  question,  it 
must  be  considered  to  have  been  overruled  by  the  later 
doctrine  laid  down  by  Lord  Eldon.  ^ 


1842. 


Jones 

PUGH. 


These  observations  apply  to  all  the  exceptions :  with 
respect,  however,  to  that  part  of  the  discovery  which  re- 
lates to  the  indenture  of  October  18«34,  the  case  is  still 
stronger:  for,  with  reference  to  that  instrument,  the 
Defendant  has  assumed  the  character  of  trustee,  and  it 
is  not  competent  to  him  to  withhold  idformation  which 
he  possesses  in  that  character,  merely  because  he  happens 
to  possess  it  also  in  the  character  oC  solicitor ;  Guppy 
V.  Few.  (e)  That,  in  taking  the  security  in  his  own  name, 
he  acted  as  a  solicitor,  cannot  be  pretended ;  for  it  was 
what  any  unprofessional  agent  might  have  done  just  as 

well: 


(a)  2  J?.  4-  C.  745. 

(5)  3  M.^  K.  57S.;  see  also 
Desbwnmgh  ▼•  RawGns^  vbi  nip. 
p.  581. 

(c)  S  Swanst.  194.,  see  pp. 
SOI.  203. 

(d)  Ibid.  221.  n. 

ie)  Hare's  Treat,  on  Disco- 


veiy,  pp.  124.  168.  See  also 
1  Myi.  4*  Cr.  487.  The  case  was 
cursorily  iDentioned  at  bearing 
upon  this  part  of  the  alignment, 
but  the  circumstances  of  it  were 
not  fully  stated  to  the  Court, 
nor  was  its  authority  much  in- 
listed  upon. 


H  3 
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well:  and  as'  no  injunction  of  secrecy  woiild  encase 
an  ordinary  agent  from  the  obligation  of  disclosing 
the  names  of  his  cestms  que  trusty  so  neither  cail  a 
apliciteri  who  happens  to  be  employed  for  such  a  par^ 
posC)  be  excused  on  the  grodnd  of  professional  con- 
fidence. Should  such  an  exception  be  allowed,  the 
consequence  in  the  present  case  will  be,  that  the 
tiff  will  have  no  m^aiis  of  bringing  the  parties 
ally  interested  under  the  mortgage  of  October  1884^ 
before  die  Court ;  and  no  decree  which  be  may  obtain 
in  their  absence  will  be  binding  upon  them ;  Odfoum  v. 
FalUms.  (a) 

Mr.  Betheli  in  reply. 

It  is  clear,  from  the  answer,  that  the  Defendant  acted 
througnout  in  the  character  of  solicitor,  and  in  that 
character  he  is  protected  from  answering:  with  re- 
spect, moreoTcr,  to  the  mortgage  of  October  18S4,  Har^ 
vetf  y.  Clayton  is  directly  in  point ;  and  there  is  no 
ground  for  impugning  its  authority,  which  has  been 
lately  recognised  by  Lord  Brougham  in  Greenough  v. 
GaskelL  {b)  Independently,  however,  of  privilege,  the 
Defendant  is  under  no  obligation  to  disclose  the  names  of 
his  cestuis  que  trust ;  because  the  answer,  which,  for  die 
present  purpose,  must  be  taken  to  be  true,  expressly 
states  that  the  Defendant  is  authorised  to  give  a  dis- 
charge  for  the  mortgage  money,  and  if  so,  the  cestuis 
que  trust  are  not  necessary  parties  to  the  suit,  and,  con^ 
sequently,  the  discovery  of  their  names  is  immateriaL 


The  Lord  Chancellor,  in  the  course  of  the  argument, 
observed,  that  it  was  an  ordinary  part  of  a  solicitor's  duty 
to  layout  money  for  his  clients;  and  that  if  the  dis- 
covery in  question  could  not  be  given  without  a  breach 

of 


(fl)  1  R.  ♦  M.  741, 


(5)  IM.^  K.  98. 
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of  professional  confidence^  no  inconvenience  which  the        1842. 
Plaintiff  m^ht  be  put  to  by  the  want  of  it^  could  be  a 
reason  for  oompellmg  the  Defendant  to  give  it 

At  the  conclusion  of  the  argument,  his  Lordship  said 
he  was  of  opinion,  upon  the  authority  of  Harvey  v. 
Cbtykm  (a),  that  the  Defendant  could  not  be  compelled 
to  state  the  names  of  his  clients.  The  case  in  question 
stood  on  stronger  grounds  than  those  in  which  the  pro- 
tection vras  given  for  the  sake  of  the  party  himself:  here 
the  privilege  being  that  of  the  client,  the  Defendant  had 
no  right  to  answer  the  questions. 

•  « 

As  to  the  form  in  which  the  objection  had  been  taken, 
his:  Lordship  said  he  thought  it  was  competent  to  the 
Defendant  to  take  it  by  answer;  and  that,  if  i^  had 
been  called  to  the  attention  of  the  Vice-Chancellor,  that 
there  were  several  excepticms  to  the  rule  that  a  Defend- 
ant who  answers  at  all  must  answer  folly,  and  that  the 
present  case  formed  one  of  those  exceptions,  his  Honor 
would  probably  have  come  to  a  different  conclusion. 

The  Vice-Chancellor's  order  was  accordingly  re- 
versed, and  the  exceptions  to  the  report  allowed. 

(a)  2  Swantt.22Un. 


STANLEY  V.  BOND.  Feb.  16. 

nnHE' Defendant  in  this  case,  entered  an  appearance  Under  the 
-*-    on  the  24th   of  January  1842.      On  the  1st  of  ^^^^ 
February  following,  the  Plaintiff  obtained,  as  of  course,  iss?,  the 

^^   common  in- 
an  •     «.• 

junction  can- 
not be  obtained  until  the  ninth  day  after  the  day  of  the  Defendant's  appearance. 

H  ♦ 
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1842.  an  order  for  the  common  injunction.  The  Defaidant 
then  moved  before  the  Master  of  the  Rolls  to  discharge 
that  order  for  irregularity ;  which  motion,  having  been 
refused  by  his  lordship,  was  now  renewed  by  way  oi 
appeal  before  the  Lord  Chancellor. 

Mr.  Richards  and  Mr.  Toller^  in  support  of  the  mo- 
tion, contended  that,  in  computing  the  eight  days  al- 
lowed to  a  Defendant  by  the  10th  Order  of  Decemba 
183S  before  the  common  injunction  could  be  obtained, 
the  day  of  appearance  was  to  be  excluded ;  and, 
therefore,  even  admitting  that  the  day  of  putting  in 
the  plea  &c.  was  to  be  included  in  the  eight  days, 
the  Defendant  in  this  case  had  the  whole  of  the  1st 
of  February,  being  the  eighth  day  after  the  day  of  ap- 
pearance, for  that  purpose ;  and  that  the  2d  of  Fdh 
ruary,  being  the  ninth  day,  was  the  earliest  period  at 
which  the  common  injunction  could  be  obtained.  Tbey 
cited  Lester  v.  Garland  (a),  Mooiham  v.  Wadc€U{b)i 
Manners  v.  Bryan  (c),  Angell  v.  Wescambe.{d) 

Mr.  Wigram  and  Mr.  Wright,  contra. 

Tlie  Lord  Chancellor. 

It  is  important  that  there  should  be  a  uniform  mlc 
of  construction,  and  I  am  disposed  to  adqpt  the  rule 
laid  down  by  Lord  Cottenham  (e),  that  one  day  is  to  be 
included,  and  the  other  excluded. 

Order  discharged. 

(a)  15  Vei.  248.  {d)  1  MyL  4*  Cr.  48. 

{h)  1  Mer.  S43.  {e)  Ibid,  p.  59. 

(c)  1  Myl.  ^  K.  453. 
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In  the  Matter  of  THOMAS  and  WILLIAM  STY  AN,    Feb.  i6.  S6. 

Bankrupts. 

THIS  was  an  appeal,  in  the  form  of  a  special  case,  A  deposit  of  a 
from  the  Court  of  Review.  ^^jf^T 

surance  by. 
way  of  secu- 

The  material  facts,  as  stated  in  the  case,  were,  that  ^^J^pre-^  ' 
the  bankrupts  beinir  indebted  to  William  Henry  Smith  viousl^jr  to  the 

11  n  r.»«-i      commission  of 

and  others,  as  executors  of  one  Sarah  Styarij  m  the  an  act  of  bank- 
sum  of  3800/.,  executed  to  them  a  bond,  dated  the  20th  S^^^'^^y^^J  ^®j 
of  August  1838,  for  the  payment  of  this  debt,  and  also  notified  to  the 
deposited  with  them,  as  a  collateral  security,  a  policy  co^l^n^  ^y 
of  assurance  for  2500/.,  which  had  been  effected  upon  the  party  wuh 
the  life  of  the  bankrupt  Thomas  Styan^  in  the  office  of  p^g^t  was 
the  Equitable  Assurance  Company ;  that  company  being  «»a<J«>  previ- 
a  joint  stock  concern,  in  which  the  assured  were  jointly  issuing  of  the 
interested  as  co-partners  in  the  profits.     Notice  of  this  ^"^  though 
deposit  was  given  to  the  office  on  the  22d  of  March  to  the  act  of 
1841,  previously  to  which  time,  however,  namely,  on  Held"lSlidas 
the  15th  of  Marchy  Thomas  Styan  had  committed  an  against  the  as- 
act  of  bankruptcy.     The  fiat  was  issued  on  the  1st  of  the 2 &3  Furl. 

April  following ;  and  there  beinir  then  a  sum  of  8782/.  ^-  29.,  it  not 

.  appearing 

remaining  due  upon  the  bond,  the  obligees  presented  that,  at  the 
a  petition  to  the  Court  of  Review,  praying  that  the  ^^^^  ^^® 
policy  might  be  sold,  and   the  proceeds  applied  in  given  to  the 
liquidation  of  their  debt;  and  an  order  was  made  ac-  pany^clvinfftt 
Gordingly,  on  the  ground,  as  it  was  stated  in  the  case,  was  aware  of 
that  there  was  no  sufficient  proof  before  the   Court  bankruptcy 
that  the  policy  was,  at  the  time  of  the  bankruptcy,  h^^'^g.^^n 
within  the  order  and  disposition,  and  in  the  reputed 
ownership,  of  the  bankrupt,  within  the  meaning  of  the 
statute  6  G.  4.  c.  16.  s.  72. 


The 
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184d«  The  special  case  now  coining  on  to  be  argued, 

Mr.  Bichards  and  Mr.  Stintorij  for  the  assignees,  in 
support  of  the  appeal,  said,  it  was  now  too  late  to  con- 
tend that  notice  to  the  assurance  office  of  a  deposit  and 
pledge  of  a  policy  was  not  necessary  to  take  it  out  of 
the  order  and  disposition  of  the  depositor,  in  the  event  of 
his  afterwards  becoming  bankrupt ;  Ib/an  v.  Baaies  (a), 
Jones  V.  Gibbon  (i),  Ex  parte  Monro  (c).  Ex  parte  Bur^ 
ton  {d)y  Ex  parte  Usbome  (^),  Williams  v.  Thorp  {g\ 
Ex  parte  ColviUe{h)^  Ex  parte  Tennyson  {i)i  and  that 
the  only  question  in  this  case  was,  whether  any  valid 
and  efiectual  notice  of  the  deposit  had  been  given. 
Now  the  only  notice  that  had  been  given,  was  given 
after  the  act  of  bankruptcy  had  been  committed,  at 
which  time  all  beneficial  interest  in  the  policy  must  be 
considered  as  having  passed  to  the  assignees.  It  woald 
be  argued,  however,  that  inasmuch  as  the  depositor  was 
by  the  constitution  of  the  company  a  partner  in  it,  the 
company  must  be  taken  to  have  had  constructive  notice^ 
through  him,  of  the  deposit,  before  the  act  of  bank-* 
ruptcy  was  committed;  but  that  point  had  been  ad- 
verted to  in  Williams  v.  Thorp  (£),  and  had  been 
disregarded  by  the  Court. 

In  addition  to  the  authorities  above-mentioned^  tlie 
following  cases  were  also  cited  ;  Dearie  v.  Ball  (/), 
Lofoeridge  v.  Cooper  (m).  Smith  v.  Smith  (n),  and  Meux  v. 
Belk  {p) 

Mr. 

(a)  1  Ftff.sen.  548.;  see  p.  367.  [h)  Mont.  1 10.  S.  C.  2&ilS70. 

S.  C.  1  ilM:.  165. ;  see  p.  177.  (t)  MofU.  4*  Bl.  67. 

(5)  9  Vet.  410.  (k)  M  sup.  pp,  860, 261. 

(c)  Buck,  300.  (/)  3  Run.  U 

(rf;  1  G/.  4-  J^'  S07.  (m)  I6id. 

(e)  Ibid,  558.  In)  2.Cr.  4*  ^ce.  S51. 

(g)  S  Sim.  257.  (o)  1  Hare,  73. 
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Mr.  SwansUm  and  Mr.  Bacon^  contra^  referred  to  the  184*2. 
coses  of  Falconer  v.  Qise  (a),  and  Bozon  v.  BoUand  (i),  as 
throwing  some  doubt  upon  the  position,  that  notice  of 
the  assignment  or  deposit  of  a  policy  was  necessary,  to 
take  it  out  of  the  order  and  disposition  of  the  assignee 
or  dqxisitor.  But  even  supposing  that  such  notice  was 
necessary,  they  contended  diat  Duncan  v.  Chamber" 
litt/ne{e)  was  an  express  authority  for  the  proposition, 
that  in  a  company  constituted  as  this  was,  the  privity  of 
one  of  its  members  to  an  assignment,  was  notice  to  the 
company;  and  the  decision  in  Ex  parte  Waithman{d) 
could  only  be  supported  upon  the  same  principle.  But^ 
lastiy,  they  contended,  that  at  all  events  the  express 
notice  which  had  been  given  in  this  case  before  the  is- 
suing of  the  fiat,  although  subsequently  to  the  act  of 
bankruptcy,  was  made  effectual  by  the  stat,  2  &  S  Vict* 
c  29.  which  gave  validity  to  all  bona  fide  proceedings 
and  transactions  by  or  with  a  bankrupt  previous  tp  the 
issuing  of  the  fiat,  notwithstanding  a  prior  act  of  bank- 
ruptcy might  have  been  committed,  provided  the  party 
dealing  with  the  bankrupt  had  at  the  time  no  notice  of 
such  act  of  bankruptcy ;  and  there  was  no  suggestion 
of  such  notice  having  existed  here.  If  it  should  be 
objected  that  the  notice  given  to  the  insurance  office 
was  not  a  dealing  with  the  bankrupt  within  the  mean- 
ing of  the  act,  the  answer  was,  that  the  only  object 
of  that  notice  was  to  complete  the  party's  title  under  the 
deposit ;  and  as  the  deposit  was  clearly  a  dealing  with 
the  bankrupt,  the  giving  of  the  notice,  which  wa^  a 
port  of  the  same  transaction,  must  be  considered  as 
partaking  of  the  same  character. 

Mr. 

im)\Bro.C.C.l9LS.  S.C.dted  {d)  4  Deo.  <{•  C%.  412.,  .see 

9T.i?.  491.  however  Ex  parte  Bnrbridge, 

(&)  CTited  Mont.  4*  BL  74.  1  Dea.  131.  142. 
-    (e)  11  6!m;  195.;  tee  p.  126. 
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1842.  Mr.  Bichardsy  in  reply,  contended  that  the  stat  2  & 

^^'T'^^^    S  rid.  c.  29.  had  no  application  to  this  case,  and  he 
8ttan.       added  that  the  Court  below  had  expressed  a  decided 
opinion  to  the  same  effect 

The  Lord  Chancellor,  towards  the  conclusion  of 
the  argument,  observed,  that  if  the  question  turned  upon 
the  necessity  of  notice  to  the  insurance  o£Sce  in  order  to 
take  the  policy  out  of  the  order  and  disposition  of  the 
bankrupt,  he  should  feel  it  di£Scult,  after  the  concur- 
rence of  authorities  which  had  been  cited  upon  that  point, 
to  decide  against  the  appellants. 


Feb.  26.  The  Lord  Chancellor  now  delivered  judgment. 

The  bankrupts  in  this  case  executed  their  bond  in 
August  18S8  to  the  petitioners,  as  executors  of  Sarah 
Styan  for  a  sum  of  38002.  in  respect  of  a  debt  due  from 
them  to  her  estate ;  and  as  a  collateral  security  for  the 
payment  of  the  debt,  deposited  with  them  a  policy  of 
insurance  for  2500/.  on  the  life  of  one  of  the  bankrupts. 
At  the  date  of  the  fiat  there  was  due  to  the  petitioners, 
as  executors,  the  sum  of  3782/.  on  account  of  the  bond. 
Thomas  Styan  committed  an  act  of  bankruptcy  on  the 
15th  of  March  last,  and  on  the  22d  of  March  notice 
was  given  to  the  assurers  of  the  pledge  and  deposit  of 
the  policy.    The  fiat  was  issued  on  the  1st  April. 

Upon  these  facts  it  was  contended  on  the  part  of  the 
assignees,  that  the  policy  passed  to  them  under  the  fiat, 
inasmuch  as  no  notice  was  given  to  the  assurers  of  the 
deposit  before  the  act  of  bankruptcy.  On  the  other 
hand,  it  was  contended  on  the  part  of  the  executors, 
first,  that  no  notice  was  in  this  case  necessary,  and 
secondly,  that,  even  supposing  a  notice  was  required, 
the  assured  was  a  partner  in  the  insurance  company, 

which 
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which  was  in  the  nature  of  a  joint  stock  company,  and  184*!?. 
that  notice  to  him,  or  rather  his  knowledge  of  the  de- 
posit which  he  had  himself  made,  was,  in  point  of  law, 
notice  to  the  company.  It  was  further  contended  for 
the  petitioners  that  they  were  entitled  to  retain  the 
policy  by  virtue  of  the  statute  2  &  3  Vid.  c.  29. 

It  is  unnecessary  to  give  any  opinion  with  respect  to  the 
two  first  questions  to  which  I  have  adverted,  or  to  com- 
ment on  the  authorities  which  have  been  cited,  because 
it  appears  to  me,  that  the  case  falls  distinctly  within 
the  provisions  of  the  act  to  which  I  have  referred.  By 
that  statute  it  is  enacted  that  all  contracts,  dealings,  and 
transactions,  by  and  with  any  bankrupt  really  and  bond 
Jide  entered  into  before  the  date  and  issuing  of  the  fiat 
against  him,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  provided  the  person  or  persons  so  dealing  with 
such  bankrupt  had  not  at  the  time  of  such  contract, 
dealing,  or  transaction,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed.  All  hand  fide  dealings  and 
transactions,  therefore,  with  the  bankrupt  before  the  fiat, 
and  without  notice  of  the  act  of  bankruptcy,  are  valid. 
In  this  case  the  transaction  .or  dealing  consisted  of  the 
deposit  or  pledge  of  the  policy,  and  of  the  notice  to  the 
assurers ;  which  latter  step,  it  is  contended,  was  neces- 
sary to  render  the  transaction  binding  against  all  other 
claimants.  The  whole  of  this  was  completed  before  the 
date  of  the  fiat;  and  it  is  not  alleged  that  the  transac- 
tion was  not  in  every  part  of  it  hon&  fide,  or  that  the 
parties  had  any  notice  of  the  act  of  bankruptcy. 

It  appears  to  me,  therefore,  that  the  case  falls  dis- 
tinctly widiin  the  statute,  and  that  the  transaction  is 
protected  by  it*    Supposing  the  pledge  to  have  been 
made  bm&^fide^  and  without  notice  of  the  act  of  bank- 
ruptcy, 
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ruptoy,  immediately  after  that  act,  and  to  hB,ye  been 
followed  by  a  notice  given  before  the  fiat,  oonkl^  it  be 
doubted  that  such  a  transaction  wonld  &11  within  the  pro* 
visions  of  the  statute  ?  And  what  diffisrence  can  it  make 
in  this  respect,  that  the  deposit  was,  in  the  presebt  in- 
stance, made  long  before  the  act  of  bankruptcy,  and  the 
transaction  completed  by  a  notice  given  after  such  act, 
but  before  the  date  of  the  fiat  ?  It  is  sufficient  that  the 
whole  transaction  was  bondjlde  and  without  notice  of  the 
act  of  bankruptcy,  and  that  every  part  of  it  took  place 
before  the  date  of  the  fiat. 


I  am  of  opinion,  therefore,  that  the  order  of  the  Coort 
of  Review  must  be  affirmed. 


April  19»  27. 


PASCALL  V.  SCOTT. 


An  order 
made  by  the 
Vice  Chan- 
*  cellor  for  the 
suppression  of 
depositions, 
which  had 
been  taken 
in  a  cross 


TN  this  suit  there  was  an  original  cause,  and  a  cross 
cause.  Issue  having  been  joined  in  the  original 
cause,  early  in  the  year  1841,  Elizabeth  ScoU^  who  waa 
the  sole  Plaintiff*  in  that  cause,  but  only  one  of  several 
Defendants  in  the  cross  cause,  examined  several  wit- 
nesses, and  publication,  after  having  been  several  times 
leave  *oTthe  enlarged,  ultimately  passed  on  the  20th  oi  Decemherm 
Court,  after  the  same  year.  On  the  2d  of  the  same  month,  the  Plain- 
had  passed  in  ^^^  !n  ^^  cross  cause  not  having  examined  any  witnesses 
the  onginal      jjj  ^^f  ju  either  cause,  although  the  cross  cause  was  ^t 

cause,  and  '  o 

which  related  issue 

principally, 

but  not  exclusively,  to  matters  in  issue  in  the  original  cause,  affirmed  upon  sppesl ; 

the  parties,  by  whom  the  depositions  had  been  taken,  havine,  in  the  court  below,  de-' 

clined  a  reference  to  the  Master  to  distinguish  what  parts  thereof  related  to  auUten 

not  in  issue  in  the  original  cause,  and  it  being  held  that  they  were  not  entitled*  under 

such  circumstancesi  to  have  tho  objection  to  the  evidence  reserved  to  the  hsatiiigp 
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issue  in  the  preceding  month  of  Octcber^  EUxabeih  Scott 
gave  notice  to' their  solicitor,  that  she  should  object  to 
their  going  into  evidence  in  their  own  cause,  upon 
matters  in  issue  in  the  original  cause,  after  publica- 
tion in  that  cause  should  have  passed.  In  defiance, 
however,  of  that  notice,  and  without  the  leave  of  the 
Court,  the  Plaintifis  in  the  Cross  cause  proceeded  to 
examine  witnesses  in  that  cause,  subsequently  to  the 
20th  December  ;  whereupon  a  motion  was  made  before 
the  Vice-Chancellor  of  England  on  behalf  of  Elizabeih 
Scottj  that  certain  of  the  depositions  of  those  witnesses, 
which  related  principally,  but  not  exdusivdy,  to  matters 
in  issue  in  the  original  cause^  might  be  suppressed, 
whidi  was  ordered  accordingly. 


1842. 


The  Plidntiffi  in  the  cross  cause  now  moved,  before 
the  Lord  Chancellor,  to  discharge  that  order. 


In  support  of  the  appeal  motion,  it  was  stated  at  the 
bar,  that  the  cross  cause,  besides  being  in  the  nature  of 
a  defence  to  the  original  cause,  sought  other  independ- 
ent relief,  and  that  not  only  were  several  of  the  matters, 
to  which  the  depositions  applied,  not  in  issue  in  the  ori- 
ginal cause,  but  that  a  part  of  these  were  matters  which 
were  not  in  dispute  in  the  cross  cause  itself,  as  between 
the  Plaintiffs  in  that  cause  and  Elizabeth  Scott,  though 
material  to  the  relief  sought  by  them  against  the  other 
Defendants ;  and  it  was  therefore  insisted  that  not  only 
was  this  not  a  case  for  the  suppression  of  depositions  at 
all,  but  that,  even  if  such  a  course  were,  in  strictness, 
admissible,  the  Court,  in  the  exercise  of  its  discretion, 
ought  not  to  adopt  it,  but  to  reserve  the  objections  to 
the  evidence  for  consideration  at  the  hearing,  when  the 
objectionable  portion  of  it  could  easily  be  separated 
from  the  rest  At  all  events,  it  was  contended  that  the 
terms  of  the  Vice-Chancellor's  order,  should  have  been 

restricted 
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restricted  so  as  to  take  effect  as  between  the  PlaintiflGi 
in  the  cross  cause  and  Elizabeth  ScM  only;  Healejf  v. 
Jogger,  {a) 

On  the  other  side  it  was  stated,  and  not  disputedy 
that  the  Vice-Chancellor  had  offered  the  appellants  a 
reference  to  the  Master  to  inquire  what  part,  if  any,  of 
the  depositions  complained  of,  related  to  matters  not 
in  issue  in  the  original  cause,  but  that  the  o£fer  had 
been  declined. 

Besides  the  case  above  mentioned,  the  following 
authorities  were  cited  in  the  course  of  the  argument: 
—  Wilford  V.  Beaseky  (6),  Ward  v.  Eyles  (c),  Sovyer 
V.  Bcnxyer  {i)^  Purcell  v.  Macnamara  (^),  Smith  r. 
Graham  (g),  Taylor  t.  Obee.  (h) 


AprU97,  The  Lord  Chancellor,  after  stating  the  circum- 

stances of  the  case,  and  observing  that,  if  an  irregu- 
larity had  been  committed,  it  had  been  upon  full  notice^ 
proceeded  as  follows : 

The  rule  unquestionably  is,  that  witnesses  cannot  be 
examined  in  a  cross  cause  upon  matters  in  issue  in  the 
original  cause,  after  publication  in  the  latter  cause  has 
passed ;  and  this  rule  has  been  adhered  to  strictlyy  in 
order  to  guard  against  the  danger  of  peijury.  It  is 
clear,  therefore,  that  an  irregularity  has  been  com- 
mitted, and  the  only  question  is,  as  to  the  proper 
mode  of  remedying  it. 

Now, 


(a)  Z  Sm.  494.,  see  p.  498. 

\b)  5  AOe.  501. 

(c)  Moi.  577. 

{(i)  1  Br^  C.  C.  588. 


(tf)  17  Frt.4S4. 
(g)  9  Svma.  264. 
(A)  5  Fnce^  96. 
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Now,  the  natural  and  obvious  course  is,  certainly, 
to  move  for  the  suppression  of  the  depositions ;  since, 
if  improperly  taken,  they  ought  not  to  remain  upon 
the  files  of  the  Court;  and  this  was  accordingly  the 
mode  adopted  in  the  case  of  Sawyer  v.  Bcm/er  (a)  cited 
at  the  bar.  It  is  true,  that  that  case  differs  in  one 
respect  from  the  present,  the  application,  there,  being 
to  suppress  interrogatories  for  the  examination  of  a 
witness  before  the  Master;  but,  upon  the  question  as 
to  the  mode  of  correcting  the  irregularity,  the  difference 
does  not  appear  to  be  material. 


1842. 


Several  objections  have,  however,  been  taken  to  the 
adoption  of  this  course  in  the  present  case,  on  the 
ground  of  inconvenience.  First,  it  was  said  that  the 
depositions  embraced  other  matters  besides  those  in 
issue  in  the  original  cause,  and  that  on  that  account 
the  objections  to  the  evidence  could  be  more  con- 
veniently dealt  with  at  the  hearing,  when  the  Court, 
having  the  whole  of  the  case  before  it,  would  have  the 
means  of  distinguishing  what  parts  of  the  evidence  ought 
to  be  rejected  ;  but,  as  I  am  told  that  the  parties  have 
already  had  the  option  of  a  reference  to  the  Master 
upon  this  point,  and  that  they  have  declined  it,  that  is 
an  objection  which  cannot  be  entertained  on  the  present 
occasion.  It  was  then  said  that  the  cross  cause  was  not 
merely  in  the  nature  of  a  defence  to  the  original  suit, 
but  that  it  sought  ulterior  relief,  and  that  possibly  the 
original  cause  might  be  abandoned ;  but  the  answer  to 
that  is,  that  if  such  a  contingency  should  occur,  it  would 
be  open  to  the  Plaintiffs  in  the  cross  cause  to  apply 
to  the  Court  for  liberty  to  read,  in  that  cause,  the 
evidence  taken  in  the  original  cause;  and  if  that  evi- 
dence should  be  defective,  it  would  be  owing  to  their 

own 

(a)  1  Bro.C.C,3SS. 

Vol.  I.  I 
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1842.  own  neglect.  Lastly,  it  was  said  that  there  were 
other  Defendants  in  the  cross  cause  besides  Elixabeih 
Scotly  by  whom  alone  the  application  for  the  suppression 
of  the  depositions  had  been  made,  and  that  the  Plaintifi 
ought  to  be  allowed  to  read  those  depositions  against 
such  other  parties.  I  am  of  opinion,  however,  that  the 
depositions,  having  been  irr^ularly  taken,  ought  to  be 
suppressed  altogether,  and  that  if  any  inconvenience 
should  thence  arise  to  the  Plaintifis  in  proceeding  against 
any  of  the  Defendants  besides  Elizabeth  ScoUy  it  should 
be  made  the  subject  of  a  special  application. 

Mr.  Teed  then  submitted  that,  accordmg  to  the  Lord 
Chancellor's  view  of  the  case  upon  the  last  point,  the 
Vice  Chancellor's  order  ought  to  have  been,  expressly, 
without  prejudice  to  such  application  as  his  Lordship 
had  suggested ;  and  he  asked  that  the  order  might  be 
varied  accordingly,  referring  to  the  form  of  an  order 
made  in  an  analogous  case  by  Lord  Eldon ;  Smitk  v. 
Graham,  {a) 

The  Lord  Chancellor,  however,  said,  he  thought 
the  addition  unnecessary,  as  the  order  would  not,  in  io 
existing  form,  prevent  any  other  application  being  made. 

Motion  refused  with  costs. 

{a)  2  SwanU.  264.;  see  26$. 
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WALKER  V.  FLETCHER.  Jan.  27.  ' 

^T^HE  bill  was  filed  under  the  stat  5S  G.  3.  c.  159^  Where  an  act 
■*•    by  which  the  liability  of  shipowners,  whose  ship  ^^^^j  ^ 
has  run  down  or  otherwise  damaged  another  vessel,  to  all  bills 
without  any  fault  of  theirs,  is  limited  to  the  value  of  be  filed  under 

their  ship  and  the  freight  it  is  eaminir  at  the  time  of  i^  proyisiong 
,  .  ^  ®  .an  affidavit,  of 

the  accident;  the  statute  requiring,  that  to  every  bill  a  certain  form, 

filed  by  shipowners  under  its  provisions,  an  affidavit  ^'^^^'^'^i 

should  be  annexed  stating  the  amount  of  such  value,  that  it  was  no 

and  that  such  amount  should  be  paid  into  Court  ui'affidavit 

which  had 

In  this  case  the  affidavit,  which  was  intituled  in  the  to  a  bill  filed 
cause,  appeared  to  have  been  sworn  three  days  before  S^^^u^j^^ 
the  bill  was  filed ;  and  upon  a  motion,  now  made,  to  dis-  been  sworn 
charge  an  injunction,  which  had  been  obtained  upon  ^d^  i^  bill 
pajrment  of  the  sum,  stated  in  that  affidavit,  into  Court,  was  filed. 

Mr*  RichardSj  in  support  of  the  motion,  argued  that 
not  only^  would  such  an  affidavit  not  support  an  indict- 
ment for  perjury,  it  having  been  sworn  in  a  cause  which 
did  not  at  the  time  exist,  but  that,  if  the  affidavits  re- 
quired in  such  cases  were  allowed  to  be  sworn  before 
the  bills  were  filed,  circumstances  might  come  to  the 
knowledge  of  the  Plainti£F  in  the  interval,  which  might 
aSkct  his  estimate  of  the  value  of  the  ship  and  fireight, 
and,  consequently,  he  might  obtain  the  injunction  upon 
payment  of  less  than  the  sum  which  the  act  required. 

7%e  Lord  Chancellor,  however,  overruled  the 
objection,  observing,  that  when  the  legislature  directed 
that  the  affidavit  should  be  ^^  annexed  to  the  bill,"  it 
clearly  intended  that  the  filing  of  the  bill  and  of  the 

I  2  affidavit 
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1842. 


Walker 

V. 

Fletcher. 


affidavit  should  be  one  act,  which  could  not  be  unless 
the  affidavit  was  sworn  before-hand.  As  to  the  ob- 
jection,  that,  if  so  sworn,  it  might  not  state  the  fiicts  as 
they  existed,  or  as  the  Defendant  knew  them  to  exist, 
at  the  time  of  the  filing  of  the  bill,  his  Lordship  said, 
that  if  a  party  knowingly  filed  such  an  affidavit^  he 
would  not  say  whether  he  could  be  indicted  for  peijury 
upon  it,  but  he  might  certdnly  be  indicted  for  the 
fraud. 


His  Lordship  afterwards  stated,  that,  since  the  point 
had  been  raised,  he  had  been  informed  that  the  Vloe- 
Chancellor  of  England  had  lately  enquired  into  the 
practice  on  bills  of  this  kind,  and  that  his  Honor  had  as- 
certained from  the  clerks  in  Court,  that  the  course  adopted 
in  this  case,  of  swearing  the  affidavit  before  the  day  on 
which  the  bill  was  filed,  had  been  the  general  practice 
ever  since  the  act  was  passed,  and  that  a  similar  practice 
Iiad  long  existed  with  respect  to  bills  of  interpleader. 


March  14. 
April  16. 


CLARK  V.  CLARK. 


A  Defendant 
in  custody 
under  process 
of  contempt 
for  not  ap- 
pearing or  not 


^^N  the  13th  of  Odoler  the  Defendant  was  arrested 
^^  under  process  of  contempt  for  want  of  an  answer, 
and  on  the  1 5th  of  the  same  month,  being  brought  by 
habeas  corpus  before  the  Master  of  the  Rolls,  at  his 
answering  may  Lordship's  private  house,  to  answer  his  contempt,  the 
so  as'^^o^sati"^  usual  order  was  made  for  turning  him  over  to  the  Fleet. 
the  5th  Rule  He  was  not  brought  up  again  until  some  time  in  the 
c,  36.  «.  14.,  month  of  December  following,  when  an  order  was  made 
during  vaca-     fQj.  taking  the  bill  pro  cotifesso  against  him. 

tion,  provided  ^  i  ./  -o 

it  be  within  Mr* 

the  period  pointed  out  by  that  rule  for  the  purpose. 
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Mr.  Bichards  now  moved  for  his  discharge  out  of 
custody  under  the  5th  Rule  of  I  TV.  4.  c.  36.  s.  H.,  con- 
tending that  the  bringing  up  of  a  prisoner,  which  that 
Rule  required,  was  a  bringing  up  to  the  bar  of  the  Court 
in  term  time,  and  that  a  bringing  up  to  the  private 
house  of  the  Judge  during  vacation  went  for  nothing. 
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Mr.  7\imerf  contrh^  contended  that  it  was  the  pe- 
remptory part  only  of  the  Rule  which  had  reference  to 
term  time,  and  that  the  words,  *^  if  he  shall  not  have 
been  sooner  brought  to  the  bar  of  the  Court,"  shewed 
that  the  Plainti£F  had  the  option  of  bringing  the  pri- 
soner up  in  an  intervening  vacation,  if  he  thought  fit 

TTie  Lord  Chancellor  said,  he  thought  that  that 
was  the  right  construction  of  the  Rule,  as  it  was  the 
most  favourable  to  prisoners. 

Motion  refused. 


The  same  point  occurred,  and  received  the  same  de- 
cision, a  few  days  afterwards,  in  the  case  of  Needham  v. 
Needham. 


May  7. 


I  3 
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April  19. 


MOSS  V.  BALDOCK. 
MOSS  V.  LAKK 


The  rule  that 
there  cannot 
be  a  second 
rehearing  of  a 
cause  before 
the  Lord 
Chancellor 
without  a 
special  order, 
applies  equally 
whether  the 
first  rehearing 
is  a  reversal 
or  an  affirm- 
ance of  the 
decree  or 
order  of  the 
Court  below. 


^T^HESE  causes  having  been  reheard  upon  the  peti- 
•^  tion  of  the  Plaintifis  by  the  late  Lord  Chancellor, 
who  reversed  the  judgment  of  the  Court  below,  the 
Plainti£&  presented  a  common  petition  of  rehearing  to 
the  present  Lord  Chancellor ;  upon  which  an  order  was 
made,  as  of  course,  for  setting  down  the  causes  to  be 
again  reheard. 

A  motion  was  now  made  on  behalf  of  the  Defendants, 
John  and  William  Lake,  that  that  order  might  be  dis- 
charged, and  that  the  petition  of  rehearing  might  be 
taken  off  the  file  for  irregularity. 


Mr.  Tlimer  and  Mr.  &  P.  White,  in  support  of  the 
motion,  contended  that  there  could  not  be  a  second 
rehearing  of  a  cause  without  special  leave.  Fox  ▼• 
Mackreth  (a),  East  India  Company  v.  Boddam  (i),  Waldo 
V.  Caley  (c),  Deerhurst  v.  Duke  of  St.  Albatfs  {d\  MousUy 
V.  Carr{e),  Foumier  v.  Paine  (g),  Attomey^General  r* 
Ward  (A),  Byfield  v.  Provis^i),  Booth  v.  Creswicte.  (i) 

m 

Mr.  Parker  appeared  for  other  Defendants  in  the 
same  interest 


Mr. 


(a)  9  Cor,  158. 
(6)  13  Fet.  421. 

(c)  16  Vei.  206.,  see  p.  214. 

(d)  2  Ruu.  4-  Myl.  702. 

(e)  5  JkfyL  i  jr.  205. 


(g)  Ibid.  207.  n. 
(A)  1  Myl.  4-  Cr.  449. 
(i)  3  Myl.  i  Cr.  437. 
{k)  Cr.  4"  Ph.  361. 
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Mr.  Wakefieldj  contrdy  admitted  that  there  had  been  1842. 
an  intimation  of  opinion  by  several  judges  against  the 
allowance  of  a  second  rehearing,  and  that  in  Moiisley  v. 
Carr  it  had  been  said  that  a  general  order  would  be 
issued  in  conformity  with  that  opinion,  but  he  insisted 
that  as  no  rule  had  in  fact  been  promulgated  upon  the 
subject,  the  old  practice,  by  which  several  rehearings 
were  allowed,  remained  in  force ;  Marsh  v.  Hunter,  {a) 
That  the  present  case  was  distinguishable  from  Deer^ 
hurst  V.  Duke  of  St.  AJbarfs  and  most  of  the  other  cases 
referred  to;  inasmuch  as  in  those  cases  the  decisions 
on  the  first  appeal  were  affirmances  of  those  on  the 
original  hearing :  and  that,  at  all  events,  there  was  no 
precedent  for  the  pres^it  application,  the  objection 
having  in  all  former  cases  been  taken  upon  the  hearing 
of  the  petition. 

The  Lord  Chancellor. 

I  cannot  help  thinking  that  the  rule  has  been  suffi- 
ciently promulgated  by  the  decisions  in  Mousley  v. 
Carr  (6)  and  Bijfield  v.  Praois  (c),  and  that  the  profes- 
sion can  hardly,  after  those  decisions,  be  considered  as 
taken  by  surprise.  I  think,  therefore,  that  the  petition 
of  appeal  is  irregular,  and  must  be  taken  off  the  file, 
and  the  order,  which  has  been  made  upon  it,  discharged 
with  costs. 

(a)  5  Mad.  457.    See  p.  458.         (c)  3  Myl  Sr  Cr,  437.;    see 
(d)  3  Myl.  if  Keen,20S.  p.  438. 
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June  as.  KERSHAW  v.  CLEGG. 


TheCourtwiU  TtirR.  ROMILLY,  on  behalf  of  the  PlaintiflF,  movec! 

&II0W  A  C&U8C        I  ^1 1 

to  be  set  down  for  leave  to  set  down  the  cause  for  hearing,  upon 

upon  a  De-  ^^  objection  taken  by  the  answer  for  want  of  parties, 

jection  for  notwithstanding  the  fourteen  days  limited  for  that  pur- 

tL^rnotwUh.  P^^se  by  the  89th  Order  of  August  1841  had  expired, 

standing  the  stating  that  Vice-Chancellor  Knight  Bruce,  before  whom 

lifted  for  ^^  motion  had  been  made  in  the  first  instance,  had 

that  purpose     doubted  whether  he  had  any  discretion  in  the  matter, 
by  the  59th  •'  .  ' 

Order  of  i<t»-    and   had  desired  that  it  might  be  mentioned  to  the 

CV^ired,    ^^i  ChanceUor. 
when  the  delay 

factorily  ao*  '^^^  ground  of  the  application  was  an  affidavit  by  the 
counted  for.  Plaintiff's  solicitor,  stating  that,  although  the  answer  ap- 
peared to  have  been  filed  on  the  9th  otJunCf  he  had,  in 
consequence  of  the  prolixity  of  the  schedule,  been  unable 
to  obtain  an  office  copy  until  the  18th,  one  of  the  inter- 
vening days  being  Sunday  ;  that  on  the  14th  he  had  laid 
the  answer  before  the  counsel  who  drew  the  bill;  but 
that,  on  the  evening  of  the  18th,  that  gentleman  had  left 
town  in  consequence  of  the  death  of  a  near  relation,  and 
that  he  did  not  return  until  the  19th,  after  which  be 
was  prevented  by  the  pressure  of  other  business  from 
advising  upon  the  answer  until  the  22nd,  when  be  ad- 
vised that  the  cause  should  be  set  down  for  argument 
on  the  objection  for  want  of  parties. 

Mr.  Romilly  suggested  the  analogy  of  those  cases  in 
which  the  Court  was  in  the  habit  of  extending  the  time 
for  demurring^  upon  proper  grounds  for  the  indulgence 
bemg  shewn. 

The 
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The  Lord  ChancelloRi  after  reading  the  affidavit,        1 842. 

said  that  he  thought  the  delay  was  satisfactorily  ac-     ZT^^^^^ 

Kershaw 
counted  for,  and  made  the  order.  «. 

Clego. 


GILLBEE  V.  GILLBEE.  June  a. 

A  SUIT   had   been   instituted  on  behalf  of   James  The  property 
GiUbee  and  othei-s,   infant  children  of  WiUiam  ^fa  lunatic, 

'  ^  ...      °^'  found 

GiUbee  deceased,  against  his  widow  and  administratrix  such  by  inqui- 

Sarah  GiUbee,  for  the  administration  of  his  estate,  and  Ssted'o?the 

for  the  appointment  of  a  guardian  to  the  infants,  and  sums  of  4252/. 

allowances  for  their  maintenance.     The  usual  accounts  cent,  an- 

having  been  taken,  and  the  residuary  property  of  the  ^^^^*  ^"^ 

intestate  having  been  apportioned  between  the  widow  cash,  standing 

and  the  children,  the  shares  of  the  latter  were  carried  f°  *"*  *^^°""' 

'  in  a  cause  to 

to  their  respective  separate  accounts,  and  by  an  order  which  he  was 
in  the  cause  of  the  8d  of  March  1814,  Sarah  GiUbee  JoKeSld 
was  appointed  guardian  of  the  infant  James  GiUbee,  and  property  of 
the  annual  sum  of  100/.  was  directed  to  be  paid  to  her  about  7/.  per 
out  of  the  income  of  his  share  of  the  property,  for  his  '»'"'."™«   A 

■^     *^      •'  petition  pre- 

maintenance  during  minority.  sented  in  the 

cause  for  the 
application  of 

James  GiUbee,  at  the  time  of  attaining  his  age  of  the  income  of 
twenty-one  years,  (which  happened  in  January  1816,)  to^the^mainte- 
was  of  unsound  mind,  and  he  afterwards  remained  in  nance  of  the 

lunatic  with  a 

the  same  state.    No  commission  of  lunacy  was,  however,  view  to  save 

taken  out,  and  Sarah  GiUiee  continued  to  receive  the  ^*je  expense 

of  a  commis- 

annui^  of  lOOL,  directed  to  be  paid  to  her  by  the  sion,  wasdis- 
order  of  the  8d  oi  March  1814,  and  she  mamtained  the  ™^**^- 
lunatic  thereout  till  her  decease,  which  took  place  in 
February  1842.    At  that  time  the  property  of  the  lunatic 

consisted 
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GiLLBEB 

V. 
GiLLBEE. 


consisted  of  the  sums  of  4252/.  Bank  3  per  cent,  an- 
nuities, and  906/.  35.  \0d.  cash,  standing  to  his  account 
in  the  cause,  and  a  sniiall  freehold  cottage  and  land 
stated  to  be  of  the  value  of  about  ?/•  per  annum.  A 
petition  was  now  presented  in  the  name  of  the  lunatic, 
praying  that  the  income  of  that  property  might  be  paid 
to  and  received  by  his  sister  Sarah  Habershon  (who 
was  his  then  sole  next  of  kin),  and  her  husband,  to  be 
applied  by  them  for  his  maintenance,  or  that  it  might  be 
referred  to  the  Master  to  enquire  into  the  state  of  mind 
and  other  circumstances  of  the  petitioner,  and  to  approve 
of  some  proper  person  or  persons  to  receive  and  apply 
such  income  for  his  benefit,  and  to  enquire  and  state 
what  annual  sum  ought  to  be  allowed  for  his  maintenance 
and  support 


Mr.  Kenyon  Parker  and  Mr.  Stintorij  for  the  petition, 
urged  that  the  expenses  of  a  commission  of  lunacy 
would  be  burdensome  to  the  lunatic's  estate,  and  that 
it  would  be  for  his  benefit  to  continue  the  arrangement 
which  had  been  acted  upon  during  the  life  of  his  mother. 
They  submitted,  oh  the  authority  of  Eyre  v.  Wake  (a), 
and  the  observations  of  Lord  Broughanij  In  reAstiey{b)^ 
that,  the  lunatic  being  a  party  to  the  cause,  and  there 
being  a  fund  in  Court,  the  Court  had  jurisdiction  to 
make  the  order  prayed. 


(a)  4  Vei.  795.  See  ako 
Machin  v.  Sa&M,  2  Dick,  654. 
Id  both  these  cases,  however, 
the  property  of  the  lunatic  ap- 
pears to  have  been  much  less 
than  in  the  present 

{b)  Cited  in  Shdford'i  Law 
of  Lunatics f  p.  445.  In  this  and 
two  other  cases  there  referred 
to,  applications  were  made  to 


The 

the  Court  on  behalf  of  lunatics, 
possessed  of  small  property,  but 
not  being  parties  to  any  suits, 
to  sanction  the  application  of 
that  property  to  their  munte' 
nance  without  requiring  a  com- 
mission to  be  taken  out;  and 
Lord  Brougham,  in  giving  judg- 
ment on  the  three  cases,  b  8tat«l 
to  have  observed,  that  he  had 
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The  Lord  Chancellor,  after  adverting  to  the  ir- 
regularity which  had  been  committed  in  continuing  the 
payments  to  the  mother  of  the  lunatic  after  his  minority 
had  determined,  said  that  a  commission  must  be  taken 
out :  that  wheneye^  the  Court  had  to  provide,  not  simply 
for  a  temporary  occasion,  but  for  the  permanent  care 
and  management  of  a  lunatic  and  his  property,  it  was 
inconvenient  to  deviate  from  the  regular  practice;  and 
that  looking  at  the  amount  of  the  property  in  this  case, 
the  expense  of  a  commission  afforded  no  ground  for 
the  application. 

Petition  dismissed. 


1842. 


no  jurisdiction  to  make  the  or- 
ders prayedy  as  the  lunatics  were 
not  parties  to  any  suit  in  Chan- 
cery; that  the  circumstances 
disclosed  by  the  petitions  ren- 
dered his  interference,  if  pos- 
sible, very  desirable;  but  that 
after  having  anxiously  considered 
the  cases  on  the  subject,  the  re- 
sult of  his  examination  was,  that 
he  had  no  jurisdiction  to  make 
such  orders  as  were  prayed,  in 
cases  where  no  commission  of 
lunacy  had  issued,  and  where  the 


lunatics  were  not  before  the 
Court  as  parties  to  a  suit.  He 
expressed  his  opinion,  that  the 
jurisdiction  was  established,  and 
had  been  well  exercised  in  the 
cases  of  lunatics  who  were  before 
the  Court  as  parties  to  suits,  but 
that  it  had  ahready  been  carried 
far  enough,  and  that  he  would 
not  extend  it ;  and  if  the  juris- 
diction were  defective,  it  could 
be  remedied  only  by  the  legisla- 
ture. 


w 

lfJ42. 
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DAVENPORT  w.  DAVENPORT. 

THE  Defendant  in  this  cause  put  in  a  demurrer  and 
answer  to  the  bill,  which  was  a  bill  of  discovery  in 
aid  of  an  action  of  ejectment  On  the  25th  of  Jubf 
ISSly  the  demurrer  was  allowed  with  costs;  after  which, 
on  the  9th  of  January  18S2,  the  Plaintiff  obtained  an 
order  admitting  him  to  sue  in  forma  pauperis^  and  in 
the  month  of  Febniary  following  he  presented  an  appeal 
from  the  order  allowing  the  demurrer,  which  appeal 
was  in  the  following  year  dismissed  with  costs*  On  the 
16th  of  the  same  month  of  February  the  Defendant 
obtained  an  order  for  the  taxation  and  payment  of  the 
costs  of  the  suit  up  to  the  time  of  the  Plaintiff  being 
admitted  to  sue  in  forma  pauperis*  In  the  month  of 
March  following,  the  Master  certified  the  taxed  costs  of 
the  demurrer  to  amount  to  33/.  12^.  6d.j  and  the  taxed 
costs  of  the  suit  to  31/.  95.  Id.  In  the  month  of  De^ 
cember  1834  the  Plaintiff  was  arrested  and  committed 
to  the  Fleet  under  an  attachment  for  non-payment  of 
the  former  amount,  and  he  was  subsequently  detained 
under  another  attachment  for  non-payment  of  the  latter 
amount.  Neither  of  those  sums  having  been  paid,  be 
had  remained  in  prison  ever  since.  A  motion  was  now 
made  for  his  discharge. 

Mr.  Wright  and  Mr.  CoUyer^  in  support  of  the  motion. 

There  is  no  instance  of  a  party  who  has  been  admitted 
to  sue  mform&  pauperis  being  imprisoned  for  non-pay- 
ment of  costs.  If  he  is  vexatious  you  may  move  to 
dispauper  him,  but  so  long  as  he  remains  a  pauper  you 
cannot  attach  him ;  and  the  reason  that  has  been  given 

for 
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for  that  is,  that  it  would  be  to  imprison  him  for  life : 
Nokes  V.  Watts  {a\  Sloman  v.  Aynel  (i),  Anon  (c),  Brit" 
tain  V.  Greenville  {d\  Rice  v.  Brown  (e).  In  ^Taylor  v. 
Lowe  (g)f  it  was  even  said,  that  so  long  as  the  admis- 
sion stood  it  was  absurd  to  make  any  rule  about 
costs.  It  is  true  these  were  all  cases  at  law,  but  in 
Corbet  v.  Corbet  {h)  Lord  Eldon  said,  "  that  it  was  ma- 
terial to  attend  to  the  cases  at  law;  and  that  as  the  ju- 
risdiction for  the  relief  of  paupers  originated  in  a 
statute  (f),  those  decisions  ought  to  be  attended  to  as 
giving  the  doctrines,  and  supplying  reasons  by  ana- 
logy." 

The  Lord  Chancellor. 

I  have,  however,  been  furnished  with  two  cases  from 
the  Registrar's  book,  which  seem  to  shew  that  a  different 
doctrine  prevails  in  this  Court,  at  least  as  to  costs  which 
have  been  given  against  the  party  before  bis  admission  to 
sue  in  foiitia  pauperis.  One  of  them  is  the  case  of  Hig- 
gins  V.  Vaughan,  which  came  before  the  Lord  Keeper  in 
1710  (k).  The  application,  there,  was,  that  the  Plaintiff, 
who  had  been  admitted  to  prosecute  the  suit  in  Jbrmd 
pauperis  in  the  progress  of  the  cause,  might  be  dis- 
paupered, and  might  pay  to  the  Defendant  the  costs 
which  had  been  taxed  against  him,  before  he  should 
l)e  allowed  to  proceed  any  farther  in  the  suit;  and 
affidavits  were  read  to  shew  that  the  party  had  pro- 
secuted the  suit  in  a  vexatious  manner.  The  order  made 
upon  that  application  was  as  follows :  —  ^^  This  Court 
doth  declare  that  where  any  costs  are  given  to  a  De- 
fendant and  the  Plaintiff  afterwards  becomes  a  pauper, 

that 


{a)  Fortescuej  319,^1  Sir.  420, 
(b)  Fortescue,  520. 
(r)  S  Salk.  506. 
((/)  5tSlr.  1121. 
le)  \  B.Sf  P.  39. 


{g)  2  Sir.  983. 

\h)  16  r<pi.  407.«see410. 

(t)  11  Hen.  7.  c.  12. 

Ik)  Reg.  Lib.  A.  1710.  f.  514. 


V. 

Davenport. 
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1842.        that  doth  not  discharge  such  precedent  costs ;  and  doth 
Jr^^^^^     therefore  order  that  all  proceedinirs  in  this  cause  be 

Datbnport  ^  °  T^  r     1 

V.  stayed  till  the  Plaintiff  shall  have  paid  the  Defendant 

AVENPORT.  ^g  gjjj  ^^g|^ .  ^^^  ijjg  consideration,  as  to  dispauper- 
ing the  Plaintiff,  is  hereby  reserved  till  after  the  said 
costs  shall  be  paid." 

In  that  case,  therefore,  it  appears  that  the  Court, 
thinking  the  conduct  of  the  party  vexatious,  stayed 
proceedings,  and  ordered  him  to  pay  the  costs  before 
it  dispaupered  him.  The  other  case  goes  still  farther. 
It  is  the  case  of  Knawles  v.  Handley  (a),  which  came 
before  the  Master  of  the  Rolls  in  the  year  1702. 
There,  a  pauper  Plaintiff,  after  an  answer  had  been 
put  in,  applied  that  his  bill  might  be  dismissed  with- 
out costs ;  but  it  appearing  that  he  had  been  admitted 
in  fonn&  pauperis  since  the  answer  came  in,  it  was 
ordered  that  the  bill  should  be  dismissed  with  20s.  costs. 

I  find  in  a  note  to  the  case  of  Jones  v.  Peerse  in 
M^Cleland  and  Young's  Reports  (i),  that,  according  to 
the  practice  on  the  plea  side  of  the  Exchequer,  an 
order  for  the  admission  of  a  party  in  forma  pavpansy 
afi:er  the  commencement  of  the  suit,  has  a  retrospective 
operation,  unless  opposed :  and  that  if  opposed,  it  is 
granted  only  on  the  terms  of  the  party  giving  security 
for  the  costs  previously  incurred ;  but  when  it  is  said, 
that  the  order  is  retrospective,  that,  I  apprehend,  does 
not  apply  to  costs  which  have  been  actually  disposed  of 
and  ordered  to  be  paid,  before  the  partj^s  admission. 

For  the  motion. 

The  only  reported  case  against  the  Plaintiff  is  an 
anonymous  case  in  MoseUy  (c),  where  it  is  laid  down 

that 

(a)  Reg.  Lib.  A.  1701.  £  5.  (c)  P.  68. 

(6)  P.  288. ;  see  p.  283.  n. 


Davenport. 
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that  a  party,   by   getting  himself  admitted  in  formd        1842. 
pauperis^  cannot  discharge   himself  of  costs   that    he    t^^*"^^^"^^ 
was  liable  to  before  his  admission.     But  Moseley  is  a  v. 

book  of  no  authority ;  and  neither  that  case  nor  any  of 
the  others  which  have  been  cited,  shew  that  a  party 
can  be  imprisoned  so  long  as  he  remains  a  pauper. 
It  may  be,  that  in  a  proper  case,  the  Court  would  stay 
proceedings  until  the  costs  previously  incurred  should 
have  been  paid;  but  it  is  a  very  different  thing  to 
enforce  the  payment  of  them  by  imprisonment:  it  is 
believed  that  such  a  thing  was  never  heard  of  before. 

Mr.  Richards  and  Mr.  Mylne^  cofUrd. 

The  anonymous  case  in  Moseley  has  been  recognized 
and  acted  upon  in  the  later  case  of  Wilkinson  v.  BeU 
sher{a)\  but  it  is  unnecessary  to  rely  upon  that  au- 
thority, because  no  question  can  arise  on  this  motion 
as  to  the  retrospective  operation  of  the  order  of  admis- 
sion ;  inasmuch  as  there  is  an  order  of  subsequent  date 
for  the  payment  of  the  costs  of  suit  up  to  that  time, 
and  this  motion  does  not  seek  to  discharge  that  order. 
Besides,  it  is  not  to  be  supposed  that  the  Court  would 
have  made  such  an  order  unless  there  were  some  means 
of  enforcing  it,  and  to  attempt  to  do  so  by  staying  pro- 
ceedings until  the  costs  should  have  been  paid,  would 
in  this  case  be  nugatory,  because  the  suit,  being  merely 
for  discovery,  was  at  an  end  when  the  answer  was 
put  in. 

The  Lord  Chancellor. 

The  main  question  seems  to  be,  whether  the  party 
must  be  dispaupered  before  you  can  proceed  against 
him.  It  is  insisted  that,  although  the  orders  stand,  you 
cannot  enforce  them  without  dispaupering  him;  but 
perhaps  there  may  be  no  ground  for  dispaupering  him. 

The 

(a)  2  Bro.  C,  C,  272. 
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IS^S.        The  very  costs  which  he  owed  under  the  first  order» 

.!!!!^^^^^^^'^  ^   may  have  enabled  him  to  make  the  affidavit  upon  which 
Davenport  "^       ,  .  /.  i  . 

V.  he  obtained  the  order  to  sue  in  forma  pauperis  ;  and  U 

Davenport,  ^^^jj  y^^  strange  if,  after  having  used  that  debt  for  the 
purpose  of  getting  himself  admitted,  he  should  now  be 
able,  by  means  of  the  order  for  his  admission,  to  escape 
from  the  payment  of  the  same  debt. 

Mr.  Wrighty  in  reply. 

The  Lord  Chancellor. 

In  this  case  the  party  instituted  a  suit  in  the  ordinary 
way :  a  demurrer  was  put  in,  and,  upon  that  demurrer 
being  allowed,  he  was  ordered  to  pay  certain  costs.  He 
then  obtained  an  order  to  sue  in  ftrnnd  pauperis^  and 
proceeded  further  in  the  suit  That  order  might  perhaps 
have  a  retrospective  effect  on  costs  not  disposed  of  at 
the  time  it  was  made ;  but  I  know  no  reason  to  hold 
that  it  should  have  that  effect  on  costs  which  had  pre* 
viously  been  ordered  to  be  paid.  Neither  can  I  consider 
it  as  having  that  effect  upon  the  other  costs  previously 
incurred,  when  I  find  an  order  subsequently  made^  for 
the  taxation  and  payment  of  those  costs. 

So  long  as  those  orders  stand,  I  see  no  reason  why 
they  should  not  be  enforced  in  the  usual  manner.  As 
to  the  first,  there  is  no  more  hardship  in  so  enforcing 
it,  than  there  would  be  in  enforcing  a  previous  judgment 
or  decree  against  the  same  party  in  a  distinct  action 
or  suit;  and  no  one  can  say  that  that  decree  or  judg- 
ment could  not  be  enforced  agamst  him,  merely  be- 
cause, in  the  meantime,  he  had  obtained  an  order  to 
sue  in  Jbrmd  pauperis  in  another  suit  I  see  no  sub* 
stantial  difference  between  a  previous  order  for  pay- 
ment of  costs  in  this  suit,  and  a  previous  decree  in 
another  suit  If  there  was  any  irregularity  in  the 
orders,  they  ought  to  be  got  rid  of;  but  so  long  as 

they 
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they  stand,  the  party  is  bound  to  obey  them;  and  not        1842. 

having  done  so,  I  am  of  opinion  that  he  is  not  entitled  .,^^'^^'^*^^ 

^  ^  '^  Davenport 

to  his  discharge.  v. 

Motion  refused  with  costs,  ^avbnpobt. 


Ex  parte  The  Marquis  of  HERTFORD,  In  the  Matter       j„/j,  13. 

of  the  Stat.  5  Vict.  c.  5, 


I 


N  the  month  of  March  1842,  the  executors  of  the  Semhiej  that 

late  Marquis  of  Haiford  sued  out  a  distringas^  un-  ^y^^  i,„  the 

der  the  5th  section  of  the  stat.  5  Vict.  c.  5.,  upon  a  ^^^J^^  «"«* 

1-        .       1  n  ^  *       """  sections 

sum  of  stock  standmg  m  the  name  of  one  Suisse^  who  of  the  5  Vict. 

had  been  valet  to  the  Marquis,  and   who  was,  at  the  ^'  ^:  *r®  ^""  , 

*      '  '  mulative;  and 

time  of  issuing  the  distp'ingas,  under  a  charge  of  felony  consequently, 

for  embezzling  the  money  with  which  the  stock  had  ^hohaTsued 
been  purchased.     Tliat   distringas   having  afterwards  out  a  rfw- 
been  removed,  upon  the  usual  notice  from  tlie  Bank,  the  fifth 
the  present  Marquis,  as   residuary  legatee  of  his  late  section,  is  not 

^  1      '  JO  thereby  pre- 

father,   sued   out  another  distringas,  which,  however,  eluded  from 

the  Bank  refused  to  attend  to ;  and  thereupon  the  Mar-  afterwards  ap- 

'  ^  ^  plying  for  an 

quis  applied  for  and  obtained  from  Vice-Chancellor  injunction 
Wigramy  under  the  4th  section  of  the  same  statute,  au  jJJJ,rth  section. 
ex  parte  injunction  to  restrain  the  Bank  from  paying  the 
dividends  or  allowing  the  transfer  of  the  stock  until 
further  order.  His  Honor,  however,  on  the  motion  of 
Suisse,  made  a  subsequent  order  dissolving  that  injunc- 
tion with  costs;  but  by  an  arrangement  between  the 
parties  the  order  was  suspended,  until  an  appeal  motion 
to  discharge  it  could  be  heard  before  the  Lord  Chan- 
cellor. 


Vol.  I.  K  On 


ISO 
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1842. 


Ex  parte 

The 

Marquis  of 

Hertford. 

1841. 
Dec.  16, 17. 

The  remedies 
given  by  the 
fourth  and 
fifth  sections 
of  5  VicL  c,'S, 
are  in  substi- 
tution for  the 
writ  of  distriru' 
gas  under  the 
n>rmer  prac- 
tice in  the  Ex- 
chequer: and 
therefore, 
where  a  party 
had  put  a 
dUtringas 
upon  a  sum 
of  stock  be- 
fore the))ass- 
ing  of  that  act, 
and  that  dii- 
iringas  had 
been  removed 
upon  the  usual 
notice,  Held 
that  it  was  not 
competent  to 
him  after  the 
passing  of  the 
act,  to  apply 
for  an  injunc- 
tion under  the 
fourth  section 
of  it. 


On  that  motion  being  now  made^  it  was  saidy  that 
Amyofs  Case  {a)  had  been  cited  in  the  Court  below,  as 
an  authority  for  the  proposition,  that  a  party  who  had 

sued 

(a)  Ex  parte  JEAN  BAPTISTE  AMYOT,  In  the  Matter 

of  the  Stat.  5  Vict.  c.5. 


Previously  to  the  passing 
of  the  Stat.  5  Vict.  c.  5.,  Jean 
Baptiste  Amyotj  as  the  per- 
sonal  representative  of  one 
Pierre  Aimabh  de  Bonne  de- 
ceased, had  brought  an  ac- 
tion against  CaMmn^  Monro, 
the  widow  and  executrix  of 
David  Monro  deceased,  upon 
a  bond  executed  by  David 
Monro  to  P.  A.  de  Bonne 
for  the  sum  of  250(V.  and  in- 
terest, in  aid  of  which  action 
he  had  also  filed  a  bill  of 
discovery  in   the  Court    of 
Exchequer,   and    had  sued 
out  of  the    same  Court  a 
writ  of  distringas  to  restrain 
the  transfer,  and  payment  of 
the   dividends,  of  a  certain 
sum  of  stock  standing  in  the 
name  of  David  Monro,  and 
forming  part  of  his  personal 
estate.  On  the  25th  of  October 
1841,  which  was  subsequent 
to  the  passing  of  the  5  Vict, 
c.  5.,  t/.  B.  Amyot  received  a 
notice  in  the  usual  form  from 
the  Bank  o^  England,  stating 
that  an  application  had  been 
made  for  the  dividends    of 
the  stock,  and  that  unless  a 
bill  were  filed,  and  an  injunc- 
tion obtained  and  served  on 
or  before  the  1st  oi  November 


then  next,  the  distringas 
would  no  longer  be  regarded* 
No  bill,  however,  was  filed 
by  Amyot  within  the  period 
mentioned  in  the  notice ;  but 
on  the  1st  of  November  1841 
he  obtained  an  order  ex  parte 
from  .the  Lord  Chancellor, 
under  the  fourth  sectiob  of 
the  statute,  for  an  injunction 
to  restrain  the  transfer  of 
the  stock,  and  the  payment 
of  the  dividendsi  until  further 
order. 

On  a  motion  being  sub- 
sequently made  on  behalf  of 
Catherine  Monro  to  dis- 
charge that  order,  several 
points  were  raised:-*  Ist^tbat 
Amyot  being  a  mere  general 
creditor  of  D*  Monro,  was 
not  a  party  **  interested  in 
the  stock"  within  the  mean- 
ing of  the  act ;  2dly,  that  it 
did  not  appear  that  he  had 
obtained  the  order  with  any 
intention  of  following  it  up 
by  a  bill,  it  being  contended 
that  the  summary  injunction 
given  by  the  fourth  section 
was  only  a  provisional  re- 
medy until  an  injunction 
could  be  regularly  obtained 
upon  a  bill  being  filed ;  lastly. 
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saed  oat  a  distringas  under  the  fifth  section  of  the 

statute,  could  not  afterwards  obtain  an  injunction  under 

the  fourth  section. 

ITie 


Dec.  17. 


that  the  remedies  given  by 
the  fourth  and  fifth  sections 
of  the  act,  even  supposing 
them  to  be  cumulative  as  re- 
garded each  other,  were,  at 
all  events,  substitutional  for 
the  remedy,  by  disiringasy  un- 
der the  old  practice  in  the 
Exchequer ;  and  that  as  the 
party  had  in  this  case  ex- 
hausted the  old  remedy,  he 
was  not  entitled  to  avail  him- 
self of  the  new  ones. 

• 

Mr.  Richards  and  Mr. 
WUbraham  appeared  in  sup- 
port of  the  motion. 

Mr.  Wakefield  and  Mr. 
Bealesy  contrd. 

The  Lord  Chancellor. 

In  this  case  an  ex  parte 
injunction  has  been  obtained 
under  the  recent  act,  for  the 
same  matter  for  which  a  writ 
of  distringas  had  been  pre- 
viously sued  out  in  the  Court 
of  Exchequer.  The  writ  of 
distringas  was  granted  under 
the  old  practice,  and  this  af- 
forded an  opportunity  of  in- 
stituting a  suit  for  relief,  the 
property  being  secured  in 
the  meantime.  The  practice 
was  for  the  Bank,  upon  an 

K 


application  being  made  for  a 
transfer,  to  give  notice  of  it 
to  the  party  who  had  ob- 
tained the  writ,  and  unless  a 
bill  was  filed  and  an  injunc- 
tion obtained  within  a  limited 
time,  a  week,  I  believe,  the 
benefit  of  the  distringas  was 
withdrawn. 

This  was  the  position  of 
things  when  the  act  came 
into  operation  for  the  trans- 
fer of  the  jurisdiction  of  the 
Court  of  Exchequer  to  this 
Court.  If  the  original  juris- 
diction had  continued,  the 
party  would  have  had  no 
right  to  sue  out  a  second 
writ  of  distringas,  or,  if  such 
second  writ  had  been  sued 
out,  the  Bank  would  have 
paid  no  attention  to  it. 

It  does  not  appear  to  me 
that  the  party  should  be 
in  a  better  position  than  he 
would  have  stood  in  if  this 
act  had  not  passed.  I  think, 
therefore,  that  independently 
of  the  other  considerations 
adverted  to  in  the  argument, 
the  party  in  this  case  ought 
not,  after  having  had  the  full 
benefit  of  the  writ  of  distrin^ 
gas,  to  have  afterwards  ap- 
2  plied 


1842. 


Ex  parte 

The 
Marquis  of 
Hertford. 
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1842.  The  Lord  Chancellor,  however  said,  that  he  had 

Exvmie      °^^  intended,  in  Amyots  case,  to  lay  down  any  such 

The  rule;  having  merely  decided   that  a  party  who  had 

UBRTiroiu).    exhausted  his  remedy  under  the  old  practice  in  the 

Exchequer,  could  not  afterwards  avail  himself  of  the 

remedies  given  by  the  recent  statute. 

In  the  further  progress  of  the  argument  it  appeared 
that,  as  to  part  of  the  stock,  there  was  not  sufficient  evi« 
dence  to  identify  it  with  the  money  alleged  to  have  been 
embezzled,  so  that  the  motion,  to  that  extent,  failed 
upon  the  merits  ;  and  Suisse  being  content  to  be  al- 
lowed to  sell  that  portion  of  the  stock  for  the  supply  of 
his  present  necessities,  it  was  arranged  that,  as  to  the 
rest,  the  Vice-Chancellor's  order  should  be  still  further 
suspended,  so  that  it  became  unnecessary  to  make  any 
adverse  order  upon  the  present  occasion.  But  the  Lord 
Chancellor,  in  conclusion,  desired  that  it  might  not  be 
understood  to  be  his  opinion  that  a  party  was  precluded, 
by  suing  out  a  distringas  under  the  fifth  section,  from 
afterwards  applying  for  an  injunction  under  the  fourth. 

Sir  C.  Wctherell  and  Mr.  Schomberg  appeared  in 
support  of  the  motion. 

Mr.  ^tarpe  and  Mr.  Degexj  contrh. 


plied  for  an  injunction  under  circumstances  had  been  fully 

the  fourth  section  of  the  new  disclosed    to  the  Court,  it 

act ;  and  as  I  think  that  the  must    be    discharged    with 

order  in  question  would  not  costs, 
have  been  made  if  all  the 
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1842. 


1841. 

ALLEN  V.  MACPHERSON.  ^^.  n.  w, 

1843. 
^or.  11. 

nPHIS  was  an  appeal  from  an  order  of  the  Master  A  testator 

of  the  Rolls,   overruling  a  general  demurrer  to  k^^^^Si*^ 

the  bill.  queathed  a 

legaqr  to  the 
PlaintiflT,  and 

The  bill  stated  that  John  AUeriy  the  testator  after-  ™acie  S,  E. 
mentioned,  ^as  born  and  passed  the  early  part  of  his  legatee,  ex? 

life  at  East  Chinnock,   in  the  county  of  Somerset,  in  cuted  several 

codicils,  by 
which  parish  his  family  had  lived  for  several  genera-  which  he  gave 

tions,  and  that,  though  he  afterwards  left  that  neigh-  ^rthw^/""'*^ 
bourhood  for  the  purpose  of  carrying  on  business  in  cies,  and  one 
London^  where  he  amassed  a  large  fortune,  he  con-  oThisresU^ 
tinued  through  life  to  retain  a  strong  interest  in  the  duaiy  estate, 
afiairs  of  his  native  place,  and  always  entertained  a  executed  an- 
great  r^ard  for  the  members  of  his  family  resident  u'^'^u-^u^lf*'* 
there,    amongst    whom   were   the    Plaintiff,   and    his  revoked  all 
brother  and  sister,  Thomas  Allen  and  Susannah  Allen.  ^^™t!}Tlu 

'  '   quests  to  the 

the  children  of  a  nephew   of  the  testator,   who  died  Plaintifi; 
previously  to  the  date  of  his  will.  Sf  aSky 

in  lieu  thereof, 
That  the  testator  made  his  will  bearing  date  the  11th  same^time 
di  December   1834,   and  thereby,  after  bequeathing  a  madeareduc- 

1  _  ,        _  11..        tion  m  lega- 

legacy  of  20,000/.,  %L  105.  per  cent  bank  annmties,  cies  which  he 
upon  certain  trusts  for  the  beneBt  of  the  Defendant  ^^^  previously 

*  given  to  some 

Susannah  of  the  Plain- 
tiff's relations. 
The  n^  and  all  the  codicils  having,  after  litigation  in  the  Ecclesiastical  Court, 
been  admitted  to  probate,  the  Plaintiff  filed  his  bill,  alleging  that  the  testator  had 
been  induced  to  execute  the  last  codicil  solelv  through  certain  false  and  fraudulent 
representations  which  had  been  made  against  his  (the  Plaintiff's)  character  at  the  in- 
stance of  <SL  £.,  and  that  in  the  Ecclesiastical  Court  he  had  not  been  permitted  to  take 
any  objections  to  that^codicil,  except  such  as  went  to  the  validity  of  the  whole  in- 
strument, and  praying  therefore  that  the  executors  or  i^.  J?,  might  be  declared 
trustees  for  him  to  the  amount  of  the  bequests  revoked  by  that  codicil :  Held,  upon 
demurrer,  reversing  the  decision  below,  that  the  Court  had  no  jurisdiction  to  enter- 
tain the  bill. 

KS 
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1842.        Susannah  Evans  (who  was  his  only  legitimate  child,  and 

^^^^     was  then  married  to  the  Defendant  George  Evans)^  for 

V.  her  separate  use,  he  gave  various  bequests  to  his  rela- 

Macpherson.  ^^jjg  ^^  ^^  ChinnocJcy  and,  amongst  others,  a  legacy 

of  4000/.  to  the  Plaintiff  and  his  brother  and  sister ; 
after  which  he  gave  his  residuary  estate  and  effects, 
which  were  of  large  amount,  upon  the  same  trusts  as 
the  legacy  of  20,000/.  stock,  and  appointed  the  De- 
fendants Richard  Macpherson  and  Samuel  Tomktns  ex- 
ecutors of  his  wilL 

That  the  testator  made  several  codicils  to  that  will, 
and  that  by  the  fourth  of  those  codicils,  which  was 
the  only  one  previous  to  the  sixth  that  afiected  the 
Plaintiff's  interests,  and  which  bore  date  the  16th 
of  Nooember  1836,  he  bequeathed  to  the  Plaintifi^  and 
the  other  children  of  his  said  deceased  nephew,  addi- 
tional legacies  of  20002.  each,  in  the  event  of  his 
daughter  Susannah  Evans  dying  in  her  husband's  life- 
time. 

The  bill  then  stated  that  up  to  the  month  of  March 
18S7  the  Plaintiff  had  not  had  much  personal  inter- 
course with  the  testator,  who  consequently  felt  no  r^ard 
for  him  beyond  what  he  entertained  for  his  Somersetshire 
relations  in  general ;  but  that  the  Plaintiff  having,  in 
the  early  part  of  that  month,  spent  a  few  days  with  the 
testator  at  his  residence,  the  testator  then  conceived  a 
strong  affection  and  preference  for  him,  and  became 
desirous  of  making  a  further  provision  for  him,  and  that 
he  accordingly  made  a  sixth  codicil  to  his  will,  bearing 
date  the  2Sd  of  March  18S7,  whereby  he  bequeathed 
to  the  Plaintiff  a  fourth  part  of  the  clear  residue  of  his 
estate  and  effi^^ts. 


That, 


CASES  IN  CHANCERY.  185 

llia^  shortly  after  the  execution  of  that  codicil,  the        1842. 
coDtents  of  it  were  communicated  by  an  attorne/s  clerk,     ^"^^"^^ 
wbo  had  been  employed  in  preparing  it,  to  the  De-  v. 

feodBiits  Susannah  Evans  and  fViUiam  Allen,  the  latter  Macphbrson. 
of  whom  was  an  illegitimate  son  of  the  testator,  and  on 
tenns  of  the  dosest  intimacy  with  Susannah  Evans,  who 
had,  it  was  all^;ed,  entered  into  a  secret  agreement  to 
divide  with  him  whatever  benefits  she  might  herself 
derive  under  the  testator's  wilL  That  in  consequence  of 
that  oommunication,  Wiliiam  Allen  and  Susannah  Evans 
became  jealous  of  the  PlaintiflT,  and  formed  a  determin- 
atkm  to  procure  a  revocation  of  the  sixth  codicil,  or  at 
least  a  great  diminution  of  the  bequest  thereby  made  to 
thePlaintifi: 

That,  in  the  month  of  June  1837,  the  testator  fell 
nito  a  yery  infirm  state,  both  of  body  and  mind,  from 
vhich  he  did  not  afterwards  recover,  and  that  whilst 
he  was  in  that  condition,  the  Defendant  Susannah  Evans, 
who  was  then  residing  with  him,  acquired  a  great  in- 
flnence  over  him,  which  she  used  in  promoting  the 
fthove-mentioned  designs  of  herself  and  William  Allen ; 
^  that  all  the  testamentary  instruments  which  were 
cttCQted  by  the  testator  subsequently  to  the  sixth  codicil 
were  made  under  h^  influence. 

The  bill  then,  after  alleging  that  up  to  the  month  of 

^  1837,  when  the  testator's  intellects  began  to  fail, 

he  had  not  been  on  cordial  terms  with  the  Defendant 

^^Oiam  Alien,  and  had  placed  no  confidence  in  him, 

'^'^  that  by  a  seventh  codicil  to  his  will,  bearing 

^  the  13th  of  August  in  that  year,  he   appointed 

"^  Defendant  to  be  an  executor  of  his  will  jointly 

^^   the  Defendants  Richard  Macpherson  and  Samuel 

^^"^ins.     And,  after  noticing  an  eighth  codicil  to  the 

>  ^hich   did  not  afiect  the  Plaintiff  s  interests,  the 

^     K  4  bill 
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1842.        bill  went  on  to  allege  that  in  or  about  the  month 
^^l^j^J^T^     of  May   1837,  the   PlaintifPs  brother    Thomas  Mien 
t>.  formed  the   resolution   of  marrying  a  woman  of  bad 

AcpHERsoN.  character,  which  marriage  was  strongly  opposed  by 
the  Plaintifif  and  Thomq^  Allen's  other  relations;  and 
that,  an  anonymous  letter  having  been  sent  to  the 
testator  on  the  subject,  which  Thomas  Allen  errone* 
ously  supposed  to  have  been  written  by  the  Plaintifif 
he  became  exceedingly  irritated  against  him,  and,  in 
revenge,  wrote  several  letters  to  the  testator,  at  diffiarent 
times  between  the  months  of  May  and  September  1837» 
in  which  he  sought  to  prejudice  him  against  the  Plain- 
tifif, and  made  many  injurious  statements  against  the 
PlaintifiPs  character*  That,  in  consequence  of  the  en* 
feebled  state  of  the  testator's  faculties,  those  statements 
occasioned  him  great  perplexity  and  annoyance,  of  which 
Susannah  Evans  availed  herself  for  the  purpose  of 
furthering  her  designs  against  the  Plaintiff,  and 
that  view  she  suggested  to  the  testator  to  send 
Allen  to  East  Chinnock  to  inquire  Into  the  respective 
characters  of  the  Plaintiff  and  his  brother,  and  the  cir* 
cumstances  of  the  dispute  between  them.  That  the  tes- 
tator accordingly  authorised  William  AUen  to  do  so; 
but  that  although,  to  deceive  the  testator,  he  went  into 
the  Plaintififs  neighbourhood,  he  did  not,  when  there^ 
make  any  inquiries,  or  at  least  any  honest  or  bond  Jide 
inquiries,  respecting  the  Plaintiff,  but  occupied  himsdf 
(in  pursuance  of  a  previous  arrangement  with  Susarmak 
Exxins)  in  preparing  a  pretended  report,^  having  m> 
foundation  in  fact,  in  which  he  represented  the  Plain- 
tiff's habits  and  conduct  to  be  of  the  lowest  and  worst 
description,  and  which  he  ended  with  a  suggestion  that 
if  any  thing  were  to  be  done  for  the  Plaintifif^  an  allows 
ance  should  be  given  him  of  10^.  per  week,  to  be  re- 
ceived during  good  behaviour. 
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That,  on  the  2d  of  October  1837,  William  Allen  1842. 
went  with  this  pretended  report  to  the  testator's  house, 
and,  after  reading  it  oyer  to  him  there,  obtained  per- 
misRon  fipom  him,  after  some  hesitation,  to  get  a  codicil  Macpherson. 
pie(]hred  in  conformity  with  the  suggestions  contained 
in  it  That  a  ninth  codicil  to  the  testator's  will  was 
acGordiDgly  drawn  up,  tlie  next  day,  by  a  solicitor  em- 
ployed for  that  purpose,  partly  from  the  suggestions 
contained  in  the  report,  and  partly  from  further  in- 
stnctioDs  communicated  to  the  solicitor  by  William 
JUm  Terbally ;  and  that  by  that  codicil,  which  was 
eiecQted  by  the  testator  the  same  evening,  without 
aojr  dnft  being  previously  submitted  to  him  for  his 
{Mma],  he  revoked  all  the  legacies  given  by  his  will 
aad  previous  codicils,  both  to  the  Plaintiff  and  to  his 
ether  relations  at  East  Chinttock,  and  in  lieu  thereof  gave 
ether  legacies  of  small  amounts,  amongst  which  the  only 
bequest  made  to  the  Plaintiff  consisted  of  the  dividends 
of  a  ram  of  SOOL  S  per  cent.  Bank  annuities,  which 
^tK  directed  to  be  paid  to  him  during  his  life,  or  until 
he  sboald  attempt  to  sell  or  encumber  the  same,  by 
vttUj  instalments. 

The  bill  then  alleged  that  the  affection  and  regard 
entertained  by  the  testator  for  the  Plaintiff,  and  which 
ndnoed  him  to  execute  in  his  favour  the  sixth  codicil 
^^09t  nsentioned,  remained  unabated  until  he  heard  the 
^  pr^ended  report  of  the  Defendant  William  AUen^ 
aitohb  character  and  conduct,  and  that  it  was  solely 
tlvoi^  the  reliance  which  the  testator  placed  in  the 
M  of  that  report,  which  was,  however,  a  mere  fabri- 
^>^  concocted  by  William  Allen,  with  the  assistance, 
or  at  least  the  connivance,  of  Susannah  Evans,  that  he 
^  prevailed  upon  to  assent  to  the  preparation  and 
^^^^  of  the  ninth  codicil ;  and  that,  if  it  had  not 
^  for  that  report,  the  testator  would  have  allowed  the 

bequests 


% 


1S8  CASES  IN  CHANCERY. 

1842.        bequests  which  he  had  previously  made  to  the  Plaintiff 
Allen        ^^  remain  unrevoked. 

V. 

cpHERsoN.  ijij^^  Yyi\[  farther  stated,  that  within  a  few  days  after 
the  execution  of  the  ninth  codicil,  the  testator  became 
totally  imbecile,  and  remained  in  that  condition  up  to 
the  time  of  his  death,  which  took  place  on  the  28tb  of 
November  18S7.  That  the  will,  together  with  all  the 
nine  codicils,  were  afterwards  admitted  to  probate,  not- 
withstanding an  attempt  on  the  part  of  the  Plaintiff  to 
exclude  the  ninth  codicil  on  the  ground  that  the  tes- 
tator was  of  unsound  mind  at  the  time  of  executing  it, 
and  also  that  undue  influence  had  been  exercised  over 
the  testator's  mind  by  William  Allen  in  procuring  the 
execution  of  it.  The  bill  alleged,  however,  that  in  the 
suit  in  the  Ecclesiastical  Court  respecting  the  validity 
of  the  ninth  codicil,  the  Plaintiff  was  confined  by  the 
Court  to  those  grounds  of  objection  which  affected  the 
codicil  as  an  entire  instrument,  and  was  not  permitted 
to  enter  into  the  case  stated  in  the  bill,  or  into  any  other 
case  relating  exclusively  to  those  parts  of  the  codicil 
which  affected  the  Plaintiff  alone. 

The  bill  prayed  a  declaration  that  the  Plaintiff  was 
entitled  to  the  several  bequests  and  legacies  given  to  htm 
by  the  will,  and  the  first  eight  codicils  thereto,  notwith- 
standing the  revocation  of  such  bequests  and  legacies 
contained  in  the  ninth  codicil ;  and  that  the  Defendants 
Richard  Macpherson^  Samuel  Tomkins^  and  Wittiam 
AUerij  or  the  Defendant  Susannah  EvanSi  might  be  de- 
clared trustees  for  him  to  the  amount  of  such  bequests 
and  legacies. 

The  demurrers  were  put  in  by  the  Defendants,  the 
executors,  and  Susannah  Evans^  apart  from  her  husband, 
and  upon  those  demurrers  being  overruled,  the  same 
Defendants  appealed. 

The 
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The  appeal  now  came  on  to  be  heard.  1842. 

Allen 
Mr.  Richctrdsj  Mr.  Russell^  and  Mr.  Giffard^  in  sup-  v- 

r    %  y  a/  *r        MaCPHEBSOH. 

port  of  the  appeal. 

Whatever  may  have  been  the  circumstances  which 
led  to  the  execution  of  the  ninth  codicil,  it  is  not  dis* 
puted  that  that  instrument  correctly  represents  the  ulti- 
mate wishes  of  the  testator,  and  that,  at  the  time  when 
it  was  made,  all  intention  of  bounty  towards  the  Plaintiff 
had,  defactOj  ceased.  What  the  Plaintiff  asks  then  of  the 
Court  is,  in  effect,  to  re-create  that  intention  of  bounty ; 
to  import  into  the  mind  of  the  testator  a  purpose  which 
he  had  abandoned.  But  there  is  nowhere  a  jurisdiction 
to  do  this.  The  sole  business,  whether  of  this  Court 
or  of  the  Ecclesiastical  Court,  is  to  ascertain  and  give 
effect  to  the  actual  dying  intentions  of  a  testator,  and 
independendy  of  the  danger  of  speculating,  in  any  case, 
upon  the  motives  by  which  a  testator  has  been  in- 
fluenced, the  knowledge  of  those  motives,  even  if  it 
could  be  obtained,  would  not  justify  any  court  in  as- 
suming to  itself  the  functions  of  the  testator,  and  dis- 
posing of  his  property  in  a  manner  which  he  has  not  in 
fact  authorised. 

But  even  supposing  a  proper  case  to  be  stated  for 
inquiry  before  some  tribunal,  the  Plaintiff  is  at  all 
events  concluded  by  the  result  of  the  proceedings  in  the 
Ecclesiastical  Court ;  and  it  is  a  complete  answer  to  the 
bill,  that  it  seeks,  in  substance,  a  reversal  of  the  decision 
of  that  court  in  a  matter  over  which  it  has  exclusive 
jurisdiction :  Plume  v.  Bedle  (a),  Kerrich  v.  Bransby  (i), 
Ex  parte  Fear  on  (c),  Pemberton  v.  Pemberton  (d),  Ginr 

geU 

(a)  1  P.  Wms.  388.  (c)  5  Vet.  633. ;  see  p.  647. 

(b)  7  Bro.  P.  C.  437.  [d)  13  Vei.  290.^  tee  p.*897. 
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1 842.       gell  V.  Home,  (a)     There  are  indeed  cases  where^  in 
order  to  give  effect  to  the  real  uitentions  of  a  testator, 
this  Court  has  engrafted  a  trust,  in  favour  of  an  intended 
Macphbrson.  legatee,  upon  an  express  bequest  to  another  party ;  Mar^ 

riot  \.  MatTtol  (6),  Podmore  v.  Gunning  (c),  Denys  v. 
Locock  {d) :  or  upon  an  executor's  legal  interest  in  the 
residue;  Segrave  v.  Kirwan  (e) :  and,  on  the  same  principle, 
where  a  testator  had  been  induced  by  his  heir  at  lav, 
who  was  an  attorney,  to  levy  a  fine  of  his  real  estate, 
which  had,  contrary  to  the  testator's  intention,  the  effect 
of  revoking  a  previous  will,  this  Court  declared  the 
heir  a  trustee  for  the  individuals  who  would  have  taken 
under  the  will ;  Buckley  v.  Welford  (^):  but  it  is  material 
to  observe  that  in  all  those  instances  the  interference  of 
the  Court  was  exerted  in  favour  of  persons  who  had 
remained,  to  the  last,  objects  of  the  testator's  bounty ; 
besides  which,  in  none  of  them  was  the  interference  of 
such  a  nature  as  to  lead  to  any  conflict  of  jurisdiction 
between  this  Court  and  the  Ecclesiastical  Court ;  where- 
as, in  the  present  case,  the  undue  influence,  which  is 
insisted  upon  as  the  foundation  of  the  Plaintiff's  equity, 
was  expressly  relied  upon  also  in  the  Ecclesiastical 
Court ;  and  the  case  of  Plume  v.  BedLe  (A)  shews  that 
there  is  no  real  distinction,  with  reference  to  the  juris- 
diction of  that  Court,  between  cases  where  the  whole 
of  an  instrument,  and  those  in  which  part  of  it  only,  is 
objected  to. 

Mr.  Girdlestone  and  Mr.  JoUiffe^  for  the  Respondent 

It  must  be  conceded  that,  upon  the  facts  stated  in 
the  bill,  the  Plaintiff  is,  in  some  court,  and  in  some 

mode, 

(a)  9  Sim.  539.  {e)  1  BeaUt^,  157. 

(b)  1  Sir.  666.;  see  p.  675.  (g)  S  Clark  4*  Fm.  109. 

(c)  7  iSiiff.  644.  {h)  1  P.  Wnu.  S88. 
{d)  3  Myl.  4*  C^»  205. ;  f ee 

p.  SS9. 
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mode,  entitled  to- relief.    To  say  that  the  perpetrator  of       1842. 
such  a  fraud  as  this  is  to  be  protected  in  the  enjoyment     ^T^'^^^ 

ALLEN 

of  the  fruits  of  it,  would  be  at  variance  with  the  first  v. 

principles  of  law  and  justice ;  and  the  only  question, 
therefore,  which  admits  of  argument  is,  whether  this 
Court  is  the  proper  tribunal  for  adjudicating  upon  the 
subject.  It  being,  however,  indisputable  that  this  Court 
has  a  general  jurisdiction  in  cases  of  fraud,  does  the 
mere  circumstance  that  this  is  a  matter  relating  to  a 
will  of  personal  estate,  take  it  out  of  the  ordinary  rule  ? 
We  are  not  here  disputing  the  validity  of  the  ninth 
codicil  as  a  testamentary  instrument :  we  admit  that  the 
testator  had  the  intention  to  revoke  his  bequests  to 
the  Plaintiff,  and  that  he  has  effectually  done  so ;  but 
as  the  benefits  accruing  to  Susannah  Evans  by  means  of 
that  codicil  have  been  obtained  by  her  own  fraud,  we 
contend  that,  by  analogy  to  the  principle  recognized  in 
numerous  cases,  and  upon  which  the  Master  of  the 
Rolls  founded  his  judgment  on  the  present  demurrer, 
this  Court  has  jurisdiction  to  declare  her  a  trustee 
of  those  benefits  for  the  party  at  whose  expense  they 
have  been  acquired ;  Marriot  v.  Marriot  (a),  Bamsley 
V.  Pawel  (i),  Segrave  v.  Kirwan  (c),  Buckley  v.  Wei- 
ford{d\  and  Podmore  v.  Gunning  {e):  and,  further,  that 
that  jurisdiction  may  be  exercised  in  this  case  without 
incurring  any  conflict  with  the  Ecclesiastical  Court,  in- 
asmuch as  it  is  part  of  the  Plaintiff's  case,  that  that 
Court  cannot  take  cognizance  of  a  fraud  which  goes 
only  to  part  of  an  instrument;  a  defect  of  jurisdiction 
which  Lord  Redesdale  has  mentioned  as  constituting 
an  exceptional  ground  for  the  interference  of  a  court 
of  equity.  (^)     Some  of  the  authorities  cited  on  the 

side 

(a)  1  Sir.  666.  {e)  7  Sim.  644. 

(b)  1  F<r«.  sen.  119.284.  (g)    Treat,    on  Plead,  257.; 
(r)  1  Beaity^  157.  4  th  ed. 
id)  2  Clark.  4-  Fin.  102. 
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1842.        other  side  appear  undoubtedly,  at  first  sight,  to  be  at 
variance  with  the  principles  above  adverted  to ;  but  it 
is  submitted  that  they  are  all  distinguishable  from  the 
Macphebson.  present  case.     In  Kerrich  v.  Bransby  {a)  the  bill  prayed 

that  the  will  might  be  cancelled,  which  was  clearly  im- 
proper, independently  of  which  objection  the  case 
against  the  will  was  very  doubtful  upon  the  evidence ; 
and  in  Middleton  v.  Sherburne  {b)  Lord  Abinger,  after 
commenting  upon  Kerrich  v.  Bransby  ^t  considerable 
length,  came  to  the  conclusion  that  that  case  must  have 
been  decided  by  the  House  of  Lords  upon  the  merits, 
and  consequently  that  it  was  not  an  authority  against 
the  jurisdiction  of  this  Court  As  to  Plume  v.  Beak  (c), 
it  has  no  implication  to  the  present  case ;  for  the  ques- 
tion was]  not,  whether  there  was  an  equity  to  fix  upon 
an  admitted  bequest  a  trust  for  the  benefit  of  another 
party,  but  whether  a  particular  clause,  which  was  al- 
leged to  be  forged,  did  or  did  not  form  part  of  the 
wiU,  a  question' which  we  admit  to  be  within  the  exclu- 
sive jurisdiction  of  the  Ecclesiastical  Court  In  Gingell 
v.  Home  {d)^  likewise  the  question  belonged  esfclusively 
to  the  same  jurisdiction,  inasmuch  as  the  allied  fraud 
went  to  the  whole  instrument 

Mr.  Richards,  in  reply. 

Nov.  11.  The  Lord  Chancellor. 

The  testator  in  this  case  had  bequeathed  a  consider- 
able property  to  the  Plaintifi^  by  his  will  and  subse- 
quent codicils.  He  afterwards,  by  a  further  codicil 
(the  ninth),  revoked  these  bequests,  and  in  lieu  of  them 
made  a  small  pecuniary  provision  in  his  favour.  It  was 
alleged  by  the  bill  that  this  alteration  was  procured  by 

false 

(a)  7  JBro.  P.  C.  437.  (c)  1  P.  Wmt.  188. 

{b)  4  Yo.  Sf  CoU.  Sis.;    see  {d)  9  Sim.  S59. 

p.  379. 
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false  and  fraudulent  representations  made  by  an  ille-        1842. 
gitimate  son  of  the  testator,  and  by  the  Defendant  Stt-     ^^^"^^^^^ 
sannah  Eoans^  his  daughter,  as  to  the  character  and  p. 

conduct  of  the  Plaintiff,  Susannah  Evans  being  the  re- 
siduary legatee.  To  this  bill  the  Defendants  demurred. 
The  Master  of  the  Rolls  overruled  the  dem^^rrer,  and 
from  this  judgment  the  Defendants  have  appealed. 

The  question  is  one  of  considerable  importance.  The 
same  objection  of  fraud,  founded  upon  the  same  facts, 
was  made  in  the  Ecclesiastical  Court  upon  the  applica- 
tion for  probate.  It  did  not,  however,  prevail.  This, 
then,  is,  in  substance,  an  attempt  to  review  the  pro- 
ceedings in  that  Court ;  for  a  sufficient  case  of  impo- 
sition and  fraud  practised  on  the  testator  would  have 
been  a  ground  for  refusing  the  probate. 

There  are,  undoubtedly,  cases  where,  fraud  being 
proved,  this  Court  has  declared  the  party  committing 
the  fraud  a  trustee  for  the  person  against  whom  the 
fraud  was  practised ;  but  none  of  these  cases  appear  to 
me  to  go  so  far  as  the  present.  The  case  of  Segrave  v. 
Kirwan  has  no  very  close  application  to  the  question 
now  before  the  Court.  The  Chancellor  of  Ireland,  Sir 
Anthony  Hart,  declared  the  executor  a  trustee,  as  to  the 
residue,  for  the  next  of  kin.  But  in  that  case  the  testa- 
tor never  intended  that  the  executor  should  take  any 
benefit  under  the  will.  The  rule,  which  then  prevailed, 
that  the  executor  was  entitled  to  the  residue  unless  other- 
wise disposed  of,  except  where  a  legacy  was  bequeathed 
to  him  by  the  will,  was  a  rule  of  interpretation  or  con- 
struction. The  learned  Judge  considered  that  it  was 
the  duty  of  the  executor  who  prepared  the  will,  and 
who  was  a  gentleman  of  the  bar,  to  have  informed  the 
testator  that  such  was  the  rule.  He  was  not  allowed  to 
profit  from  this  omission,  and  was  therefore  decreed  to 

be 
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184:2.        be  a  trustee  for  the  nes^t  of  kin.     The  Ecclesiastical 

Court  bad  no  authority  to  order  tbis.    They  had  no 

Tr         power  to  do  what  the  justice  of  the  case  required* 
Macpherson. 

So,  in  KenneU  v.  Abb(at(a).  There,  a  fraud  liad 
been  practised,  and  the  question  was  one  of  intentioiu 
The  testatrix  intended  the  legacy  for  her  husbands 
The  legatee  had  fraudulently  assumed  that  character. 
The  Master  of  the  Rolls,  Sir  Pepper  Arden^  came  to 
the  conclusion,  that  the  character  he  had  so  assumed 
'  was  the  only  motive  for  the  gift.  The  law,  thereforet 
he  said,  would  not  permit  him  to  avail  himself  of  thft 
testatrix's  bounty. 

In  the  case  o{  Marriot  v.  Marriott  which  is  men* 
tioned  in  Strange  {b\  and  also  in  Chief  Baron  Gilberfg 
Reports  (c),  it  does  not  appear  what  was  the  nature  of 
the  imputed  fraud.  The  cause  was  compromised,  and 
the  judgment,  according  to  the  report  in  Gilbertf.vrm 
written  by  the  learned  Judge,  but  not  delivered.  He 
says  that  a  court  of  equity  may,  according  to  the  real 
intention  of  the  testator,  declare  a  trust  upon  a  wil^ 
although  it  be  hot  contained  in  the  will  itself,  in  these 
three  cases.  First,  in  the  case  of  a  notorious  fraud 
upon  a  legatee ;  as,  if  the  drawer  of  a  will  should  insert 
his  own  name  instead  of  the  name  of  the  legatee^  no 
doubt  he  would  be  a  trustee  for  the  real  legatee.  Se« 
condly,  where  the  words  imply  a  trust  for  the  relation% 
as  in  the  case  of  a  specific  devise  to  the  executors,  and  no 
disposition  of  the  residue.  Thirdly,  in  the  case  of  a  le» 
gatee  promising  the  testator  to  stand  as  a  trustee  for  an- 
other. And  nobody,  he  adds,  has  thought  that  declaring 
a  trust  in  these  cases  is  an  infringement  upon  the  ecde- 

siastical 

(a)  4  Ves.  802.  (c)  P.  205.  $  see  p.  209. 

(b)  P.  666. 
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siastkal  jurisdiction.    These  are  the  only  positions,  laid        1842. 
down  ID  the  intended  judgment,  which  are  applicable  to     ^"^"^""^^  ' 
the  present  question.    They  do  not  admit  of  dispute,  v. 

but  are  ?ciy  distingubhable  from  the  case  now  under  Macphkbsou . 
conidention.  It  is  sufficient  to  observe  that  in  none  of 
these  instances  would  the  Ecclesiastical  Court  be  com- 
petent to  afibrd  relief.  The  same  remarks  will  apply 
to  the  CBs^  also,  of  Kennett  v.  Abbott^  which  I  have 
thfody  mentioned. 

fiat  in  Plume  v.  Beale  (a),  where  a  legacy  was  in-* 
tndooed  by  forgery.  Lord  Chancellor  Cawper  refused 
to  interfere,  saying  it  might  have  been  proved  in  the 
Ecclesiastical  Court  with  a  particular  reservation  as  to 
(hit  legacy.  There  the  interference  of  the  court  of 
(9%  was  unnecessary.  The  question  might  have  been 
Kttled  by  the  Ecclesiastical  Court.  In  the  case  of 
Annlfjf  V.  Pdwel{b\  Lord  Hardwicke  says  that  fraud 
n  Hiking  or  obtaining  a  will  must  be  inquired  into  and 
'ttennined  by  the  Ecclesiastical  Court,  but  that  fraud 
■pncnring  a  will  to  be  established  in  that  Court — fraud, 
M  Qpon  the  testator,  but  upon  the  person  disinherited 
(Iicnbjr,  might  be  the  subject  of  inquiry  in  this  Court. 
Fnod,  he  says,  in  obtaining  the  will,  infects  the  whole, 
kit  the  case  of  a  will  in  which  the  probate  has  been 
^^ioA  by  fraud  upon  the  next  of  kin,  is  of  another 
^^londeration ;  and  Lord  Apsley,  in  the  case  o{ Meadows 
^*  Ih  Duchess  of  Kingston  (c),  recognises  this  distinction. 

Bat  the  case  which  has  the  closest  resemblance  to 
Wi  is  Kerriek  v.  Bransby^  decided  in  the  House  of 
I^^(d)  It  was  alleged,  in  that  case,  that  the  will 
hiu  been  obtained  by  fraud  and  imposition  practised  on 

the 

{«)  1  P.  Wm.  188.  (c)  Anib.  762. 

(^)  1  Fa  ten.  p.  884.  \d)  7  Bro.  P.  C\  457. 

Vol.  L  L 
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1842.  the  testator;  and  the  Chancellor,  Lord  MaceUffidd^  was 

^^^^  of  that  opinion,  and  pronounced  a  decree,  the  e£bct  o. 

V.  which  was,  to  deprive  the  legatee  of  all  benefit  under  it. 

Macphbrson.  i^  ig  ^^  ^j^j  ^he  prayer  of  the  bill  was  that  the  wiU 

might  be  cancelled ;  but  the  decree  did  not  do  more  than 
direct  the  legatee  to  account  for  the  testator's  persmial 
estate^  and  that  what  should  appear  to  be  in  his  hands 
should  be  paid  over  to  the  Plaintiff,  and  that,  if  neoea- 
sary,  the  Plaintiff  should  be  at  liberty  to  use  the  l^atee^s 
natne  to  get  in  the  debts  or  other  personal  estate  of  the 
testator ;  in  substatice,  declaring  him  a  trustee  for  the 
Plaintiff.  But  this  judgment  was  reversed  on  appeal  in 
the  House  of  Lords.  It  was  suggested  at  the  bar,  upon 
the  argument  in  the  present  case,  that  the  decree  might 
perhaps  have  been  reversed  on  the  merits.  That,  how-* 
ever,  has  hot  been  the  understanding  of  the  profeanon, 
and  Lord  Hardwicke,  who  probably  was  acquainted  with 
the  history  of  the  case,  expressly  states  in  Bamsley  V; 
Powelf  that  it  was  decided  on  the  question  of  jurisdic- 
tion. Lord  EUon  also,  in  Ex  parte  Fearon  (a),  obaenrei 
that  it  was  determined  in  Kerrich  v.  Brandy^  that  this 
Court  could  not  take  any  cognizance  of  wills  of  personal 
estate,  as  to  matters  of  firaud. 

I  am  of  opinion  therefore,  as  well  on  authori^  as 
on  principle,  that  the  demurrer  was  proper,  and  oug^t 
to  have  been  sustained. 

(a)  5  Ves>  653.;  see  p.  647. 
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1842. 

QUARRIER  V.  COLSTON.  iS^n, 

Nov,  8. 

nPHE  bill  in  this  cause,  which  was  filed  by  the  Plain-  Gambling 

-*■    tiff  as  personal  representative  of  G.  W.  Tobin  de-  jJj^^eS^iJj'  this 

ceased,  prayed  that  a  memorandum  of  debt  which  had  country^  as 

been  given  by  the  deceased,  shortly  before  his  death,  to  securities 

the  Defendant,  miirht  be  delivered  up  to  be  cancelled ;  6?^®°  ^^^     . , 

them,  are  void 
and  that  the  Defendant  might  be  restrained  from  pro-  and  cannot  be 

ceedimr  with  an  action  which  he  had  commenced  airainst  ^^o^^re"- 
^_     ,  .  .      "^^  money 

the  Plaintiff,  for  the  recovery  of  the  sum  mentioned  in  won  at  nlay, 
that  memorandum.  J^te  of ' 

gambling,  in  a 

The  memorandum  was  in  these  words  :  —  country  where 

the  games  in 
**  I,    George   Webb   Tobirij  owe  J.  M.  Cokton,  Esq.   question  are 

525L  money  received.     G.  W.  Tobin:'  maySi 

covered  in  the 

The  bill  alleged  that  the  memorandum  was  given  by  country.  And 
Tobin  when  in  a  state  of  intoxication,  and  that  It  was  therefore, 

where  an 
wholly  or  in  great  part  made  up  of  sums  which  the  unascertained 

Defendant   had   either  won  from   Tobin  at  cards,   or  portion  of  a 

balance  of  ac- 

which  he  had  lent  to  him  for  the  purpose  of  gaming,  count,  for 
while  they  were  upon  a  tour  together  on  the  Continent  ^  q  u^'had 
And  after  setting  forth   a  correspondence  which  had  been  given, 
taken  place  between  the  Plaintiff  and  the  Defendant  ^  consist  of 
since  the  death  of  Tobin,  in  which  the  Defendant  had  money  lent 
admitted  that  a  considerable  part  of  the  demand  was  of  pose  of  play- 
that  nature,  the  bill  charged  amongst  other  things,  that  ^  **  puWic 
the  Defendant  had  always  refused  to  state  the  parti-  many,  but  it 
culars  of  the  amount  for  which  the  memorandum  was  that"the*^nw 
given,  and  that  he  ought  to  set  forth  when  and  where,  played  at  such 
and  in  whose  presence,  and  on  what  account  &c.,  the  forbidden  by 

consideration   the  laws  of 

that  country; 
the  Court,  on  appeal,  dissolved  an  injunction  which  had  been  granted  to  restrain  an 
action  brought  to  recover  the  whole  balance. 

L  2 
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1842.        consideration  for  tlie  said  memorandum  and  every  part 
^*^V^*^     thereof  was  paid ;  and  that  without  such  discovery  the 

wUARRIER 

«,.  Plamtiff  could    not   safely  proceed   to   trial    in    the 

Colston.      action. 

The  Defendant  by  his  answer  stated  that  the  memo- 
randum had  been  given  by  Tobin  when  perfectly  sober, 
upon  the  occasion  of  a  settlement  of  accounts  which  had 
been  come  to  between  them  shortly  after  their  return 
from  abroad ;  that  the  greater  part  of  the  sum  in  ques-* 
tion,  was  due  to  him  on  account  of  the  travelling  ex- 
penses,  of  which  he  had  paid  more  than  hb  equal  share ; 
that  about  25L,  other  part  of  it,  had  been  won  by  him 
from  Tobifif  at  different  times  in  the  course  of  the  tour, 
at  cards,  but  in  sums  of  less  than  10^  at  a  sitting;  and 
that  the  rest,  but  to  what  amount  he  could  not  tell,  was 
due  for  monies  lent  by  him  to  Tobin  at  the  public  tables 
at  Baden  Baden  and  other  places  in  Germany^  and  had 
been  employed  by  Tobin  in  gaming  at  such  public 
tables.  Th^t,  further  than  that,  he  could  give  no  account 
of  the  particulars  of  his  demand,  inasmuch  as  he  had 
delivered  up  all  the  memorandums  and  vouchers  re- 
lating thereto  to  Tobin,  when  the  settlement  of  accounts 
took  place,  at  which  the  memorandum  in  question 
was  given. 

The  Vice-Chancellor  of  England  having  granted  an 
injunction  upon  payment  of  525/.  into  Court,  the  De- 
fendant moved  by  way  of  appeal,  before  the  Lord  Chan- 
cellor, to  discharge  his  Honor's  order. 

Mr.  Wakffield  and  Mr.  Billon,  in  support  of  the  ap- 
peal motion. 

As  a  bill  for  relief,  this  bill  contains  no  equity.  It 
may  be  true  that  this  Court  will  entertain  suits  for  the 

delivering 
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delivering  up  of  securities  for  gambling  debts :  but  an 
I.O.U.is  not  a  security:  it  is  merely  evidence  of  a 
debt  which  this  Court  will  not  interfere  with  ;  Wilkinson 
V.  UEauder.ifi)  The  LO.U.  is  equivalent  to  an 
account  stated  between  the  parties :  if  the  balance  is 
compounded  in  part  of  money  which  cannot  be  re* 
covered  at  law,  the  Plaintiff  has  a  defence  to  so  much  : 
but,  in  fact,  that  is  not  the  case;  for  the  statute  of 
.Anne  only  avoids  the  security  for  a  gambling  debt;  the 
debt  itself  remains,  and  may  be  recovered ;  Robinson  v. 
Bland  (6),  Alcinbrook  v.  HaU{c\  Barjeau  v.  Walmsley  (d), 
WettenhaU\.  Wood (e)^  Cannan  v.  Bryce.  {g)  But,  even 
supposing  that  there  were  no  such  distinction,  it  does  not 
appear,  nor  does  the  bill  even  allege,  that  the  games 
for  which  this  money  was  lent  were  illegal  in  the 
country  where  the  loans  were  made,  and,  if  not,  why 
should  not  the  money  be  recovered?  The  real  object 
of  the  bill  is  to  open  a  settled  account :  but  that  cannot 
be  done  without  alleging  and  proving  some  item  to  be 
improper. 


1842. 


QUARRIBE 

V. 
Ck>LST02f. 


Mr.  Bethell  and  Mr.  Austen^  contrd. 

The  equity  of  the  bill  is,  that  by  obtaining  the  I.O.U. 
the  Defendant  has  thrown  upon  the  Plaintiff  the  onus 
of  impeaching  the  legality  of  the  consideration.  For 
that  purpose  it  is  necessary  that  the  Plaintiff  should 
know  what  particular  part  of  the  amount  stated  in  the 
memorandum  was  made  up  of  monies  won  at  cards, 
or  lent  for  the  purpose  of  gaming.  And  as  the  De- 
fendant has  not  thought  fit  to  give  that  information 
by  his  answer,  it  Is  submitted  that  the  Vice-Chancellor 
was  right  in  considering  that  the  'only  way  of  dealing 

with 

(a)  S  r.  4>  Coa.  367.  {d)  2  Sir.  1249. 

{b)  S  Bun.  1077.;  see  p.l082.         {e)  1  Etp.  17. 

\c)  9  WUs.  309.  \g)  sB.ffA,  179. ;  see  p.  1 84. 
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QUABBIBK 

V. 

Colston. 
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with  the  case  was,  to  have  the  whole  amouDt  of  the 
demand  paid  into  Court,  and  the  account  investigated 
before  the  Master.  The  supposed  distinction  between 
a  gambling  debt  and  the  security  for  it,  if  any  such 
ever  existed,  is  now  exploded  by  the  late  decision  of  the 
Court  of  Exchequer  in  M^Kinnel  v.  Bobinson.  (a)  It 
is  said  that  this  claim  is  to  be  dealt  with  according  to 
the  lex  locij  but  if  so,  it  must  be  the  lex  loci  sdutionis. 
If  the  claim  is  to  be  enforced  in  this  country,  the  debt 
must  be  shewn  to  be  a  l^al  debt  according  to  the  law 
of  this  country. 


Mr.  Wakefield^  in  reply. 


Nov.  8.  Tke  Lord  Chancellor. 

I  do  not  perceive  in  this  case  any  sufficient  ground 
for  restraining  the  Defendant  from  proceeding  in  his 
action  at  law.  The  memorandum  is  primd  facie  evi- 
dence of  the  debt,  and  there  is  nothing  either  in  the 
Defendant's  answer,  or  to  be  collected  from  the  corre- 
spondence, shewing  that  the  consideration  of  the  claim 
was  illegaL 

The  Defendant  and  the  testator  travelled  together  on 
the  Continent  They  agreed  to  divide  their  expenses ; 
the  Defendant  paid  more  than  his  proportion,  and  the 
difference  constitutes  a  part  of  the  debt.  With  respect 
to  this,  no  objection  has  been  made. 


Another  part  of  the  debt  consisted,  as  stated  in  the 
answer,  ^^of  money  lent  to  the  testator  when  he  was 
playing  at  the  public  tables  at  Baden  Baden^  and  other 
places  in  Germany,  which  money  was  employe4  by  him 

in 
(a)  5  Mte.H  Weli.  434. 
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in  gaming  at  such  public  tables."  What  ground  is  184*2. 
there  for  saying  that  this  cannot  be  recovered  ?  First» 
it  does  not  appear  what  the  games  were^  or  that  they  ^  v. 
would  have  been  illegal  even  in  England  ;  and  until  the  Colston. 
late  case  of  M^Kinnel  v.  Robinson,  in  the*  Court  of  Ex- 
chequer, it  had  always  been  supposed,  and  there  are 
several  decisions  to  that  effect,  that  though  securities 
given  for  money  lent  to  play  at  certain  games  were  void 
by  the  statute  of  Anne^  yet  that  the  money  itself  might 
be  recovered;  Batjeau  v.  Walmdey{a\  Robinson  v. 
Bland  (i),  WettenhaU  v.  Wood,  (c)  But  in  the  case  to 
which  I  have  referred  of  M^Kinnel  v.  Robinson^  it  was 
held,  and  I  think  properly  held,  that  money  lent  to 
play  at  an  iUegal  game  could  not  be  recovered.  This 
was  decided  on  the  principle  that  mcmey  lent  for 'the 
purpose  of  enabling  the  party  to  do  an  illegal  act,  and 
this  with  the  knowledge  of  the  lender,  could  not  be 
made  the  foimdation  of  an  action.  But  this  rule  does 
not  apply  to  the  present  case.  For  there  is  nothing  to 
shew  that  the  public  gaming  tables  where  the  money 
was  lent  were  not  lawful  in  the  countries  where  they 
were  held :  on  the  contrary,  the  presumption  is,  that,  as 
they  were  public,  they  were  lawful ;  and  if  we  might 
import  our  private  knowledge  into  a  case  of  this  nature, 
(upon  which,  however,  I  do  not  mean  to  rely,)  it  is  no- 
torious that  they  are,  in  several  places  in  Germany^  sanc- 
tioned by  the  government,  which  receives  a  rent  from 
the  persons  by  whom  they  are  kept.  The  Lord  Chief 
Baron  of  the  Exchequer,  in  giving  judgment  in  the  case 
of  M*Kinnel  v.  Robinson,  observes  as  to  Robinson  v. 
Bland  (in  which  it  was  held  that  money  lent  to  play 
with  might  be  recovered),  that  the  money  was  not  lent 
to  play  at  an  illegal  game,  gaming  not  being  unlawful  in 

Francef 

(a)  S  Str.  1249.  (c)  1  Esp,  18, 

(5)  S  Burr.  1077. 
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1842*        Francef  where  the  loan  was  made.     It  does  not  appear 

therefore  to  me,  that  there  is  any  thing  to  prevent  the 

V.  Defendant  from  recovering  in  respect  of  this  part  of  the 

CoLSToK.      jgjji-  jjj  ijjg  action  at  law. 

The  only  remaining  portion  of  the  sum  is  the  small 
amount  stated  to  have  been  won  at  cards.  It  has  not 
been  shewn  that  this  was  an  illegal  transaction.  There 
is  nothing  to  shew  that  it  was  illegal  by  the  laws  of  the 
country  where  the  money  was  won,  and  it  would  not 
have  been  illegal  here ;  for  the  Defendant,  in  his  an- 
swer,  states  that  he  did  not  win  so  much  as  10^.  at  aoy 
single  sitting :  and  it  has  been  decided  in  more  than  one 
case,  that  a  sum  unde^  10/1,  won  at  cards,  may  be  re- 
covered; Bulling  yr.  Frost,  {a) 

As  the  memorandum,  therefore,  affords  primdjacie 
evidence  of  the  debt,  and  as  there  is  nothing  to  sheir 
that  any  part  of  it  is  founded  upon  an  illegal  consider- 
ation, I  see  no  reason  why  this  Court  should  interfere 
or  why  the  Defendant  should  not  be  allowed  to  pro- 
secute bis  action. 

(a)  1  Btp.  S55. 
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1842. 


MTADDEN  V.  JENKYNS.  (a)  j^^  2,,  sa. 

Nov,  4. 
TNtbe  month  of  February  184*1,  Tiiom/z^  Warty  lent  il.,  shortly  be- 
-■•  the  sum  of  500i  to  the  Defendant  Jenkyns.     In  the  [°^  a^terw"' 
month  of  December  following  T^mas  Warry  died,  and  message  to 
die  B^ndant  George  Warry  having  shortly  afterwards,  d^iring  him  ' 


his    personal   representative,    brought    an    action  to  hold  the 
j^jainst  Jenkyns  to  recover  the  500/.,  this  bill  was  filed,  for  C.    B.  ac- 
allq[iDg  that  the  money  was  originally  intended  to  be  t^g^^nd^th 
lepaid  in  a  short  time,  but  that  soon  after  the  loan  had  transaction 
been  made^  Thomas  Warry  sent  a  verbal  message  to  ^a^^d^to  c""'' 
Jeniymhj  one  Bartholomew^  a  common  friend  of  their's,  ^^^  ^y  ^* &»<! 
desiriog  him  no  longer  to  consider  the  money  as  due  to  a  bill.fiJed  by 
him,  Thomas  Warry,  but  to  hold  it  «  upon  trust  for  the  f;;^^^^^^  ^'' 
FlaiDtifl^  to  be  at  her  absolute  disposal,  for  her  own  use  sonal  repre- 
ttid  benefit.''  That  BofiAofomrto  delivered  the  message,  ^"^hlj^bad 
and  Jenh/ns  accepted  the  trust ;  and  that  the  transac-  brought  an 
tion  was  oommilnicated  to  the  Plaintiff*  both  by  Thomas  j^.  fo"  t^re- 
Warry  and  by  Jenkyns,  and  that  Jenkyns,  afterwards,  ^"^  ^^^^^ 
during  the  lifetime  of  Warry,  and  with  his  knowledge,  trust,  although 
paid  to  the  Plaintiff  the  sum  of  10/.  in  part  execution  of  bbdhi^T  ""n ' 
the  trust;  and  that  Thomas  Warry  had  never  afiierwards '  AJ%  estate; 
demanded  payment  of  the  money  or  any  part  of  it  function  °' 

which  had 

The  bill  prayed,  that  it  might  be  declared  that,  under  by  theCourt 
those  circumstances,  Jenkyns  became  and  was  a  trustee  ^'o^>  was,  on 

that  ground, 

of  the  SOOU  for  the  Plaintifl^  ai^d  that  he  might  be  de-  upheld  on  ap- 
creed  to  pay  the  490/.  residue  thereof,  to  the  Plaintiff,  ^^^'^  ^j^  ^f 
and  that  the  Defendant  George  Warry  might  be  re-  opinion  that 

strained   '^e  transaction 
siramea  amounted  to 

(a)  Reported  below,  l  Hare,  458.  the  same  thing 

^  '    ^  as  if  il.  had  * 

declared  him- 
self, instead  of  ^.,  trustee  of  the  debt  for  the  PlaintiC 
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1842.        strained  from  further  proceeding  in  his  action  against 


V. 

Jrnkyns. 


The  case  made  by  the  bill  was  verified  by  the 
affidavits  of  the  Plaintiff  BartkolomeTDy  and  JtntynSj 
and  upon  those  affidavits  Vioe-Chancellor  Wigram 
granted  an  injunction  to  restrain  the  prosecution  of 
the  action  until  the  hearing  of  the  cause,  the  Plaintiff 
submitting  to  pay  the  500L  into  Court. 

The  Defendant  George  Worry  now  moved^  by  way 
of  appeal,  before  the  Lord  Chancellor,  that  the  Vice- 
Chancellor's  order  might  be  discharged. 

Mr.  Wakefield  and  Mr.  Kenyofij  in  support  of  the 
appeal  motion. 

If  the  allied  message  firom  Thomas  Worry  to  Jeniyns 
amounted  to  a  complete  gift,  or  an  eflfectual  release  of 
the  debt,  Jenkyns  has  a  good  defence  to  the  action ;  if 
it  did  not,  no  trust  could  be  declared  upon  it  which  this 
Court  will  enforce  in  favour  of  a  volunteer.  Colmon  v. 
Sorrel  (a),  Ellison  v.  EOison  {b\  Anirobm  v.  Smith  (c), 
Ptdvertqft  v.  Puboert(^(d)j  Ex  parte  Pye{e\  Bayley  v. 
Boulcott  {g)f  Taylor  v.  Lendey.  (h)  On  either  supposi- 
tion the  Plaintiff  has  no  right  to  an  injunction. 

Mr.  Shorpe  and  Mr.  G.  RusselL 

The  authorities  relating  to  imperfect  gifts  have  no 
application,  for  the  Plaintiff  does  not  ask  the  Court  to 
complete  an  imperfect  gift,  but  to  execute  a  declared 
trust ;  and  it  has  long  been  settled  that  a  trust  of  per- 
sonalty 

(a)  1  Fes.  )un.  50.  (e)  18  Fes.  140. 

(h)  6  Fei.  6Se.  (g)  4  Euu,  345. 

(c)  IS  Fes.  59.  (h)  9  East,  49. 
{d)  18  Fu,  84.;  see  p.  99, 
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sonalty  may  be  declared  by  parol.  It  is  said,  however, 
that  the  relation  of  trustee  and  cestui  que  trust  cannot 
be  established  unless  the  trustee  has  the  legal  right  to 
the  possession  of  the  fund  in  question.  But  the  case  of 
CoUinson  v.  Pattrick  (a),  in  which  a  bond  was  assigned, 
and  then  a  trust  of  it  declared,  shews  that  it^  is  not 
necessary  that  the  trustee  should  have  the  legal  tide ; 
for  in  that  case  the  legal  title  remained  in  the  obligee. 
So,  in  Wheailey  v.  Purr  {b\  the  debt  remained  due  at 
law  from  the  bankers  to  Harriet  OUiver;  and  though  it 
is  true  that  in  that  case  Harriet  OlUver  declared  herself, 
and  not  the  bankers,  trustee,  yet  it  can  surely  make  no 
difference  whether  the  donor  directs  his  debtor  to  hold 
the  money  in  trust  for  another,  or  whether  he  directs 
him  to  hold  it  in  trust  for  the  donee  himself,  as  trustee 
for  that  other.  The  Plaintiff's  case  is,  that  the  message 
to  Jenkyns  constitutes  no  defence  to  the  action,  but  that 
it  does  constitute  a  complete  declaration  of  trust,  which 
this  Court  will  enforce  even  at  the  instance  of  a  volun- 
teer. 


1842. 


MTaddbn 

V. 

Jbnkyns* 


Mr.  Wakefield^  in  reply. 

It  is  not  every  transaction  that  will  amount  to  a  de- 
claration of  trust,  merely  by  being  represented  under  that 
form.  The  message  from  Worry  to  Jenkyns  was  more 
like  a  cheque  upon  a  banker  than  a  declaration  of  trust : 
it  was  merely  an  authority  given  by  the  creditor  to  the 
debtor  to  pay  the  debt  to  a  third  party,  an  authority 
which  might,  until  acted  upon,  have  been  counter- 
manded by  the  party  who  gave  it,  and  which,  so  far  as 
it  had  not  been  acted  upon,  was  in  fact  determined  by 
his  death.  But,  even  assuming  that  the  alleged  mes- 
sage was  sent  and  delivered  in  the  very  terms  stated  in 

the 


(a)  8  Keen^  183. 


(&)  1  Kea^  551. 


Jenktns. 
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1842.        the  bill  — thai  it  was,  in  fomiy  a  declaradon  of  trust  in 
jrl^^^^^*^     Jenhfns  —  is  that  such  a  trust  as  this  Court  will  execute 
V.  in  favour  of  a  volunteer,  the  legal  title  to  the  fund  in 

question  not  being  in  the  trustee,  but,  by  the  FUuntiff's 
own  admission,  in  a  third  party  ?  Upon  this  point  Col* 
Unsan  v.  Pattrick  has  no  application,  for  it  diecided  no<- 
thing  more  than  that  this  Court  will  give  effect  to  an 
assignment  of  an  equitable  interest,  although  voluntary ; 
a  proposition,  of  which  it  is  strange  that  there  could 
ever  have  been  any  doubt  If  the  opposition  to  the 
PlaintifiPs  claim,  in  that  case,  had  proceeded  from  Cai^ 
Ungf  it  would  have  raised  the  point  for  which  the  case 
is  now  cited  as  an  authority ;  but  that  was  impossible, 
because  Catlings  by  joining  with  Mrs.  Pcmnall  as  Plain- 
tiff in  the  original  suit,  had  acknowledged  himsdf  a 
trustee  for  her,  and  therefore  could  not  afterwatds  re- 
pudiate that  relation  as  against  her  assignees— assuming 
that  the  assignees  had  a  right  to  stand  in  her  places 
which  the  Court,  of  course,  held  that  they  bad.  As  to 
WheatUy  v.  Purr^  it  is  not  necessary  for  us  to  question 
its  authority,  because,  there,  Mrs.  OUiver  had  the  legal 
title  to  the  fund,  and  she  declared  herself  a  trustee^  and 
not  the  banker.  It  is  said,  indeed,  that  that  circum- 
stance can  make  no  difference ;  and  that  may  be  true  as 
regards  the  intention  ;  but  in  voluntary  gifts  form  is  sub- 
stance, and  it  is  immaterial  what  the  intention  was, 
unless  it  be  carried  into  effect  in  a  particular  form.  A 
volunteer,  who  seeks  in  this  Court  the  execution  of  a 
trust  in  his  favour,'  must  shew  two  things;  1st,  that  a 
trustee  has  been  completely  constituted  ;  and,  2dly,  that 
a  trust  has  been  expressly  declared :  for  the  Court  will 
neither  complete  the  gift  to  the  trustee  if  left  imperfect, 
nor  raise  a  trust  by  implication  in  favour  of  a  volunteer; 
and  yet  one  or  other  of  these  things  is  what  the  Court 
is  asked  to  do  by  this  bill.  For  as  the  only  trust  which 
is  all^;ed  to  have  been  declared  is  a  trust  in  Jenkyns^  it 
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is  only  by  implying  a  trust  in  Worry y  or.  by  completing 
the  gift  to  Jenhfnsy  that  the  Court  can  give  the  Plaintiff 
aoy  ralief  upon  this  record. 

Tkt  Lord  Chancellor. 

Iltt  was  an  appeal  from  a  judgment  of  Vice-Chan- 
cellor  W^ar^  upon  a  motion  for  an  injunction  to  stay 
proceedings  at  law.  The  facts  stated  in  support  of  the 
inodoQ  were  shortly  these.  The  testator  Thomas  JVatry 
lud  lent  a  sum  of  500/.  to  the  Defendant  Jenh/ns^  to  be 
i^nied  within  a  short  period.  Some  time  afterwards 
Ifmy  sent  a  verbal  direction  to  JenJyns  to  hold  the 
^K)OL  in  trust  for  Mrs.  M^Fadden.  This  he  assented  to, 
sod,  tipon  her  application,  paid  her  a  small  sum,  10/., 
in  reqiect  of  this  trust.  The  main  question  was,  whe- 
^r,  assuming  the  facts  to  be  as  stated,  this  transaction 
W  binding  upon  the  estate  of  Thomas  Worry.  The 
execator  had  brought  an  action  to  recover  the  500/.  so 
lent  to  JbtiEyiif •  .It  is  obvious  that  the  rights  of  the 
pvties  could  not,  with  reference  to  this  claim,  be  finally 
*ttled  in  a  court  of  law ;  and,  if  the  trust  were  com- 
pleCed  and  binding,  an  injunction  ought  to  be  granted. 

Some  points  were  disposed  of  by  the  Vice*Chancellor 
10  this  case^  which  are  indeed  free  from  doubt,  and 
appear  not  to  have  been  contested  in  this  Court,  viz. 
tbat  a  declaration  by  parol  is  sufiicient  to  create  a  trust 
^pergonal  property;  and  that  if  the  testator  Thomas 
ffttny  had,  in  his  lifetime,  declared  himself  a  trustee  of 
^  debt  for  the  Plaintiff,  that,  in  equity,  would  perfect 
^  gift  to  the  Plaintiff  as  against  Thomas  Warty  and 
"^  estate.  The  distinctions  upon  this  subject  are  un- 
^btedly  refined,  but  it  does  not  appear  to  me  that 
^11^  18  any  substantial  difference  between  such  a  case 
^  the  present.  The  testator,  in  directing  Jenkyns  to 
"^  the  money  in  trust  for  the  Plaintiff,  which  was 

assented 


157 


11842. 


M'Fadden 

Jbicktns. 

Aoo.  4. 


158 


CASES  IN  CHANCERY. 


1842. 


M'Fadden 
Jenktns. 


assented  to  and  acted  upon  by  Jenkynsj  impressed^  I 
think,  a  trust  upon  the  money  which  was  complete  and 
irrevocable.  It  was  equivalent  to  a  declaration  by  the 
testator  that  the  debt  was  a  trust  for  the  Plainti£ 


The  transaction  bears  no  resemblance  to  an  under* 
taking  or  agreement  to  assign.  It  was  in  terms  a  tms^ 
and  the  aid  of  the  Court  was  not  necessary  to  complete 
it.  Such  being  the  strong  inclination  of  my  opinion, 
and  corresponding,  as  it  appears  to  do,  with  that  of  the 
learned  Judge  in  the  Court  below,  and  with  the  decision 
of  the  Master  of  the  Rolls  in  the  case  to  which  he  re- 
fers, I  cannot  do  otherwise  upon  this  motion,  and  in 
this  stage  of  the  cause,  than  refuse  the  application. 

I  must  not,  however,  be  understood  as  pronouncing 
any  conclusive  opinion  upon  the  facts  of  the  case.  The 
witness  Bartholomew^  a  professional  gentleman,  I  be* 
lieve,  swears  distinctly  and  in  positive  terms  as  to  the 
direction  given  by  the  testator ;  but  there  are  some  im- 
probabilities in  the  case,  and  it  is  difficult  to  say,  as  the 
Vice-Chancellor  justly  observes,  what  may  be  the  result 
at  the  hearing  of  the  cause.  As  the  appeal  appears  to 
have  been  encouraged,  if  not  suggested  by  the  Vice- 
Chancellor^  the  motion  must  be  refused  without  costs. 
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1842. 


In  the  Matter  of  JAMES  WALTER  THOMAS  and       ^ov.  9. 
SARAH  THOMAS,  Bankrupts. 

niHIS  was  an  appeal,  in  the  form  of  a  special  case,  Aa  innkeeper, 
i  fioa  the  Court  of  Review.  "S^IX^ 

died  intestate^ 

Tie  material  facts,  stated  in  the  case,  were  as  fol-  children  a 

lows:—  .  son  and 

daughter,  took 
possession  of 

Susannah  Thomas^  the  mother  of  the  bankrupts,  kept  J^JJ  JSlJ^ 

an  hotel  in  Bristol  from  the  year  1835  until  the  14th  trade,  and 

of%  18S8,  when  she  died   intestate,  leaving. the  Sf^'^^''"* 

Iwikrupts  and  two  other  children  her  only  next  of  '!>"''  o^" 

^  Upon  her  death  the  bankrupt  Sarah  Thomas^  who  years  after  her 

W  up  to  that  time  lived  with  her  and  assisted  her  ^?.*t>  <!"""g 
•ill  .      1   •  .  i.  1  1    which  time 

iQ  tbe  hotel,  remamed  m  possession  of  her  estate  and  they  paid  her 

*cts,  including  the  stock  and  property  in  the  hotel,  JJ^en^^'a^nd' 
ud  continued  to  carry  on  the  business  for  about  two  some  of  her 
nwHilha,  at  the  expiration  of  which  time  by  an  agree-  wkhouttaking 
n^t  between   her    and'  the   bankrupt  James   Walter  out  adminis- 
T^mas^  who  had  theretofore  carried  on  the  posting  estate^  and,  at 

business  of  the  hotel  separately  and  on  his  own  account,  '^^  end  of  that 
.  .     ,  ,  1  n     1     ^*™®»  became 

ue  two  businesses  were  united,  and  were  thenceforth  bankrupts,  the 

carried  on  by  the  bankrupts   in  partnership  together  havf'^'^'^f 
4wmtothe  month  of  April  1840,  when  J*  W.  Thomas  months  pre- 
being  about  to  be  married,  it  was  agreed  between  him  from  t^rbud- 
uui  Sarah  Thomas  that  she  should  sell  and  relinquish  to  "ess,  and  sold 
bim  all  her  right  and  interest  in  the  business,  and  in  the  to  the  son. 
«tod[  and  e£Eects  then  employed  in  it,  for  the  sum  of  4"°'^^  °^ 

875/« ;  then  took  out 
administration 
to  the  intestate,  and  chiimed  that  part  of  her  furniture  and  stock  in  trade  which  still 
ijBDaiiied  in  specie ;  but.  Held  that  it  bdonged  to  the  assignees,  as  having  been  in 
the  order  and  disposition  of  the  son  at  the  time  of  his  bankruptcy. 
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87^/.;  and  thereupon  Sarah  Thomas  retired  from  the 
place  where  the  partnership  business  was  carried  an^ 
and  a  notice  of  the  dissolution  of  the  partnership  was 
duly  published  in  the  London  Gazette^  and  in  the  Bristol 
newspapers ;  and  the  name  of  Sarah  Thomas^  which  had 
been  painted  on  the  front  of  the  house  where  the  part* 
nership  business  had  been  carried  on,  was  erased,  and 
the  name  ot  James  Walter  TTiomas  alone  remained.  From 
that  time  until  the  fiat  issued,  James  Walter  Thomas  re- 
mained in  the  sole  possession  of  the  stock  and  efiects  in 
the  hotel,  the  greater  part  of  which  had  belonged  to  the 
intestate,  the  rest  having  been  added  by  himself  and  his 
sister  since  their  mother's  death. 

The  funeral  expenses  of  the  intestate  and  several 
of  her  debts  were,  after  her  death,  paid  partly  by 
Sarah  Thomasy  and  partly  by  Sarah  Thomas  and  James 
Walter  Thomas  while  they  were  in  partnership ;  but  no 
claim  was  made,  by  or  on  the  part  of  any  other  of  the 
next  of  kin  of  the  intestate,  to  any  part  of  her  estate 
or  effects,  until  after  the  issuing  of  the  fiat,  lie  fiat 
issued  on  the  1 4th  of  October  1840,  and  amongst  other 
property  then  in  the  possession  of  J.  W.  Thomas^  and 
which  was  sold  by  the  assignees,  was  that  part  of  the 
stock  and  effects  in  the  hotel  which  had  formerly  be* 
longed  to  the  intestate,  amounting  in  value  to  about 
1060/. 

On  the  loth  December  1840,  one  of  the  other  chiU 
dren  of  the  intestate  took  out  letters  of  administration 
to  her  estate ;  and,  having  done  so,  he  presented  a  pe- 
tition to  the  Court  of  Review,  praying  that  the  assignees 
might  account  for,  and  pay  over  to  him,  the  value  of 
that  part  of  the  property  and  effects  so  sold  by  them, 
which  had  formerly  belonged  to  the  intestate.  And 
the  Court  of  Review  made  an  order  accordingly. 

The 
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The  special  case,  which  was  stated  at  the  instance  of        IBi^. 
the  assignees,  now  came  on  to  be  argued.  \^^-^^ 


Mr.  JStiSsdl  and  Mr.  Dacofij  for  the  assignees,  re- 
lied on  the  case  of  Fox  v.  Fisher  {a\  in  which  it  was 
held,  that  possession  of  the  goods  of  an  intestate,  for 
several  years,  by  a  party  who  had  made  himself  exe- 
cutor de  son  tort,  gave  to  his  assignees,  upon  his  after- 
wards becoming  bankrupt,  a  preferable  title  to  that  of  a 
creditor  of  the  intestate,  who  claimed   them   under  a 
grant  of  administration  obtained  subsequently  to  the 
bankruptcy.     They  further  contended,  however,  that 
the   title  of  the  assignees   was   sustainable  upon   the 
broader  principle  laid  down  in  Ray  v.  Ray  (i),  where 
the  question  arose  between  a  party  who  had  seized  pro- 
perty of  a  testator  in  execution  of  a  judgment  recovered 
against  the  executor  personally,  and  a  creditor  of  the 
testator,  who  had  for  several  years  allowed  the  executor 
to  deal  with  the  property  as  his  own ;  and  it  was  held 
that  the  execution  creditor  had  the  better  title.     The 
doctrine  supposed  to  have  been  laid  down  in  the  case 
of  Farr  v.  Newman  (c),  that  the  goods  of  a  testator  in 
the  hands  of  his  executor  could  not,  under  any  circum- 
stances, be  seized  in  execution,  by  a  creditor  of  the  exe- 
cntor  in  his  individual  character,  had  been  reviewed  by 
Lord  Eldan  in  M^Leod  v.  Dnmmond{d),  and  his  Lord- 
ship was  of  opinion  that  the  proposition  had  been  too 
broadly  stated. 

Mr.  Swansion  and  Mr.  Osboifiy  conlrd,  said,  they  did 
not  dispute  the  correctness  of  tlie  decision  in  Fox  v. 
Fisker  with  reference  to  the  point  which  was  there  dis- 
cussed, but  that  the  Court  of  law,  in  which  that  case  oc- 
curred 

{«)  3  B.i  A.  135.  (c)  4  T.  R.  62 J. 

(6)  Coop,  26i.  (d)  17  Ves.  153.;  see  p.  16S. 

Vol-  L  M 


Thomas. 
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1842.  curred,  bad  considered  it  solely  with  reference  to  the 
^^"^"V^^  doctrine  of  order  mid  disposition,  and  without  advert* 
Thomas.  ^ng  ^^  the  rule,  that  trust  property  in  the  hands  of  a 
bankrupt  did  not  pass  to  his  assignees.  That  might 
have  been,  because,  in  Fox  v.  Fisher^  it  did  not  appeuTy 
as  it  did  in  the  present  case,  that  the  party  in 
of  the  goods  had  paid  any  of  the  intestate's  funeral 
penses  and  debts,  or  otherwise  dealt  with  them  in  the 
character  of  a  trustee.  That  was  one  material  drcunH 
stance  which  distinguished  the  two  cases.  Another  cir- 
cumstance, which  applied  both  to  Fax  v.  Fisher  and 
JRay  V.  iZoy,  was  the  length  of  time  during  whidi  the 
party  had  continued  in  possession  of  the  goods.  In  Fok 
V.  Fisher  it  was  eleven  years ;  in  JRay  v.  Bay  between 
six  and  seven  years;  whereas,  in  the  pi*esent  case^  it 
was  only  two. 


The  Lord  Chancellor. 

I  do  not  think  that  makes  any  difierence ;  two  yem 
bring  it  within  the  principle. 

Mr.  Russell^  in  reply. 

T^e  Lord  Chancellor. 

I  think  this  is  not  a  case  of  trustee  at  alL  The 
parties  have  been  in  possession  of  the  property  as  wroi^ 
doers.  First,  the  daughter  takes  possession  and  carriea 
on  the  business;  after  carrying  it  on  for  about  two 
months  she  admits  her  brother  into  partnership*  and 
they  carry  it  on  in  their  joint  names  for  a  certain  time* 
Then  another  transaction  takes  place  between  them* 
The  daughter  sells  her  share  to  her  brother,  and  retirei 
from  the  business.  From  the  beginning  to  the  endy 
they  deal  with  the  property  as  their  own.  The  mere  cir- 
cumstance of  their  having,  in  a  few  instances,  paid  debts 

of 


^ 


CASES  IN  CHANCERY.  163 

of  the  intestate^  b  entitled  to  very  little  weight ;  for,  pro-        1 842. 
bably,  the  object  was,  merely  to  quiet  the  claims  of  other    ^^y^^-^ 
persons  who  might  have  disturbed   their  possession.      Thomas. 
This  brings  the  case,  therefore,  strictly  within  that  of 
JFhr  T.  Fisher^  decided  some  years  ago.     The  judgments 
cif  the  Chief  Justice  and  of  Mr.  Justice  Bayley  state 
distinctly  the  grounds  of  that  decision.    And  as  it  is 
desirable  that  the  law  should  be  uniform,  and  as  I  am 
satisfied  with  the  grounds  assigned  for  the  decision  in 
that  CBse^  I  think  the  judgment  of  the  Court  below  in 
this  case  must  be  reversed. 


T 


OLIVER  V.  LATHAM.  Dec.s. 

HIS  was  a  suit,  by  a  person  claiming  to  be  per-  The  ssth  sec- 
petual  curate  of  the  parish  oi  Barlaston,  against  4  V.  4.  c.4s. 
certain  of  the  parishioners,  for  tithes.  The  defendants  by  which  wit- 
by  their  answer,  amongst  other  defences,  set  up  a  modus  ^ere  before 

as  to  part  of  their  lands ;  in  support  of  which  defence  incompetent 
*^  ^  i^r  .       hy  reaion 

tbey  examined  one  John  Aston^  who,  though  not  in-  that  the  ver- 
terested  in  any  of  the  lands  which  were  the  immediate     g^^jn  the' 
subject  of  the  suit,  was  owner  and  occupier  of  other  fienclingaction 
lands   in  the  parish  which  were  covered  by  the  alleged  ^^Ividence 

modus.      At  the  hearing  of  the   cause   before  Vice-  for  or  against 

,._,.,_",...  .         ,     ,  .     them  in  an- 

Chancellor  Kmght  Bruce^  his  Honor  rejected  the  evi-  other  pro- 


of Asion^  and  by  his  decree,  amongst  other  things,  cce^»ngi  ^«^ 
directed    an  issue  to  try  the  validity  of  the  modus,  petent  by  en- 
aides  appealed  from  the  decree,  and  on  the  re-  guch^verdfct 


of  the  cause  before  the  Lord  Chancellor,  the  or  judgment 
eridence  was  again  tendered  and  objected  to.  so  used,  applies 

to  courts  of 
equity  as  well' 

Afr.  Spence  and  Mr.  Eaglcj  in   support  of  the  ob-  as  to  courts  of 

law. 
jection- 

M  2  If 
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IF  the  witness  is   admissible  at  all,  it  can  only  be 
under  the  stat.  3  &  4  ^K  4.  c.  42.  55. 26,  27.     But  that 
provision  of  the  statute  does   not  apply  to  courts  of 
equity,  for  the  reason  stated  by  the  Master  of  the  Rolls 
in  Holden   v.  Heam{a)f   and   adverted  to  by   Baron 
Alderson  in  Barnes  \,  Stewart  (6),  namely,  that  the  re- 
cital of  a  witness's  name  in  the  decree  of  a  Court  of 
Equity  is  not  equivalent  to  the  indorsement  of  his  name 
on  the  record   at  law,    inasmuch   as   it   has   not  the 
effect  of  removing  his  bias  at  the  time  of  his  exam- 
ination.    It  is  true,  that  in   Wheat  v.  Graham  {c\  the 
Vice-Chancellor  of  England  is  reported   to   have   ex- 
pressed a  diiferent  opinion ;    but,  on  a  subsequent  oc- 
casion,  in  HaU  v.  Ellis  {d),  his  Honor,  after  a  careful 
review  of  the  act,  came  to  the  conclusion,  that  with  the 
exception  of  the   forty-second   section,   it   applied   to 
courts  of  law  only.     Independently,  however,  of  this 
objection,  we   submit  that  the  interest  of  this  witness 
in  the  event  of  the  suit,  is  of  such  a  nature,  that  even 
at  law   the   statute   could    not   make   him   competent. 
For  it  has  been  repeatedly  held,  that  the  statute  ap- 
plies   exclusively    to   those   cases   in   which   the   only 
interest  of  the  witness  is,  that  the  verdict  or  judgment 
might  be  used  for  or  against  him  in  another  proceed- 
ing.    If  the  witness  has  a  scintilla  of  interest  Jn  the 
result  of  the   suit  beyond  that,   the   statute  does  not 
apply ;  Burgess  v.  Cuthill  (f ),  Stanley  v.  Jobsofi  (g).  Green 
V.  WarbuHon.  (h)     Now,  what  the  witness  in  this  case 
comes   to   prove   is  a  district  modus,  which,   if  esta- 
blished, will  cover  his  own  land.     It  is  true,  that  his 
own  land  is  not  in  question  in  this  particular  suit,  but 
it  cannot  be  doubted  that  any  judicial  decision  in  favour 
of  a  modus,  as  regards  any  of  the  occupiers  of  land 

within 

(a)  1  Beav.  445.;  see  p.  449.  (e)  1  M.  <!?•  Rob.  315. 

{b)  1  r.  4-  Co//.  123.  (g)  2  3f.  4-  Rob,  103. 

(c)  7  Sim.  61.  (A)  2  M,  4"  Rob,  105. 

[d)  9  Sim.  530. 
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within  its  alleged  limits,  tends  to  establish  it  as  to*  all; 
and  if  every  parishioner  might,  in  turn,  be  a  witness  for 
every  other,  the  modus  might,  in  the  end,  be  established 
altogether  by  the  evidence  of  interested  parties. 

Mr.  Botelerj  contra. 

The  case  of  Hoyle  v.  Coupe  {a)y  which  was  decided  in 
the  Court  of  Exchequer  on  the  very  same  day  that  this 
cause  was  under  discussion  in  the  court  below,  is  decisive 
as  to  the  application  of  the  statute  to  a  case  of  this  kind, 
at  law ;  for  there,  a  copyholder  was  called  as  a  witness 
to  prove  a  custom  to  get  stones  within  the  manor,  and 
it  was  held  that  he  was  competent  under  the  statute, 
although  his  evidence  was  attempted  to  be  excluded 
on  the  same  grounds  which  have  been  urged  in  the 
present  case.  That  authority,  therefore,  reduces  the 
question  to  the  simple  point,  whether  the  statute  applies 
to  courts  of  equity 

TTie  Lord  Chancellor. 

» 
It  would  be  a  very  great  inconvenience  if  one  rule 

of  evidence  were  to  prevail  in  this  Court,  and  another 
in  courts  of  law.  But  I  do  not  think  that  a  proper 
construction  of  these  clauses  will  lead  to  any  such 
result.  The  clauses  contain  two  distinct  provisions; 
one  is  matter  of  substance,  the  other  of  form.  The 
twenty-sixth  clause  provides,  "  that  if  any  witness  shall 
be  objected  to  as  incompetent,  on  the  ground  that  the 
verdict  or  judgment  in  the  action  in  which  it  shall  be 
proposed  to  examine  him  would  be  admissible  in  evi- 
dence for  or  against  him,  such  witness  shall  neverthe- 
less ibe  examined,  but  in  that  case  a  verdict  or  judgment 
in  that  action  in  favour  of  the  party  in  whose  behalf  he 
shall  have  been  examined,  shall  not  be  admissible  in  evi- 
dence 

(fl)  9  Mee,  <j-  WeU.  450. 
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clence  for  him,  or  any  one  claiming  under  him,  nor  shall 
a  vei^ict  or  judgment  against  the  party  in  whose  behalf 
he  shall  have  been  examined  be  admissible  in  evidence 
against  him  or  any  one  claiming  under  him." — If  the 
enactment  had  ended  there,  no  question  could  have 
arisen.  In  the  next  clause,  however,  it  is  provided,  **that 
the  name  of  every  such  witness  shall  at  the  trial  be  en- 
dorsed on  the  record  or  document  on  which  the  trial 
shall  be  had,  together  with  the  name  of  the  party  on 
whose  behalf  he  was  examined,  and  shall  be  afterwards 
entered  on  the  record  of  the  judgment ;  and  such  en- 
dorsement or  entry  shall  be  sufficient  evidence  that  such 
witness  was  examined,  in  any  subsequent  proceedings 
in  which  the  verdict  or  judgment  shall  be  offered  in 
evidence.''  This  last  section,  it  is  true,  applies  exclu- 
sively to  courts  of  law:  but  the  first  clause  contains  the 
substantial  part  of  the  enactment :  what  follows  is  a 
mere  regulation  for  the  sake  of  caution.  Such  a  regu- 
lation was  necessary  in  courts  of  law,  where,  generally 
speaking,  the  record  contains  no  mention  of  the  evidence 
on  which  the  judgment  was  founded,  but  it  is  wholly  un- 
necessary in  courts  of  equity,  where  the  decree  recites 
the  evidence. 


I  am  therefore  clearly  of  opinion,  that  this  statutable 
rule  of  evidence  applies  to  courts  of  equity,  as  well 
as  to  courts  of  law.  As  to  the  other  point  which  has 
been  argued,  I  shall  admit  the  evidence  on  the  au- 
thority of  that  case  in  the  Exchequer,  subject,  of  course, 
to  any  thing  Mr.  Spence  may  say  in  his  reply,  if  he 
thinks  that  the  case  of  a  modus  can  be  distinguished 
from  that  of  a  manorial  custom. 


The  point  was  not  further  adverted  to  in  the  ar- 
gument, and  no  judgment  has  yet  been  pronounced 
upon  the  appeal. 
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SHIRLEY  V.  Earl  FERRERS.  jprU  le. 

Dee,  9. 

EARL  FERRERS  beine  entitled  in  fee  simple  to  A  testator  de- 
considerable    real    estates    in    Leicestershire   and  I!!l?J^7r\iL 

estates  to  toe 

elsewhere,  made  his  will,  dated  the  12th  o(  April  18279  use  of  trustees 
bjr  which,  amongst  other  things,  he  devised  his  Leicester-  ^oyear8,and, 
sAire  estates  to  the  use  of  certain  trustees  for  a  term  of  subject  thereto, 
500  years,  and,  subject  thereto,  to  the  use  of  other  trus-  other  trustees, 

tees,  during  the  life  of  Caroline  Shirley,  then  an  infant  ^  preserve 

°  ,  ,     contingent  re- 

of  the  age  of  eight  years,  the  reputed  daughter  of  his  mainders,with 

late  son  Robert  Viscount  Tamworth^  on  trust  to  preserve  Jhe*fim  an? 
contingent  remainders,  with  remainder  as  to  all  the  other  sons  of 
said  estates  (except  certain  portions)  to  the  use  of  the  infant),  with 

sons  and  dauirhters  of  the  said  Caroline  Shirley  succes-  divers  re- 

,  mainders  over, 

sively  in  tail,  with  divers  remainders  over,  and  ultimately  and  he  di- 

to  the  use  of  the  testator's  richt  heirs;  and,  as  to  the  [eciedthat 

®  '  '  the  trustees  of 

excepted  portions,  to  the  use  of  the  daughters  of  Caro-  the  term 
line  Shirley,  (other  than  the  eldest  who  under  the  pre-  pa^"ng^w^^ 
vious  limitations  should  become  entitled  to  the  other  annuities, 
Leicestershifr  estates)  as  tenants  in  common  in  fee,  with  or  the  rents 

cross  limitations  between  such  daup^hters,  in  the  event  and  profits  of 

the  estates  as 
of  any  of  them  dying  under  twenty-one  and  unmarried;  they  should 

and  in  case  there  should  be  no  such  daufi^hter  who   think  fit  (not 

^  exceeding  m 

should  attain  twenty-one  or  marry  under  that  age,  then  any  one  year 
to  the  same  uses  as  were  before  limited  of  the  rest  of  amount?  in 

the  Leicestershire  estates.  wd  of  another 

rpL  fund,  to  the 
maintenance 
and  education  of  C.  S.,  until  she  should  attain  twentv-one  or  marry,  and  that  they 
should  accumulate  the  suqilus  rents  and  profits  for  the  benefit  of  C  S,  when  she 
should  attain  twenty*one  or  marrv,  and  if  she  should  die  under  twent^f-one  and  un- 
married, then  for  the  benefit  of  the  parties  entitled  under  the  subsequent  limitations 
of  the  estates,  and  that  upon  her  attaining  twenty-one  or  marrymg,  they  should, 
during  her  lifetime,  pay  the  surplus  rents,  after  payment  of  the  annuities,  to  her  for 
her  separate  use» 

Held,  that  the  sums  annually  applied  out  of  the  rents  and  profits,  under  the 
trusts  of  the  term,  to  the  maintenance  and  education  of  C  S.  until  her  marriage 
were  not  liable  to  legacy  duty. 

M  4 
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Shirley  I 

Earl 
Ferrers. 


The  testator  then  directed  the  trustees  of  the  term  of 
500  years,  out  of  the  rents  and  profits  of  the  said  estates, 
to  pay  and  satisfy  certain  annuities,  and,  until  Caroline 
Shirley  should  attain  twenty-one  or  marry  under  that 
age,  to  keep  the  testator's  mansion-house  at  RadcUffe^ 
upon-Wreke  in  repair,  and  also  to  pay  the  rent^  rates, 
taxes,  and  other  outgoings  of  his  other  mansion-bouse 
at  Craven  Hill  (which  was  leasehold) ;  and,  in  aid  of  the 
funds  thereinafter  provided  for  the  like  purpose,  to 
apply  so  much  of  the  rents  and  profits  of  the  said  es- 
tates, not  exceeding  in  the  whole  in  any  one  year  (in- 
cluding the  rent,  taxes,  and  other  outgoings  of  the 
house  at  Craven  Hill)  the  sum  of  2000/.,  as  the  trustees 
should  in  their  discretion  think  fit,  in  the  clothing, 
maintenance,  and  education  of  the  said  Caroline  Shirlty^ 
fitting  and  suitable  to  the  fortune  she  would  possess; 
and  to  invest,  and  accumulate  the  interest  of,  the  surplus 
rents  of  the  said  estates,  after  answering  the  purposes 
aforesaid,  until  she  should  attain  twenty-one  or  marry 
under  that  age ;  and  upon  the  happening  of  either  of 
those  events,  to  stand  possessed  of  the  accumulations 
and  the  securities  on  which  the  same  should  then  be  in- 
vested, upon  such  trusts  and  for  such  purposes  as  she 
should  by  deed  or  will  appoint ;  and  in  default  of  such 
appointment,  in  trust  for  her  absolutely;  provided  al- 
ways, that  if  she  should  die  under  twenty-one  and  with- 
out having  been  married,  the  trustees  were  to  stand 
possessed  of  the  accumulations  so  to  be  made,  and  the 
securities  on  which  the  same  should  be  invested,  on 
trusts  corresponding  as  nearly  as  might  be  to  the  uses 
before  limited  of  the  Leicestershire  estates,  except  those 
of  the  term  of  500  years.  And  after  Caroline  Shirley 
should  have  attained  twenty-one  or  married,  the  same 
trustees  were  during  her  lifetime  to  pay  the  surplus 
rents  after  answering  the  said  annuities,  to  her,  for  her 
separate  use. 

hi 
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In  a  5obsequent  part  of  his  will,  after  devising  certain 
real  estates  in  Staffordshire  in  trust  for  sale,  and  direct- 
ing the  proceeds,  together  with  his  residuary  personal 
estate,  to  be  accumulated  for  the  benefit  of  Caroline 
Shirley  when  she  should   attain  twenty-one  or  marry 
under  that  age,  with  a  like  limitation  over  as  before 
mentioned,  in  the  event  of  her  dying  under  that  age 
unmarried,  the  testator  devised  other  freehold  and  copy- 
hold estates  to  other  trustees,  upon  trust  for  the  said 
Caroline  Shirley,  when  she  should  attain  twenty-one  or 
marry  under  that  age,  in  fee ;  with  a  direction  to  the 
said  trustees  in  the  meantime,  until  she  attained  twenty- 
one  or  married,  to  pay  and  apply  the  rents  and  profits 
of  those  estates  to  her  maintenance  and  education,  as 
they  should  think  fit. 


1842. 


The  testator  died  shortly  after  the  date  of  his  will ; 
tnd  after  his  death  this  suit  was  instituted  for  the  pur- 
pose of  administering  the  trusts  of  his  will,  and  making 
MissSfar/^  a  ward  of  the  Court. 

On  the  26th  of  August  18S7,  Miss  Shirley,  being  then 
cghteen  years  of  age,  intermarried  with  Don  Lorenzo, 
JJuke^rwi  Cesarini, 


After  all  other  legacy  duties  which  became  payable 
nnder  the  will  had  been  duly  paid,  a  claim  was  made  on 
the  part  of  Crown,  for  payment  of  legacy  duty  at  the 
rate  of  10  per  cent,  upon  the  amount  of  the  rents  and 
profits  which  had  been  annually  applied  under  the  trusts 
of  the  term,  to  the  maintenance  and  education  of  Miss 
jSiiini^  previously  to  her  marriage,  and  also  upon  the 
accumulations   of  the  surplus  rents  during   the  same 
period,  on  the  ground  that  those  rents  and  profits  and 
flocumulations  were  in  the  nature  of  an  annuity  or  le- 
gacy 
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gacy  (a)  charged  upon  the  testator's  real  estates.  That 
claim  having  been  resisted  by  the  executors,  the  com- 
missioners of  Stamps  and  Taxes,  with  a  view  to  bring 
the  question  to  an  issue,  put  a  stop  upon  the  dividends 
of  a  sum  in  Court,  constituting  part  of  the  testator's 
residuary  estate,  to  the  income  of  which  the  Duchess 
was  intided  for  life,  under  the  settlement  made  on  her 
marriage,  to  her  separate  use. 


The  Duchess,  thereupon,  presented  a  petition  praying 
a  declaration  that  legacy  duty  did  not  attach  upon  the 
rents  in  question,  and  that  the  stop  might  accordingly  be 
removed. 

The  petition  now  came  on  to  be  heard  before  the 
Lord  Chancellor,  all  parties  consenting  to  he  bound  by 
his  Lordship's  decision.  The  argument  was  confined  to 
the  amount  of  the  rents  which  had  been  applied  to  the 
maintenance  and  education  of  the  petitioner,  there  having 
been,  in  fact,  no  surplus  to  accumulate. 


Mr.  Purvis  and  Mr.  Bagshawe,  for  the  petitioner, 
and  Mr.  BethcU  and  Mr.  Stinton^  for  the  Duke,  who  was 
interested  in  the  fund  under  the  marriage  settlement, 
contended  that  a  trust  of  this  kind,  for  the  maintenance 
of  an  infant  out  of  the  rents  and  profits  of  real  estate, 

of 


(a)  The  enactments  upon 
which  the  claim  was  founded  are 
contained  in  the  third  part  of 
the  schedule  to  the  55  G,  3. 
c.  184.,  in  which,  after  imposing 
certain  duties  upon  every  legacy 
ofthe  amount  of  20/»  or  upwards, 
given  out  of  the  testator's  per- 
sonal CAtate,  or  out  of  or  charged 
upon  his  real  or  heritable  es- 
tate, or  out  of  any  monies  to 


arise  by  sale,  mortgage,  or  other 
disposal  of  his  real  or  heritable 
estate,  or  any  part  thereof,  it  is 
declared  that  all  gifts  of  an- 
nuities or  by  way  of  annuity,  or 
of  any  other  partial  benefit  or 
interest  out  of  any  such  estate 
or  effects  as  aforesaid,  shall  be 
deemed  legacies  within  the  in- 
tent and  meaning  of  that  sche- 
dule. 
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of  which,  subject  to  the  trust,  she  was  herself  tenant  for 
Ufc^  was  merely  a  qualified  form  of  ownership  or  en- 
joyment of  the  land  itself,  and  not  a  *'  partial  benefit  or 
interest  out  qf^*  the  land,  and  that  the  intention  of  the 
act  was,  to  impose  a  duty  upon  those  gifts  only  which 
were  purely  pecuniary,  and  which  were  charged  upon 
land  devised  to  another  person.  The  Attorney-General 
T.  Jadcson  {a)  and  Pickard  v.  The  Attomey^General  (J), 
were  both  cases  of  that  kind,  and,  in  that  respect,  clearly 
distinguishable  from  the  present. 


1842. 


Mr.  Eldertonj  appeared  for  the  trustees. 


Mr.  T^wiss  and  Mr.  Bomilly^  for  the  Crown,  con« 
tended  that  it  was  immaterial  whether  the  trust  was, 
to  apply  a  certain  sum  out  of  the  rents  and  profits,  or 
a  certain  portion  of  the  rents  and  profits  themselves : 
the  expressions  were  of  equivalent  import,  and  either  of 
them  amounted  to  a  gift,  "  by  way  of  annuity,"  of  a 
certain  sum  out  of  the  income  of  the  estate,  or,  at  all 
events,  to  "  a  partial  benefit  or  interest  out  of  the  es- 
tate."   The  cases  cited  on  the  other  side  shewed  that 
if  the  allowance  for  maintenance,  under  the  trusts  of  the 

^cnn,  had  stood  alone  and  uncoupled  with  a  collateral 

• 

uiterest  in  the  land,  under  other  parts  of  the  will,  it 
vould  have  been  liable  to  legacy  duty.  But  if  that  were 
^  what  amount,  it  might  be  asked,  of  such  collateral 
interest  in  the  land  was  sufficient  to  take  away  the  tight 
of  the  Crown  ?  would  the  devise  of  a  single  farm  or 
^en  of  a  single  acre  be  enough  ? 

The  Lord  Chancellor,  (without  hearing  a  reply). 

The  eflect  of  the  will  is  to  give  the  petitioner  a  life 
•s^te  subject  to  certain  charges,  and  coupled  with  a 

direction 


(«)2Cr.tJ-/.  101. 


\h)  6  Mce,  4-  ]ViU,  348. 
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direction  to  the  trustees  to  apply  a  limited  portion  of 
the  rents  to  her  maintenance  and  education  until  she 
attain  the  age  of  twenty-one  or  marry.  The  direc- 
tion merely  does  what  this  Court  would  have  done  with- 
out it.  The  petitioner  would  have  been  entitled  at  ail 
events  to  maintenance  out  of  the  rents  and  profits  of  the 
real  estates.  It  is  true,  the  trustees  have  a  discretion  to 
allow  a  portion  of  the  rents,  not  exceeding  a  certain 
amount,  for  that  purpose :  but  still  the  estate  out  of 
which  the  allowance  is  to  come  is  her  estate.  Nothing 
but  what  is  a  charge  upon  the  estate  of  another  person 
will  come  within  the  statute.  It  is  very  important  that, 
as  far  as  possible,  we  should  avoid  refinements  in  the 
construction  of  this  act.  I  am  of  opinion  that  no  legacy 
duty  is  payable,  and  the  stop  must  be  taken  off. 


Dec.  IS. 


On  a  bill  to 
dissolve  n 
partnership, 
on  the  ground 
of the  lunacy 
of  a  partner, 
the  Court 
will  not  make 
its  decree  re- 
trospective, 
even  to  the 
filing  of  the 
bill,  still  less 
to  the  time 
when  the  De- 
fendant  first 
became  in- 
capable of 
attending  to 
the  business* 


BESCH  V.  FROLICH. 

I^N  ihe  9th  of  December,  1824,  the  Plaintiff  and  De- 
fendant entered  into  partnership  in  the  business  of 
tailors,  for  a  term  of  twenty-one  years,  subject  to  be  de- 
termined, at  the  option  of  either  party,  at  the  expiration 
of  fourteen  years.  The  capital,  consisting  of  1 000/.  was 
contributed  in  equal  moieties,  and  the  deed  of  co-part-  ' 
nership  contained  the  usual  covenant  by  both  parties, 
that  they  would  respectively  at  all  times,  during  the 
continuance  of  the  partnership,  employ  themselves  dili- 
gently in  promoting  the  interests  of  the  concern ;  in 
addition  to  which  there  was  a  special  covenant  by  the 
Plaintiff  (who  had,  for  some  years  previous  to  the  form- 
ation of  the  partnership,  acted  as  foreman  to  the  Defend- 
ant's father  in  the  same  trade)  that  he  would  wholly 
and  exclusively  devote  his  time  and  attention  to  the 

business. 
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business,  and  use  his  best  endeavours  to  promote  the        1842. 
prosperity  of  the  same  for  the  benefit  of  himself  and 
the  I>efendant 

Id  the  month  of  November  ISS?,  a  commission  of 
lunacy  issued  against  the  Defendant,  under  which  he 
was  found  to  have  been  of  unsound  mind,  and  incapable 
of  managing  his  afiairs,  from  the  28th  of  October  1834: 
whereupon  the  Plaintiff,  in  the  month  oi December  18S7, 
filed  bis  bill,  stating  that  the  Defendant  had  since  the 
spring  of  the  year  1834,  in  consequence  of  his  malady, 
absented  himself  from,  and  taken  no  part  in  the  manage- 
ment of  the  business,  and  praying  that  the  partnership 
might  be  declared  to  have  been  dissolved,  as  from  that 
time. 

A  formal  answer  was  put  in  by  the  Committee  of  the 
lunatic,  submitting  his  rights  to  the  protection  of  the 
Court,  and  the  Plaintiff  went  into  evidence  as  to  the 
time  at  which  the  Defendant  had  become  incapable  of 
attending  to  the  business. 

The  cause  was  heard  as  a  short  cause  before  the 
Vice- Chancel  lor  o(  England  on  the  24th  of  May  1839, 
when  his  Honor,  by  his  decree,  amongst  other  things, 
declared  the  partnership  dissolved  from  the  1st  of  May 
1834,  from  which  time  it  was  proved  by  evidence  in  the 
cause  that  the  Defendant  had,  by  reason  of  his  un- 
soundness of  mind,  been  unable  to  attend  to  or  assist  in 
'the  partnership  business. 

In  the  month  of  December^  1841,  when  considerable 
progress  had  been  made  in  taking  the  accounts  under 
that  decree,  an  appeal,  against  the  above-mentioned  part 
of  it,  was  presented,  on  behalf  of  the  Defendant,  under 
the  sanction  of  the  Lord  Chancellor  in  lunacy. 

The 
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18i2.  The  appeal  now  came  on  to  be  heard. 

Bbscr 

9.  Mr.  Swanston  and  Mr.  Tennant^  for  the  Appellant. 


Frouch. 


The  Court  will  not  make  a  retrospective  decree  for  a 
dissolution  of  partnership  on  the  ground  of  lunacy ;  for 
the  lunacy  of  a  partner  is  not,  ipsofacto^  a  dissolution  of 
the  partnership,  as  bankruptcy  is,  but  only  a  ground  for 
applying  to  a  court  of  equity  to  determine  the  contract, 
on  the  ground  that  one  of  the  parties  has  become  unable 
to  fulfil  it.  HtiddlestofCs  Case  (a),  Sayer  v.  Bennett  (i), 
Jones  V.  Noy  (c) ;  and  as  it  is  the  decree  of  the  Court 
which  dissolves  the  partnership,  the  date  of  the  dissolu- 
tion ought  to  be  the  date  of  the  decree.  It  is  true,  that 
in  Kirby  v.  Carr  {d)^  which  will  perhaps  be  relied  on  by 
the  other  side,  a  partnership  was,  under  similar  cir- 
cumstances, declared  to  have  been  dissolved  as  from  the 
filing  of  the  bill:  but  the  point  does  not  appear  to  have 
been  argued,  aiid  the  decree  was  probably  not  opposed. 

Mr.  Sttuzrt  and  Mr.  Bacon^  for  the  Respondent. 

It  is  immaterial  whether  the  lunacy  of  a  partner  is 
or  is  not  ipso  facto  a  dissolution  of  the  partnership,  for  if 
it  incapacitates  one  of  the  partners  for  the  performance 
of  hb  part  of  the  contract,  this  Court,  which  acts  on 
the  assumption  that  what  ought  to  have  been  done  has 
been  actually  done,  will  decree  a  dissolution  from  the 
time  when  the  incapacity  commenced. 

{The  Lord  Chancellor.  How  can  that  be  ?  Sup- 
pose the  PlaintiiF  became  insolvent  The  lunatic  would 
be  bound,  notwithstanding  this  retrospective  decree,  to 
pay  the  partnership  debts  contracted  during  the  time 

that 

(a)  1  Swana.  514.  n.     Cited  (c)  2  MyL  ^  K.  125. 

2  Vet,  sen.  35.,  \d)  5  Y,  Sp  C,  184. 

(6)  1  Cor,  107.;  seep.  110. 
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that  the  business  continued  to  be  carried  on   in  the        1842. 
joint   names.      Besides   it   must  be    remembered  that 
there  are  three  considerations  between  partners.     The 
share  of  each  in  the  capital ;  the  share  of  each  in  the 
good  will;  and   the  labour  which  each  undertakes  to 
deTote  to  the  business.     Your  argument  is,  that  be- 
cause one  of  these  considerations  —  and  that,  perhaps, 
the  least  valuable  of  the  three  —  fails,  you  are  entitled 
from  that  time  to  take  to  yourself  the  whole  benefit  of 
the  ocher  two ;  and  that  too,  while  your  partner  remains 
jointly  liable  for  the  debts  of  the  partnership  during  the 
intermediate  period.     How  can  that  be  right  ?  it  would 
he  contrary  to  all  principles  of  justice.] 

A  different  rule  would  operate  injuriously  to  the 
Jonatic  partners  themselves,  for  it  would  induce  their 
^^pvtners.to  come  for  a  dissolution  on  the  first  symp- 
^'^  of  derangement,  without  waiting  to  see  whether  the 
''^^^•pacity  was  any  thing  more  than  temporary. 

[TXf  Lord  Chancellor.  If  such  a  case  should 
^^^'V  and  there  were  any  doubt  as  to  the  nature  of  the 
"^iy^  the  Court  might  direct  an  enquiry  upon  that 
point,  as  appears  to  have  been  done  in  Sqyer  v.  Bennett.^ 

^d)e  Court  has  a  discretion  in  fixing  the  time  of  the 
aiSBolution,  it  is  a  material  circumstance  in  this  case 
^>t  the  bill  was  filed  immediately  on  the  Defendant's 
^^%  found  lunatic  by  inquisition,  and  also,  that  the 
decree  -was  never  complained  of  until  the  accounts  had 
"^^  gone  into,  and  it  had  been  ascertained  that  a  later 
dissolution  would  be  more  for  the  Defendant's  benefit. 

^^  Lord  Chancellor,  (without  waiting  for  a  reply.) 

Whatever  delay  has  occurred  is  imputable  to  the 
Plaintiff  himself;  it  was  competent  to  him  to  have  filed 

his 


Fbolich. 
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1842.        his  bill  at  any  moment  since  the  time  when  his  partner 
^^^^^"■^     first  became  incapable  of  attending  to  the  business : 
V.  but  he  chose  to  lie  by  for  several  years,  and  having 

during  that  time  had  the  benefit  of  his  partner's  share 
of  the  capital  and  good  will,  he  cannot  now  say  that,  the 
partnership  is  to  be  dissolved  as  from  the  time  when  the 
insanity  commenced :  for,  what  a  hardship  it  would  be 
if  the  Plaintiff*  were  to  take  all  the  profits  which  have 
since  accrued  from  the  Defendant's  share  of  the  part- 
nership property,  while  the  Defendant  remained,  during 
all  that  time,  liable  to  the  losses. 

Upon  the  other  question,  whether  the  dissolution 
ought  to  be  from  the  filing  of  thq  bill  or  from  the 
date  of  the  decree,  I  have  felt  some  doubt,  but  upon 
consideration  I  think  it  ought  to  be  from  the  date  of 
the  decree  —  that  is,  of  the  decree  below.  As  between 
tlie  partners  themselves,  indeed,  there  is  no  reason 
why  it  should  not  be  from  the  filing  of  the  bill ;  but  a^ 
regards  third  parties,  the  dissolution  does  not  take  place 
until  it  is  declared  by  the  Court;  and  therefore  the 
hardship  and  inconvenience  of  a  retrospective  dissolu- 
tion, to  which  I  have  already  adverted,  would  apply  to 

that  interval  as  well  as  to  the  interval  between  the  com- 

• 

mencement  of  the  insanity  and  the  filing  of  the  bill.  I 
think,  therefore,  that  the  partnership  must  be  declared 
to  have  been  dissolved  as  from  the  date  of  the  Vice- 
Chancellor^s  decree,  and  that  the  decree  must  be  varied 
accordingly. 


J 
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1842. 


HODSON  t;.  BALL.  jJJ^  «• 

OHS  HODSONy  the  testator  in  the  cause,  by  his  The  province 
will  devised  and  bequeathed  all  his  real  and  per-  mental  bill  in 

sonal  estate,  after  payment  of  his   debts,   to  his  wife  aid  of  a  de- 

"^  "^  cree  is  merely 

JElixabeth  Hodson,  and  John  Ball  and  Robert  Richardson^  to  carr}'  out 

upon  trust  to  pay  an  annuity  of  30/.  to  his  wife  during  gSfcct  to  Sa^ 
her  life,  and  to  divide  the  remainder  of  the  income  decree,  and 
equally  among  his  children  who  should  survive  him,  and  relief  of  a  dif- 
the  lawful  issue  of  such  as  should  be  dead  at  the  time  ^^^^^^  ^'°iv 
of  his  decease:  and  he  directed  that  his  wife  should  be  ferent  princi- 

the  sole  ffuardian  of  his  children,  and  have  the  sole  P*?;  the  latter 
o  '    ^  being  the  pro- 

nuuiagement  of  his  estate,  and  receive  and  collect  the  vince  of  a  sup- 
rents  and  profits  thereof,  in  order  to  save,  as  much  as  fn^lSeliature 
pooible,  his  other  trustees  the  trouble  of  so  doing ;  but  ofabillof 
he  also  directed  that  the  other  trustees  should  annually  cannot  be  filed 

investigate  the  widow's  accounts,  for  the  satisfaction  of  without  the 
II       ,  leave  ot  tne  . 

Ml  parties  concerned.  Court.    And 

therefore, 
,  ,  where,  in  a 

loe  testator  died  in  the  year  1815,  leaving  a  nu-  suit  for  the 

nwroos  family,   and   his   will   was   shortly   afterwards  the  trusts  of  a 
proved  by  his  widow  and  the  two  other  executors  therein  ^^^  the  ori- 
Mined.    The  widow  died  in  the  year   1832,  and  in  prayed,  and 
the  year  1835  the  original  bill  in  this  cause  was  filed  by  j^^f^^^^j^®  ^""^ 
<>oe  of  the  testator's  sons  against  Ball  and  Richardson^  merely  the 
and  die  personal  representative  of  the  widow,  and  other  g^coun^ 

parties,  in  which,  after  stating  that  all  the  three  exe-  against  the  ex- 
ecutors, and 
cutors  the  Plaintiff 
afterwards 
filed  i  lupplemental  bill,  without  the  leave  of  the  Court,  alleging  that  in  taking 
tbeaccoQots  in  the  Master's  office  he  had  discovered  for  the  first  time  that  the  execu- 
t<n  bad  been  guilty  of  misconduct,  and  praying  relief  ugainst  them  in  respect  of 
tlieir  wilful  neglect  and  default ;  the  supplemented  bill  was  ordered  to  be  taken  off 
the  file  for  irregularity. 

Where  a  bill,  which  was  in  part  a  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view aod  iu  part  a  bill  of  revivor,  had  been  filed  without  leave  of  the  Court ;  the 
mholt  was  ordered  to  be  taken  off  the  file,  although,  as  a  mere  bill  of  revivor,  it 
vcNild  have  been  regularly  filed  without  leave. 

Vol-  I.  N 
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18i2.  cutors  had,  in  the  month  of  February  1816,  proved  the 
will  and  undertaken  the  trusts  thereof,  and  that  the 
widow  had  with  the  knowledge  and  concurrence  of  her 
co-trustees,  entered  into  the  possession  of  the  testator's 
personal  estate,  and  into  the  receipt  of  the  rents  and 
profits  of  his  real  estate,  it  was  alleged  that  she  bad 
during  her  lifetime  wasted  and  misapplied  the  assets ;  but 
the  bill  contained  no  charge  of  default  against  the  other 
executors,  and  it  prayed  merely  the  usual  account  of 
their  receipts  and  payments,  in  respect  of  the  testator's 
estate,  since  the  decease  of  the  widow,  with  the  usual 
account,  against  her  representative,  of  what  was  due 
from  her  to  the  estate  at  the  time  of  her  death.  And 
at  the  hearing,  in  the  year  1839,  a  decree  was  made 
accordingly. 

The  Defendant  Bichardson  having  afterwards  died, 
it  became  necessary  to  revive  the  suit  against  his 
personal  representative;  but  instead  of  tiling  an  or- 
dinary bill  of  revivor  for  that  purpose,  the  Plaintiif,  in 
the  month  of  Jviy  1841,  filed  a  bill  of  revivor  and  sup- 
plement against  the  personal  representatives  of  JR/VA- 
ardson  and  the  surviving  parties  to  the  original  suit, 
charging,  by  way  of  supplement,  that  since  the  ac- 
counts of  the  executors  had  been  brought  into  the 
Master's  office,  the  Plaintiff  had  for  the  first  time  dis- 
covered  that  Ball  and  Richardson  had,  as  well  during 
the  lifetime  of  Elizabeth  Hodson  as  since  her  decease, 
repeatedly  interfered  and  acted  in  the  trusts  of  the 
will  and  in  the  management  of  the  trust  estate,  and 
were  privy  to  and  cognizant  of  all  her  dealings  in  re- 
lation thereto;  and  further  charging,  that  in  taking 
the  accounts  before  the  Master,  it  appeared,  as  the  fact 
was,  that  Ball  and  Richcadson  had  connived  at  the  wi- 
dow's misappropriation  of  the  trust  property,  and  had 
been  guilty  of  great  negligence  in  the  investigation  of 
her  accounts,  having  signed  them  on  three  occasions 

only 
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only  during  her  lifetime ;  but  that,  by  reason  of  the  de-  1842. 
fective  nature  and  frame  of  the  decree  in  the  original 
suit,  it  was  not  competent  for  the  Plaintiff  to  charge 
the  Defendant  Ball  and  the  executors  of  Richardsonj  as 
they  ought  to  be  charged,  with  the  loss  which  the  trust 
estate  had  sustained  through  their  misconduct:  and 
after  the  usual  prayer  of  revivor  against  the  personal 
representative  of  Richardson,  the  bill  prayed^  amongst 
other  things,  that  Ball  and  the  estate  of  Bichardson 
might  be  declared  liable  for,  and  be  charged  with,  such 
sums  as,  but  for  their  wilful  neglect  and  de&ult,  might 
have  been  received  by  them  in  respect  of  the  trust 
estate,  either  during  the  lifetime  of  Elizabeth  Hodson  or 
smce  her  death. 

That  bill  having  been  filed  without  the  leave  of  the 
Court,  the  Defendant  Ball  moved,  before  the  Vice- 
Chancellor  of  England^  that  it  might  be  taken  off  the 
file  for  irregularity,  and  his  Honor  made  an  order  ac- 
cordingly. 

The  Plaintiff  now  moved,  by  way  of  appeal  before 
the  Lord  Chancellor,  to  discharge  that  order. 

Mr.  Wakefield  and  Mr.  Mylne,  appeared  in  support 
of  the  motion. 

Mr.  Richards  and  Mr.  Phillips,  contrd. 

The  several  points  raised  in  the  argument,  and  the 
authorities  cited,  on  both  sides,  are  fully  discussed  in  the 
judgmenL 


7^  Lord  Chancellor.  Dm.  S2. 

This  was  a  motion  to  discharge  an  order  of  the  Vice- 
Chancellor,  by  which  he  directed  a  supplemental  bill  to 

N  2  be 
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1842.  be  taken  off  the  file,  on  the  ground  that  he  considered 
it  to  be  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  and  that  it  had  been  filed  without  the  permission 
of  the  Court. 

The  original  bill  was,  as  far  as  related  to  three  of 
the  Defendants,  a  bill  calling  on  them,  as  executors 
and  trustees,  to  account ;  and  an  account  was  decreed 
against  them  in  the  common  form.  The  supplemental 
bill  stated,  that  after  the  decree  had  been  carried  into 
the  Master's  ofiice,  it  was  discovered,  for  the  first  time, 
that  the  trustees  had  greatly  mbconducted  themselves 
iq  the  management  of  the  affairs  of  the  trust,  and  it 
accordingly  prayed,  that  they  might  account  for  what, 
except  for  their  wilful  neglect  and  default,  might  have 
come  to  their  hands.  So  that  the  decree  prayed  for  by 
the  supplemental  bill  was  essentially  different  from  the 
decree  pronounced  by  the  Vice-Chancellor  upon  the 
original  bill. 

On  this  ground  it  was  insisted  that  the  bill  ought  to 
be  taken  off*  the  file,  it  having  been  filed  without  the 
permission  of  the  Court.  In  answer  to  that  it  was 
said  that  the  bill  was  not  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  but  a  supplemental  bill  in 
aid  of  a  decree ;  and  a  passage  from  MitfordHs  Treatise 
on  Pleading  was  referred  to,  in  which  it  is  stated  that 
a  supplemental  bill  may  be  filed  in  aid  of  a  decree,  in 
order  that  it  may  be  carried  fully  into  execution,  (a) 
Now  there  is  no  doubt  of  the  correctness  of  that  posi- 
tion,  but  the  question  is,  what  is  the  province  of  a 
supplemental  bill  in  aid  of  a  decree?  I  apprehend  that  a 
supplemental  bill  in  aid  of  a  decree  cannot  vary  the  prin- 
ciple of  the  decree.  Its  province  is,  to  carry  out  the 
principle  of  the  decree;  to  give  full  and  complete  ef- 
fect 
(a)  P.  62.  4th  ed. 
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fed  to  the  decree,  as  it  exists.      The  instance  that        1842. 
is  generally  given  of  a  supplemental  bill  in  aid  of  a  de- 
cree is  of  this  description  —  where  there  has  been  a  de- 
cree to  accoont,  but  directions  have  not  been  sufficiently 
given  as  to  the  manner  of  accounting)  and  a  further 
decree  is  therefore   required   for  the  purpose  of  sup- 
pljiog  this  defect,  that  is,  of  carrying  into   full  effect 
Ae  original   decree.      In  the  case   that  was  cited,  of 
Dormer  y/ Foriescue  {a\  Lord  Hardmcke  states,   what 
Kenu  to  be  the  foundation  of  the  passage  in  Mitford, 
^  that  aapplemental  bills  are  often  brought  even  in  aid 
of  a  decree  of  this  Court ;"  and  he  illustrates  that  by 
^ecase  to  which  I  have  referred,  for  he  says  "  as  in  a 
<lecree  to  account  for  want  of  full  directions  before  (&),'' 
And  the  very  case  of  Dormer  v.  Fortescue  seems  to  be  a 
case  of  that  description,  because,  there,  the  original  de- 
^criee  had  established  the  title,  but  there  was  a  doubt, 
blether  the  Court  would  be  justified  in  founding  on 
^hat  decree  and  on  the  existing  record,  an  order  that  the 
Pv^  should  account  for  the  rents  and   profits   from 
^  time  when  the  title  of  the  Plaintiff  had  accrued ; 
Vid,  for  the  purpose  of  supplying  that  supposed  omis^ 
sioo,  the  supplemental  bill  was  filed.     Lord  Hardtmcke 
^^  of  opinion  that  the  proceedings  were  sufficient,  but 
apposing,  he  said,  that  they  were  not,  the  supplemental 
bfll  had  rendered  them  sufficient.    Now  that  was  strictly 
A  supplemental  bill  for  the  purpose  of  carrying  out  and 
accomplishing  the  original  decree,  and  the  object  of  it, 
***  for  the  purpose  of  varying  the  principle  of  the  de- 
oee:  and  therefore,  I  apprehend,  the  distinction  is  that 
^ich  I  have  stated  —  that  a  supplemental  bill  in  aid 
•<^  t  decree  is  not  a  supplemental  bill  that  seeks   to 
^the  principle  of  the  decree,  but  one  which  takes 
Ae  principle  of  the  decree  as  the  basis  and  seeks  merely 

to 

la]  3  AUc.  184.  (6)  Ibid.  p.  133. 
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to  supply  any  omission  which  there  may  be  in  the  de- 
cree, or  in  the  proceedings,  so  as  to  enable  the  Court 
to  give  full  efiect  to  its  decision. 

Now  the  decree  prayed  for  in  this  case  is  quite  conr 
trary  to  the  principle  of  the  original  decree*  The  ori- 
ginal decree  was  merely  for  a  common  account.  The 
supplemental  bill  prajrs  for  an  account  of  quite  a  dif- 
ferent nature  and  character,  founded  on  the  wrongful 
conduct  of  the  parties;  for  it  calls  upon  them  to  ac- 
count, not  for  what  they  have  received  or  what  has 
come  to  their  hands,  or  to  the  hands  of  others  for  their 
use,  but  for  what  they  might  have  received,  had  it  not 
been  for  their  wilful  defeult.  This  therefore  cannot  be 
considered  as  a  supplemental  bill  in  aid  of  a  decree, 
because  it  proceeds  upon  a  principle  quite  different  from 
that  of  the  original  decree.  It  does  not  seek  to  carry 
out  that  decree ;  it  is  not  in  furtherance  of  that  decree, 
but  for  the  accomplishment  of  quite  a  different  object ; 
and  I  think  the  Plaintiff  himself  has  pronounced  his 
own  opinion  of  the  nature  of  the  bill  upon  the  very  face 
of  the  bill  itself,  for  he  has  introduced  an  averment, 
that  the  supplemental  matter  has  been  discovered  since 
the  original  decree  was  pronounced — an  averment  which 
is  necessary  for  the  purpose  of  supporting  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  but  which 
is  not  required  in  a  supplemental  bill  in  aid  of  a  de- 
cree. On  this  point,  therefore,  I  am  of  opinion,  that 
the  objection  to  the  Vice-Chancellor's  order  cannot  be 
sustained. 

The  next  point  taken  was  a  point  of  form,  namely, 
whether  or  not  the  bill  ought  to  be  taken  off  the  file. 
It  was  stated  by  Mr.  Wakefield  that  that,  in  point  of 
practice,  was  not  a  proper  course  of  proceeding.  Now, 
consider  this  on  principle  and  on  authority.     A  bill  has 

been 
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been  put  upon  the  file  contrary  to  the  practice  of  the  1842. 
Court.  It  is  an  improper  proceeding,  it  has  been  im- 
properly put  upon  the  file.  What  is  a  more  just, 
natural,  or  proper  remedy  than  to  take  it  off  the  file  ? 
Then  as  to  authority,  there  is  a  case  (MUligan  v. 
Mitchell  (a)  I  think),  in  which  the  Court  had  made  an 
order,  allowing  an  amendment  of  the  bill  by  adding 
parties.  Instead  of  amending  in  that  way,  by  merely 
adding  parties^  other  amendments  were  added,  and  the 
bill,  with  these  amendments,  was  put  upon  the  file. 
What  did  Lord  Cottenham  do  ?  He  ordered  the  bill 
to  be  taken  off  the  file.  That  was  one  of  the  cases  cited 
at  the  bar  of  an  analogous  description  to  the  present ; 
it  was  not,  indeed,  a  supplemental  bill,  but  it  was  a  pro- 
ceeding improperly  put  upon  the  file  without  the  per- 
mission of  the  Court,  and  the  Court  applied  this  remedy. 
So,  in  another  case  that  was  mentioned,  of  Perry  v. 
Pheltps{b)i  Lord  Eldan  seemed  to  consider  that  the 
proper  course  of  proceeding  was  to  take  the  bill  off 
the  file.  But  then  it  is  said  that,  in  giving  that  opinion, 
he  referred  to  the  case  of  Young  v.  Keiglifyy  and  that 
when  you  look  at  the  Report  of  Young  v.  JCeighly,  the 
passage  to  which  he  referred,  is  not  to  be  found  in  the 
Report,  and  it  is  therefore  suggested  that  he  was  under 
some  misapprehension  in  that  respect.  But  suppose  it 
was  so,  the  passage  in  Perry  v.  Phelips  shews,  at  least, 
Lord  EldorCs  opinion,  that  that  was  the  proper  course 
of  proceeding;  and  he  thought  that  course  had  been 
adopted  in  the  previous  case  of  Young  v.  Keigkly :  per- 
haps he  made  some  mistake  in  the  name  of  the  case. 
However,  that  authority  is  sufiicient  to  shew  what  was 
Lord  Eldoris  opinion  as  to  the  practice.     Then  came 

the 

(a)  1  Mifl,  4*  Cr.  433.;   see  (6)  17  Ke#.  175.;  sec  p.  1S4. 

p.  447. 
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1842.  the  case  before  me,  o(  Partridge  v.  Usbame{a),  which 
was  argued  at  great  length,  and  in  which  a  great  many 
important  points  were  agitated ;  but  it  never  occurred  to 
any  of  the  gentlemen  at  the  bar  who  argued  that  case 
— men  of  great  experience — to  take  any  objection  to 
the  course,  proposed  to  be  adopted,  of  taking  the  bill 
off  the  file.  So  that  I  apprehend,  upon  principle  and 
upon  the  authorities  to  which  I  have  referred,  the  proper 
course  of  proceeding,  in  a  case  like  this,  is  to  order  the 
bill  to  be  taken  off  the  file. 

But  then  Mr.  Wakefield^  who  is  full  of  resources,  had  an- 
other  objection.  He  said  that  this  was  not  merely  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  or  a  supple- 
mental bill  in  aid  of  a  decree,  but  that  it  was  also  a 
bill  of  revivor ;  and  that,  being  properly  on  the  file  as  a 
bill  of  revivor,  it  could  not  be  taken  off;  but  I  think 
the  answer  given  to  that  by  the  Vice-Chancellor  was 
the  proper  answer,  ^^  If  you  have  chosen  to  mix  toge- 
ther two  bills  for  these  two  different  objects,  and  if 
they  cannot  be  detached  and  separated  the  one  from 
the  other,  and  one  is  improperly  on  the  file,  the  whole 
must  follow  the  fate  of  that  which  is  improperly  on 
the  file." 

For  these  reasons,  therefore,  I  am  of  opinion  that  the 
order  of  the  Vice-Chancellor  was  right,  and  that  this 
motion  must  be  refused  with  costs. 

(cr)  5Ruu.\95. 
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1841. 

MITFORD  V.  REYNOLDS.  3roi^.  18,19,20. 

1842. 
Dec,  8.  20. 

inOBERT  MITFORD,  the  testator  in  this  cause,  A  testator,  in 

-^  had  been  for  thirty  years  of  his  life  in  the  civil  dbnosing  of 

•^  -^  •*  the  property 

service  of  the  East  India  Company,  during  the  greater  of  which  he 
part  of  which  time  he  had  resided  at  Dacca,  in  the  pre-  |^j  aThw*^ 
ndeocy  of  Bengal.   In  the  year  1828  he  returned  to  this  death  after 
oonntry,  and   was  domiciled  here  at  the  time  of  his  ^^^^s  and  ex- 
death,  which  took  place  in  the  year  1836.     Being  pos-  pemes,"  made 
1     i.                  1                         1                 1              11.  several  specific 
sessed  of  a  very  large  personal  estate,  he   made   his  and  pecuniary 

wiB,  dated  the  21st  o(  July  1835,  which  commenced  ^nXVted 
in  these  words:  —  **  The  will  last  made  by  me  was  his  executors, 
destroyed  in  consequence  of  circumstances  that  occurred  thin»f*to°pur- 
in  my  &mily  which  have  totally  changed  the  nature  of  chase  and  prc- 
ihe  rdations  as  they  had  previously  subsisted,  and,  by  a  ultimate  de- 
necessary  result,  any  disposition  towards  the  parties  in  P®**'  <>^.h"    . 
,.  ^,..  ,  I,   ownbody.and 

UK  respect  of  their  succession  to  the  property,  real  and  for  the  re- 
personal,  of  which  I  may  be  found  to  be  possessed  at  °J,Tl)f  the^^ 
my  death,  afler  the  payment  of  all  my  just  debts,  neces-  remains  of  his 
«7  expenses,  funeral  charges,  &c.'*     The  testator  then  Sstcr  then'* 

proceeded  lying  interred 
in  a  certain 
dmrchyird,  a  certain  piece  of  unconsccrated  ground  then  belonging  to  another 
person,  on  which  they  were  **  to  build  a  suitable,  handsome,  and  durable  monu- 
Jneo^  die  expense  to  be  met  and  provided  from  the  surplus  property  that  should 
icoiain  after  payment  of  the  above  legacies  and  bequests,  &c."    After  which  he 
pi9e  '^  the  remainder  of  his  property  to  the  government  of  Bengal,  to  be  applied 
to  charitable,  beneficial,  and  public  works,  at  and  in  the  city  of  Dacca  in  Bengal^ 
kit  the  exclusive  benefit  of  tne  native  inhabitants,  in  such  manner  as  they  and 
the  government  might  regard  as  most  conducive  to  that  end." 

Held, first,  that  the  direction  as  to  the  monument  was  not  a  charge  upon  the  residue, 

but  a  bequest  of  such  integral  part  of  the  residue  as  would  be  necessary  for  carrying 

the  direction  into  effect.    Secondly,  that  even  supposing  that  direction  to  be  void, 

it  ^  not  invalidate  the  subsequent  bequest  to  the  government  of  Bengal^  if  other- 

viie  valid,  inasmuch  as  the  sum  necessary  for  carrying  the  direction  as  to  the  monu- 

meat  into  effect  was  capable  of  being  ascertained.    Thirdly,  that  the  bequest  to 

tbe  fovemment  of  Bengal  was  a  good  charitable  beaucst. 

Wfaether  tbe  direction  as  to  the  monument  is  void,  qiuere  ? 
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1841.  proceeded  to  make  several  specific  and  pecuniary  be- 

TT*^^^"^^  quests,  after  which  he  proceeded  as  follows :  — 

NiTPORD  ^  ^ 


V. 


Reynolds.  (c  gthly,  In  the  event  of  my  demise  at  any  ejirly  period, 
I  direct  and  enjoin  the  executors  and  administrators  here- 
unto, to  purchase  and  prepare  for  the  ultimate  deposit  of 
my  body,  and  also  for  the  removal  and  deposit  of  the 
remains  of  my  parents  and  sister,  now  lying  interred  in 
a  vault  in  die  churchyard  of  Chipping  Ofigar,  in  Essex^ 
the  mount  that  is  contiguous,  surrounded  by  a  moat, 
which  I  understand  to  be  the  property  at  present  of  Mr. 
Evansy  on  the  summit  of  which  they  will  be  pleased  to 
cause  the  construction  of  a  suitable  and  handsome  as 
well  as  durable  monument,  fronting  the  summit  and 
sides  of  the  mount  with  cedar  and  cypress  trees,  in  a 
manner  that  may  render  it  ornamental  to  the  town,  the 
expenses  whereof  for  the  purchase,  the  construction  of 
the  monument,  &c,  are  to  be  met  and  provided  from 
the  surplus  property  that  will  and  may  be  found  after 
the  payment  of,  and  discharge  shall  have  been  made  of 
the  above  legacies  and  bequests,  &c.  And  though  aware 
that  the  Monument  Motmt  may  not  be  consecrated,  I 
yet  direct  and  expressly  will  and  command,  that  this 
injunction  for  the  place  of  final  interment  be  absolutely 
attended  to,  and  carried  into  instant  efiect  and  com- 
pletion.^' 

•*  9thly,  I  will,  devise,  give,  and  bequeath  the  re- 
mainder of  my  property,  of  whatsoever  kind  and  descrip-* 
tion,  and  that  may  arise  from  the  sale  of  my  efiects, 
after  deducting  the  annual  amount  that  will  be  requisite 
to  defray  the  keep  of  my  horses,  (which  I  will  and  direct 
be  preserved  as  pensioners,  and  never,  under  any  plea 
or  pretence,  to  be  used,  rode,  or  driven,  or  applied  to 
labour,)  to  the  government  of  Bengal^  for  the  express 
purpose  of  that  government  applying  the   amount  to 

charitable, 
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charitable)  beneficial,  and  public  works  at  and  in  the        1841. 
rity  of  Dacca  in  Bengal^  the  intent  of  such  bequest  and      tJ^^^^ 
direction  being,  that  the  amount  shall  be  applied  ex-     _     v. 
donvdy  to  the  benefit  of  the  native  inhabitants,  in  the 
Huumer  they  and  the  goyemment  may  regard  to  be 
HMMtccxidiicive  to  that  end."     In  a  subsequent  part  of 
Ui  will  the  testator  appointed  Henty  Revell  Beynoldt^ 
joi,  lod  Jtneph  WiUiam  Thrupp^  his  executors. 

Shortly  after  the  testator^s  death  the  bill  was  filed  by 
In  widow  (partly,  as  a  creditor  against  his  estate  under 
thelnists  of  her  marriage  settlement  and  of  a  separation 
tked  which  he  had  executed  short!  v  before  his  death, 
tti  partly,  as  claiming  an  interest  in  the  residue,  which, 
>he  coDtended,  was  inefiectually  disposed  of  by  the 
•boie  recited  clauses  of  the  will)  against  the  executors 
cf  the  will,  the  trustees  of  the  settlement  and  separation 
M,  John  Mitford  and  Anne^  the  wife  of  Henry 
Stfidl  Reynolds  the  elder  (who  were  alleged  to  be  the 
MitDps  only  next  of  kin  at  the  time  of  his  death),  the 
StdJndia  Company,  and  the  Attomey-^General.  The 
ImU  prqred,  amongst  other  things,  a  declaration  that  the 
•Mqoeit  contained  in  the  ninth  clause  of  the  will  was 
^^and  also  a  declaration  that  the  directions  contained 
m  the  eighth  clause  respecting  the  monument,  were 
ilkgal  and  of  no  efiect 

Bjr  the  decree  made  on  the  hearing  of  the  cause  be- 

^  the  Vice-Chancellor  of  England,  on  the  8th   of 

<^1898,  it  was,  amongst  other  things,  declared  ^Hhat 

the  bequest  of  the  residue,  in  the  testator's  will  con- 

tuoedf  was  a  good  and  valid  bequest  for  the  charitable 

purposes  therein  mentioned,"  and   it  was  referred  to 

the  Master  to  make  the  usual  inquiries  as  to  the  next 

of  kin  of  the  testator  living  at  the  time  of  his  death,  and 

if  the  Master  should  find  that  such  next  of  kin,  or  the 

representatives 
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1841.       representatives  of  such  of  tbem,  if  any,  as  were  deadf 

^^T^^'^^'^^    were  parties  to  the  suit,  he  was  then  to  proceed  to  take 

V.  the  usual  accounts  of  the  testator's  estate. 

Reynolds. 

The  Plaintiff  appealed  against  so  much  of  that  decree 
as  declared  the  validity  of  the  bequest  to  the  govern- 
ment of  Bengal,  and  the  appeal  came  on  to  be  heard 
before  Lord  Cottenham  C.  on  the  21st  of  Jubf  1889; 
but  his  Lordship  refused  to  decide  the  question  raised 
by  the  appeal,  until  the  inquiries  and  accounts  directed 
by  the  decree  should  have  been  taken,  and  the  exist- 
ence of  a  residue  ascertained.  In  the  meantime,  how- 
ever, he  directed  a  further  reference  to  the  Master  to 
inquire  who  was  meant  by  the  testator  by  the  descrip- 
tion in  his  will  of  ^^  the  government  of  Bengal  f** 

The  Master,  by  a  separate  report,  dated  the  10th  of 
December  1839,  found  that  by  the  government  of  Bem^ 
gal,  the  testator  intended  to  designate  the  executive 
government  of  Fort  William  in  Bengal,  as  it  existed 
under  the  provisions  of  the  S  &  4  fFl  4.  c»  S5^  at  the 
date  of  his  will,  and  that  such  government  was  then  and 
had  ever  since  been  vested  in  the  Grovernor-Oeneral  of. 
India  alone.  In  consequence  of  that  report,  the  Earl  of 
Auckland,  the  then  Governor-General  of  India,  was 
made  a  party  to  the  suit  by  amendment ;  and  the  Master 
having  afterwards  made  his  general  report,  from  which 
it  appeared  that  testator's  next  of  kin  were  before  the 
Court,  and  that  there  was  a  considerable  residue. 

The  appeal  now  came  on  again,  to  be  heard. 

Mx.Bethell,  Mr.  Bussell,  and  Mr.  Heathfield^  ap- 
peared for  the  Plaintiff. 

Mr.  Wakefield,    Mr.  Turner,    Mn  Ellison,   and    Mr. 

Jemmeit,  for  the  next  of  kin. 

Mr. 
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Mr.  Richards^  Mr.  Uayd^  and  Mr.  Wigram^  for  the 
East  India  Company  and  the  Earl  of  Auckland. 

Mr.  Twiss  and  Mr.  Wray,  for  the  Attorney-General. 

Mr.  Koe  and  Mr.  Roupell^  for  the  executors. 

All  the  points  raised  in  the  argument  are  noticed  and 
fully  discussed  by  the  Lord  Chancellor  in  his  judg- 
ment 


1841. 


MiTFORD 

Reynolds. 


The  cases  cited  were  the  following :  — 

Hawse  v.  Chapman  (a),  TonmUey  v.  Bedw€ll(b)j  Chap^ 
man  v.  Brown  (c),  Moggridge  v.  Thackwell  (rf),  Morice 
V.  Bishop  of  Durham  (e\  Attorney-General  v.  Davies  {g)j 
Vezey  v.  Jamson  (A),  Attomey-Getieral  v.  Comber  (i), 
Attorney-General  v.  Heelis  (k\  British  Museum  v. 
White  {l\  Powell  v.  Attorney-General  {m)^  James  v. 
AUen  (n),  Attorney-General  v.  Hinxman  (o)^  Ommaney  v. 
Butcher  (/>),  Baker  v.  Sutton  (y),  Fowler  v.  Garlike  (r), 
Knight  V.  Knight  (5),  MeUick  v.  Asylum  (t)^  Provost  of 
Edinburgh  v.  Aubery  («),  Williams  v.  Je^n^s  (t;),  Attorney^ 
General  v.  Lupine  (w),  Emmery  v.  HiT/  (;r),  Attomey-Ge-- 
neral  v.  Stephens  {y)^  De  Themmines  v.  2)^  Bonneval  («), 

Doe 


(a)  4  F«.  542. 

(^)  6  Ke«.  194. 

(c)  /^u2.  404. 

(</)  7  fVi.  36. ;  see  50.  note. 

(tf)  9  rir#.599.,  10  Te*.  522. 

(g)  /^U  535. 

(A)  1  5.  4-  5.  69. 

(i)  %S.i  S.  95. 

(*)  /W.  67. 

(/)  Ibid.  594. 

(m)  3  ilfer.  48. 

(n)  /«rf.  17. 


(0)  ^J.SfW,  270. 
(p)  T.  4-  R.  260. 
(9)  1  jr<?«i,  224. 
(r)  1  i2.  4-  A/.  232. 
(f)  SBeav.  148. 
(0  «/^.  180. 
(tt)  i4w6.  236. 
(p)  Ibid.  651. 
(u/)  2  Swanst.  181. 
(jr)  1  i^ttff.  112. 
(y)  5  Afy/.  4-  if.  347. 
(z)  5  Rtut.  288. 
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BilTFOBD 

Rbynolds. 

1842. 
Dec,  8. 


Doe  V.  Pitcher  (a),  Attorney-General  v.  Earl  of  Ldnu- 
dale  (&),  Williams  v.  Kerdiceto  {c\  Mayor  of  Lf/o^iu  ▼• 
East  India  Compaiy  (d),  Ellis  v.  Selby.  (e) 

The  Lord  Chancellou. 

This  is  a  question  arising  out  of  the  will  of  Robert 
Mitford,  The  testator,  after  providing  for  the  payment  of 
his  debts  and  legacies,  proceeds  as  follows: — ^  Ninthly, 
I  will,  devise,  give,  and  bequeath  the  remainder  of  my 
property  to  the  government  of  Bengal,  for  the  express 
purpose  of  that  government  applying  the  amount  to 
charitable,  beneficial,  and  public  works  at  and  in  the 
city  of  Dacca  in  Bengal,  the  intent  of  such  bequest  and 
donation  being  that  the  amount  shall  be  applied  exclu- 
sively to  the  benefit  of  the  native  inhabitants  in  the 
manner  they  and  the  government  may  regard  to  be 
most  conducive  to  that  end." 


Tlie  first  and  main  question  is,  whether  this  is  a  valid 
charitable  bequest.  The  money  is  to  be  applied  to 
charitable,  beneficial,  and  public  works  at  and  in  the 
city  of  Dacca  in  Bengal,  If  these  words,  as  it  b  con- 
tended upon  the  authority  of  Williams  v.  Kershaw  {c)f  are 
to  be  taken  distributively  and  not  conjunctively,  and 
any  one  of  the  purposes  or  of  the  alternatives  would  not 
constitute  a  valid  charitable  bequest,  the  whole  disposition 
will,  of  course,  fail.  Upon  that  point  no  doubt  con  be 
entertained.  But  this  is  not  the  whole  of  the  bequest, 
because  the  testator  goes  on  to  say  that  it  is  his  intent  ' 
that  the  money  shall  be  applied  exclusively  to  the 
benefit  of  the  native  inhabitants  of  Dacca*     Taking, 

therefore^ 


(a)  6  Taura.  359. 
(6)  I  Sim.  105. 

(c)  5  L.  Joum,  N.  S.  84, ;  and 
sec  1  Keen,  232.  n. 


(d)  1  Moort^t  P.  C.  Cm.  175. 
\e)  1  JMy.  it  Or.  S86. 


% 


CASES  IN  CHANCERY. 


191 


tberebre^  the  whole  together,  the  meaning,  as  I  under* 
ttasd  it|  is  this,  that  the  money  shall  be  applied  to 
worb— by  which  I  understand  something  to  be  con- 
stmcted  or  established— for  the  benefit  of  the  native 
inbabitaDts  of  Dacca  —  not  for  any  particular  class  of 
tbe  natiTe  inhabitants,  but  for  all  the  native  inhabitants 
in  genenl,  both  rich  and  poor  —  and  I  think  within  all 
tbe  antborities,  this  constitutes  a  valid  charitable  be- 


1842. 
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In  tbe  case  of  Jones  v.  Williams  (a),  which  was  before 
hatACamderij  there  was  a  bequest  of  1000/.  to  supply 
water  to  the  town  of  Chepstaa>  for  die  use  of  the  inhabit- 
ftDtt.    That  was  considered  a  charitable  bequest  within 
die  statute  of  Elizabeth  ;  and  Lord  Camden^  upon  that 
occasioo,  stated  that  a  gift  for  general  or  public  use,  for 
the  poor  as  well  as  the  rich,  had  always  been  considered 
within  the  statute  of  Elizabeth^  as  a  good  charitable  bc- 
€|uest.    Again,  in  a  case  which  was  cited  at  the  bar,  of 
Hawse  V.  Chapman  (&),  Lord  Loughborough  decided  that 
0  gift  ibr  the  improvement  of  the  city  of  Bath  was, 
fiom  its  general  nature,   a  good   charitable   bequest* 
.And  in  another  case  which  was  also  referred  to,  the  case 
of  the  Botanical  Garden  at  Stockwell  (c),  Lord  Eldon 
thoogbt  tha>  the  testator's  having  added  in  his  will,  that 
lie  ooDsidered  it  would  be  a  public  benefit,  gave  to 
tbe  bequest  the  character  of  charity,  and  consequently 
that  the  gift  was  void    under   the   Statute  of  Mort- 
main.   So,  also,  in  the  case  of  the  Attomey^General  v. 
Heelis(d)j  which  was  a  gift  of  funds  for  the  improvement 
of  the  town  of  Bolton^  that  also,  from  its  general  nature, 
was  considered  as  a  valid  charitable  bequest,  and  the 
Vice-Qiancellor,  Sir  Johi  Leach^  upon  that  occasion 

stated 


(a)  Amb.€5l. 

(b)  4  Vet.  54«. 


(c)  Towfdey  v.Bcdwell,  6  Ves,  194. 
((/)  Q  S.^  S.  67. 
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stated  that  he  had  always  considered  the  rule  to  be  that 
any  lawful  bequest  for  a  general  or  public  purpose  was 
a  good  charitable  bequest  within  the  statute  of  Eliza- 
bethf  and  he  instanced  the  case  of  money  given  for  the 
purpose  of  building  a  sessions  house  for  the  county,  and 
other  similar  cases  which  had  been  considered  from 
their  general  nature  as  good  charitable  bequests. 

Now  in  this  case,  according  to  the  construction  which 
I  put  upon  the  words  of  this  bequest  taken  altogether, 
it  is  a  bequest  of  money  to  be  applied  in  the  construc- 
tion or  establishment  of  some  works  for  the  general 
benefit  of  the  native  inhabitants  of  Dacca^  for  the  poor 
as  well  as  for  the  rich  ;  and  I  think  that  comes  within 
the  principle  of  the  cases  I  have  stated,  and  constitutes, 
under  the  statute  of  Elizabeth^  a  good  charitable  bequest 

It  is  unnecessary  for  me  to  advert  to  the  question  as 
to  the  Statute  of  Mortmain,  because  I  agree  in  what 
was  stated  in  the  case  of  The  Mayor  of  Lyons  y.  T^e 
East  India  Company  (a),  that  the  Statute  of  Mortmain 
does  not  apply  to  India.     And  this  brings  me,  there- 
fore,  to  the  consideration   of  several  other  objections 
which  have  been  made  to  this  bequest.     One  is,  that 
it  is   difficult   to   ascertain,  and   uncertain,  what   the 
testator    meant   by   the  term   ^^  native  inhabitants  of 
Dacca.^^     Now  I  apprehend  that  any  person  who  has 
been   in   the   habit  of  communicating  with  the   East 
Indies  would  have  no  difficulty  upon  that  subject.     If 
there  were  any  real  difficulty,  it  might  be  removed  by  a 
reference  for  the  .purpose  of  inquiring  as  to  the  meaning 
of  this  term.     But  I  apprehend  that  in  the  mouth  of  a 
person  who  has  been  in  the  habit  of  residing  in  the  East 
Indies  the  term  **  native  inhabitants  of  Dacca  "   is  used 


m 


(a)  1  Moore' $  P.C.  Cat,  175. 
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in  contradistinction  to  the  European  inhabitants^  or  the 
descendants  of  European  inhabitants ;  and  that,  I  con- 
ceive, was  the  sense  in  which  the  term  was  used  by 
the  testator  in  this  instance. 


IMS. 


MiTPOftD 
RSTKOUM* 


Again  it  is  said,  how  can  any  works  be  exclusively 
for  the  use  of  the  naUve  inhabitants  ?  And  the  instance 
was  given,  I  think  by  Mr.  Wakefield^  of  a  monument, 
which  all  persons  would  see  and  all  persons  would  en- 
joy as  far  as  it  was  capable  of  being  enjoyed.  But  many 
instances  might  be  put  of  works  that  might  be  applied 
exclusively  to  the  benefit  of  die  native  inhabitants  — 
hospitals  for  the  benefit  of  the  native  inhabitants  only 
—  baths  for  the  benefit  of  the  native  inhabitants  only  — - 
gardens,  and  various  other  establishments  might  be  sug- 
gested which  would  satisfy  the  words  ^^  for  the  exclusive 
benefit  of  the  native  inhabitants.'' 


Another  objection  which  was  made  was  this,  that  this 
fund  might  be  applied  to  idolatrous  purposes,  to  the 
building  of  a  temple  for  the  worshipping  of  idols,  and 
other  objectionable  purposes.  The  answer  to  this,  I 
think,  is  obvious.  The  gift  is  *<  for  the  benefit  of 
the  native  inhabitants/'  This  Court  would  not  consider 
such  an  application  of  the  funds  as  being  for  the  benefit 
of  the  native  inhabitants,  nor  would  any  other  Court, 
administered  upon  the  principles  of  this  Court,  consider 
that  an  application  of  the  fund  for  the  purpose  of  en- 
couraging idolatry  could  be  for  the  benefit  of  the 
native  inhabitants  of  Dacca  ;  and  I  understand  from  the 
acts  of  parliament  (a),  by  which  the  Supreme  Court  of 
Calcutta  was  founded,  and  from  the  proceedings  in  the 
case  of  the  Mayor  of  Lyons  v.  The  East  India  Companyy 
that  the  Supreme  Court  of  Calcutta  exercises  an  equit- 
able 


Vol.  I. 


(a)  13  G.3.  c.63^  SI  0,Z.  c.70. 

o 
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Blmilar  to  and  oorresponding  with  the 
equitable  jurisdiction  of  this  Court,  including  the  juris- 
diction exercised  by  this  Court  in  matters  of  charity. 
Any  application,  therefore^  of  the  funds  for  idolatrous 
purposes  would  not  be  considered  by  that  Court  as  a 
proper  applicadon  within  the  meaning  of  the  testator, 
and  would  be  oontrolledf  regulated,  and  restrained*  It 
appears  to  me^  thereforei  that  the  money  in  this  case 
beini^  by  the  will  of  the  testator,  directed  to  be  given 
for  thb  purpose  to  the  government  of  Bengal^  which 
government  of  Bengal  is  found  by  the  report  of  the 
Master  to  be  the  Governor-General  of  India,  the  money 
ought  to  be  paid  over  to  the  Governor-General  of  India^ 
as  in  the  case  of  foreign  charities,  for  the  purpose  of 
bemg  i^lied  to  the  purposes  mentioned  in  the  wUL 


But  then  it  is  said,  this  Court  will  not  part  with  the 
fund,  because  it  may  lead  to  abuse,  that  the  Governor- 
General  may  misapply  this  fund,  may  not  discharge 
this  trust  in  a  manner  of  which  this  Court  might 
ai^rove^  and  that  he  is  amenable  to  no  tribunal,  and 
sut^eei  to  no  controL  This  also,  I  apprehend,  is 
nioorrect.  When  you  come  to  look  at  the  statute, 
by  which  that  Court  is  founded  and  regulated,  it  ap- 
pears that  the  Govemor*Greneral  is  subject  to  the  juris- 
diction and  control  of  the  Supreme  Court  of  CalcuUa^ 
except  when  he  is  acting  entirely  in  his  public  capacity 
as  Governor-General  in  council.  Now,  in  this  case^ 
he  is  receiving  the  funds  of  a  private  individual,  to  be 
applied  according  to  the  will  of  that  individual.  He 
does  not  receive  them  for  the  purpose  of  discharging 
any  duly,  or  any  trust  which  b  cast  upon  him  by  the 
public ;  he  is  not  responsible  to  the  government,  or  to 
her  Mqesty,  or  to  the  East  India  company,  for  the 
manner  in  which  he  discharges  this  trust;  he  is  not 

acting  as  Governor-General  in  council ;  and,  therefore, 

lappre- 
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I  apprehend,  he  is  amenable  to  the  tribunal  of  the  Su-        184€. 
preme  Court  of  Calcutta^  precisely  in  the  same  way  as  if     Tp^^**^*^ 
he  was  acting  in  any  ordinary  case  as  an  individual.  «. 

Another  di£BcuIty,  however,  was  suggested,  which 
was  of  this  nature.  This  charity  is  to  be  administered 
for  the  benefit  of  the  native  inhabitants  of  Daccoy  ac- 
cording to  the  opinion  of  the  Govemor^General  and  the 
native  inhabitants,  of  what  shall  be  for  their  benefit : 
and  it  is  said.  What  are  you  to  do  if  they  differ  as  to 
the  mode  of  distribution  and  application  ?  In  that  case 
I  think  the  answer  is  obvious.  You  could  not  apply 
the  fimd  to  Miy  charitable  object  until  they  agreed^  or 
until  the  Court,  if  the  Court  thought  itself  justified  in 
doing  so,  should  interfere  for  that  purpose.  But  the 
same  difiiculty  would  exist  in  a  great  variety  of  cases. 
If  property  is  given  for  a  charitable  object  to  A.  and 
J7.,  to  be  applied  to  such  charitable  institutions  in  this 
metropolis  as  they  shall  agree  upon,  they  may  differ ; 
but  such  a  bequest  was  never  considered  on  that  ac- 
count as  not  constituting  a  valid  bequest  It  appears 
to  me,  therefore,  that  these  objections  are  objections 
that  do  not  weigh  in  this  case,  and  ought  not  to  govern 
the  decision  of  the  Court 

But  then  there  is  another  objection — an  objection 
which  was  not  presented  to  the  consideration  of  the 
Vice*Chancellor  when  the  case  was  argued  before  him ; 
and  that  objection  arises  out  of  the  eighth  clause,  which 
precedes  that  on  which  I  have  been  commenting.  The 
clause  is  in  these  terms.  [His  Lordship  read  the  eighth 
clause,  and  proceeded  — ]  Now  it  is  argued  that  this  is 
a  void  bequest ;  and  that  this  being  a  void  bequest,  and 
the  amount  which  it  will  be  necessary  to  expend  for  the 
purpose  of  carrying  this  design  into  effect,  if  it  could  be 
legaUy  carried  into  effect,   being  uncertain,  and  this 

O  2  being 
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1842*       being  to  be  paid  out  of  the  residue,  and  the 

j;?"^^*"*^     of  the  residue  being:  to  be  applied  to  the  diaritaUe 
S&iTFORD  B  rr 

V.  objects  to  which  I  have  already  adverted,  that  if  the 

sum  to  be  applied  to  this  object  is  uncertain,  the  balance 
also  must  be  made  uncertain,  and  therefore  that  the 
ultimate  residue  applicable  to  the  charitable  purpose 
being  uncertain,  the  gift  would  be  void  within  the  deci- 
sion in  Chapman  v.  Brown  (a),  and  I  think  in  the  AUomey^ 
General  v.  Davies  (i),  and  in  the  more  recent  decision  of 
The  Aitorney-General  v.  Hinxman  (c).  Now,  assuming 
that  this  is  a  void  bequest  (I  am  aware  that  that  is  a 
matter  which  is  controverted),  it  is  payable  out  of  the 
residue,  because  it  is  payable  out  of  the  surplus  after 
the  payment  of  debts  and  legacies ;  and  I  do  not  know 
what  constitutes  the  residue,  but  the  surplus  after  the 
payment  of  the  debts  and  legacies.  And  it  is  remark- 
able that  when  you  come  to  the  other  disposition  it 
speaks  of  the  remainder,  that  is,  the  remainder  after  all 
those  previous  objects  have  been  satisfied,  and^  among 
others,  this  object  as  to  the  mausoleum  or  monament, 
which  is  to  be  paid,  as  I  consider,  out  of  the  residue. 
Then  the  only  question  is  this,  is  this  so  uncertain  in 
its  nature  (assuming  that  it  is  a  void  bequest),  so  uncer- 
tain as  to  the  amount  that  would  be  required  for  it,  as 
to  vitiate  the  bequest  to  the  charity  to  which  I  have 
adverted  ? 

Now,  in  the  case  of  Chapman  v.  Brawn^  the  Master 
of  the  Rolls,  Sir  William  Grants  was  very  desirous,  if 
possible,  of  preventing  this  consequence.  That  was  a 
bequest  for  a  chapel.  He  says,  the  chapel  is  not  de- 
fined, the  nature  and  size  of  it  is  not  ascertained,  and 
there  is  no  locality  appointed.    If  I  knew  where  it  was 

to 

(a)  6  Fes.  404.  (c)  %J.^W.  270. 

{b)  9  Vet,  S55. 
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to  be  bniltf  I  might  form  some  opinion  as  to  what        1842. 
would  be  required  for  the  population  of  that  district,      ^^^'^ 
and  I  might,  under  such  circumstances,  refer  it  to  the    _     i;. 
Mater  for  the  purpose  of  ascertaining  what  sum  would 
be  sofficient  for  the  purpose  of  satisfying  this  bequest. 
Now  those  difficulties  which  existed  in  the  case  of 
GbjMon  y.  Broom  have  no  existence,  as  it  appears  to 
m^  in  the  present  instance.    The  place  is  defined,  the 
vojripot  is  pointed  out,  and  the  extent  required  for 
tfaepnrchase.    The  monument  is  to  contain  the  body 
of  die  testator,  and  the  bodies  of  his  two  parents,  and 
of  his  sister.     The  proper  size  of  it,  therefore,  is  easily 
iicertained.     It  is  to  be  a  suitable  and  handsome  mo- 
nument, and  durable,  that  is,  built  of  durable  materials, 
and  in  a  durable  way.     It  does  not  appear  to  me,  there- 
fore^ that  there  is  in  this  case  that  difficulty  which 
existed  in  the  case  of  Chapman  y.  Browrtj  and  which 
tbe  Master  of  the  Rolls  there  thought  to  be  insur- 
mountable, and  which  prevented  him  from  referring  it 
tt  8  matter  of  inquiry  to  the  Master.    And  it  does  not 
appear  to  me  that  there  is  in  this  case  any  difficult, 
but  that  it  may  be  referred  to  the  Master  for  the  pur- 
pose of  ascertmning  what  would  be  a  proper  sum  to 
carry  that  intention  of  the  testator  into  effect.     That 
suiDi  being  once  ascertained,  would  be  deducted  from 
the  residue,  which  would  render  the  amount  applicable 
to  the  charitable  object  certain,  and  that  would  get  rid  of 
the  objection  which  has  been  raised  upon  this  ground. 

It  appears  to  me,  taking  all  these  matters  into  con- 
sideration, that  this  is  a  good  charitable  bequest,  free 
from  any  valid  or  legal  objection  which  can  be  urged 
against  it,  and  that  this  Court  ought  ultimately  to  direct 
this  money  to  be  paid  over  to  the  Governor-General. 
But  all  this  is  premature.  The  Vice-Chancellor  has 
merely  declared  it  to  be  a  valid  charitable  bequest,  and 

O  3  so 


198  CASES  IN  CHANCERY. 

1842.        so  &r  I  am  of  opinion  that  the  decree  is  right.    I  think, 
^**pv*^^     however,  it  will  be  necessary  to  vary  it  in  one  respect ; 
«.  namely,  for  the  purpose  of  identifying  what  the  charit- 

Reynolds.  ^IjIc  bequest  is,  to  which  the  decree  refers :  because,  if 
the  direction  as  to  the  mausoleum,  which  is  untouched 
by  the  decree,  is  to  be  considered  as  a  charitable  be- 
quest -^  not  a  superstitious  use,  but  a  charitable  bequest 
•—then  there  are  two  charitable  bequests  contained  in 
the  will;  and  therefore  that  part  of  the  decree  of  the 
Vice-Chancellor,  in  which  he  has  declared  ^^  that  the 
charitable  bequest  of  the  residue  in  the  testator's  will 
contained  is  a  valid  charitable  bequest,"  should  be 
varied  so  as  to  identify  the  charitable  bequest  to  which 
he  refers,  namely,  that  which  relates  to  the  inhabitants 
of  Dacca.  That  is  the  only  alteration  which  it  appears 
to  me,  at  this  moment,  necessary  to  make  in  the  decree. 


Dec.  20.  The  cause  now  coming  on,  by  the  Lord  Chancellor's 

permission,  to  be  heard  before  his  Lordship  for  further 
directions, 

Mr.  BetheU^  for  the  Plaintiff,  proposed  that  it  should 
be  referred  to  the  Master  to  make  the  inquiry,  suggested 
in  the  for^;oing judgment,  respecting  the  monument: 
whereupon 

Mr.  Wigram^  on  behalf  of  the  Dacca  charity,  sub- 
mitted that  the  Court  should  first  decide  whether  the 
bequest  for  the  monument  was  merely  a  charge  upon 
the  residue,  or  an  appropriation  of  an  integral  part  of 
the  residue,  and  if  it  was  merely  a  charge,  then  whether 
the  bequest  was  valid ;  because,  if  it  were  held  to  be 
merely  a  charge  on  the  residue,  and  invalid^  the  whole 
residue  would  belong  to  the  Dacca  charity,  and  the  pro* 
posed  inquiry  would  be  useless ;  but 
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TTie  Lord  Chancellor  said,  1843. 

I  consider  that  I  have  already  decided  the  first  ques-  Mitfoud 
tion.  The  expense  of  constructing  the  monument  was  t>  ^' 
to  be  defrayed  out  of  the  property  which  should  remain 
after  payment  of  the  testator's  debts  and  legacies :  what 
is  that  but  the  residue  ?  Then,  when  he  comes  to  the 
Dacca  charity,  he  says,  "  I  give  the  remainder  of  my 
property" — from  which  I  understand,  what  remains  of 
the  residue  after  building  the  monument  —  ^^  to  the  go- 
vernment of  Bengalf*'  &c.  I  think,  therefore,  the  pro- 
per course  will  be  to  reserve  the  question  as  to  the 
validity  of  the  bequest  for  the  monument,  and  to  refer 
it  to  the  Master  to  inquire  what  sum  would  be  rea- 
sonably required  for  the  purpose  of  carrying  into  effect 
the  directions  of  the  testator,  by  which  he  provides,  &c., 
adopting  the  very  words  of  the  eighth  clause.  That 
form  of  reference  will  leave  the  question,  as  to  the 
validity  of  the  bequest,  open. 

Mr.  Bethell  then  asked  for  the  costs  of  all  parties 
out  of  the  estate,  including  the  costs  of  the  appeal,  as 
between  solicitor  and  client,  and  cited  Moggridge  v. 
ThackweU.  {a) 

Mr.  Twiss^  for  the  Attorney-General,  and  Mr.  Wigranij 
for  the  East  India  Company,  opposed^it,  except  as  to 
the  costs  of  the  executors,  but 

The  Lord  Chancellor  said,  he  thought  the  case  was 
a  very  proper  one  for  an  appeal,  and  that  considering 
the  nature  of  the  will,  it  was  very  reasonable  that  all 
parties  should  have  their  costs  as  between  solicitor  and 
client,  including  the  costs  of  the  appeal. 

(a)  7  Vet.  36, ;  see  p.  88. 
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Dec.  21.  THORPE  V.  MATTINGLEY. 

Where  one  of  f'iiHIS  was  a  tithe  suit,  on  the  hearing  of  which)  in 
fendants  died  ^^  Court  of  Exchequer,   on  the  15th  February 

pending  their  1887  a  decree  was  made  for  an  account  against  all  tlie 
joint  appeal  to    _.-,  »,*  .« 

the  House  of    Defendants  except  Edmund  Plomten^  as  against  whom 

the'^House  of     ^^®  ^^'  ^^^  dismissed,  but  without  costs. 
Lords  having 

admitted  hi«         ^u  the  Defendants  appealed  from  that  decree  to  die 

represent* 

atives,  on         House  of  Lords ;  and  Edmund  Pltmden  having  died 

their  petition,   before  the  appeal  came  on  to  be  heard,  his  executors 

as  parties  to  ^^  ' 

the  appeal,       and  another  person  who,  on  his  death,  had  become 

made'an  order  ^^"^^^  5"  ^^  ^f  ^®  lands,  in  respect  of  which  he  had 
varying  the       been  made  a  Defendant,  were,  by  two  orders  of  the 

decree  helow 

and  dismissing  House  of  Liords,  dated  respectively  the  29th  June  18889  « 
the  bill  as        ^^j  the  1st  August  18S9,  admitted  as  parties  to  the 

a<;ainst  that 

Defendant  appeal. 

with  costs. 

Held,  that  gy  ^j^^  order  of  the  House  of  Lords  on  the  appeal 

that  order  -^  ^^ 

might  be  made  dated  the  6th  February  1841,  the  decree  below  was  re-  . 

AC 

^heCovLxt  vci'sed,  and  the  bill  dismissed  with  costs  as  against  all 
below  without  the  Defendants,  and  the  cause  was,  in  the  usual  formy 
the  suit/ '"^     remitted  back  to  the  Court  below,  with  a  directioii  to 

do  therein  as  should  be  consistent  with  that  judg- 
ment. 

On  the  5th  of  Jtdy  1841,  an  application  was  made  to 
the  Court  of  Exchequer,  upon  notice,  by  the  surviving 
Defendants  and  the  executors  of  Edmund  Plawden^  thai 
the  last-mentioned  order  of  the  House  of  Lords  might 
be  made  an  order  of  that  Court,  and  an  order  was  made 
accordingly ;  but  that  order  not  having  been  drawn  ujg^ 
before  the  15th  October  1841,  when  the  equity  jaiis- 
diction  of  the  Court  of  Exchequer  w^  transferred  to 

the 
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the  Court  of  Chancery,  it  was  uldmately  entered  as  an        1842. 
order  of  this  Court  ^tP^*^*^^ 

Thorpe 

V. 

The  Plaintiflr  then  presented  an  appeal  petition  to   Mattincley. 
the  Lord  Chancellor^  praying  that  the  last-mentioned 
order  might  be  discharged  with  costs. 

The  petition  now  coming  on  to  be  heard, 

Mr.  StoamUm^  in  support  of  it,  contended  that  the 
order  in  question  was  irregular,  having  been  made 
before  the  suit  had  been  duly  revived.  When  the  House 
i£  Lords  directed  its  own  order  to  be  made  an  order  of 
the  Court  below,  it  must  be  taken  to  have  meant  that 
that  should  be  done  in  such  a  manner  as  might  be  con- 
sistent with  the  forms  and  practice  of  that  Court.  And 
he  referred  to  the  case  of  Eertie  v.  Lord  Falkland,  (a) 

Mr.  Beihett  and  Mr.  Flemings  contrd. 

Mr.  Swanston^  in  reply. 

The  Lord  Chancellor. 

I  think  the  order  pronounced  by  the  Court  of  Ex- 
chequer  was  quite  right.  What  the  House  of  Lords 
intended  b  evident.  They  dealt  with  the  record  as  it 
stood;  but,  in  order  that  substantial  justice  might  be 
done,  they  took  care  that  the  representatives  of  Edmund  * 
IHawden  should  be  before  them:  having  heard  them, 
however,  they  then  dealt  with  the  record  as  it  was,  and 
accordingly,  in  dismissing  the  bill,  they  dismissed  it  as 
MgjBimt  Edmund  PlawdeUy  although  he  was  then  dead, 
he  being  the  party  actually  upon  the  record.  There- 
tatet  when  they  directed  the  Court  of  Exchequer  to  make 

their 

(a)  MacqueeuU  Pracn  in  the  Hotue  of  Lords,  876. 
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1842.        dieir  order  an  order  of  that  Court)  they  directed  that 
\_   ^  Court  to  dismiss  the  bill  as  against  Edmund  Platoden ; 

and  it  was  not  necessary,  for  that  purpose,  to  have  his 
representatives  before  the  Court  of  Exchequer. 

Petition  dbmissed  with  costs. 


o. 


Mattinousy. 


Dismissal  of 
bill  at  the 
hearing,  on 
the  ground  of 
misjoinder  of 
Plaintifls  and 
of  subject- 
matters  of  suit 
affirmed  on 
appeal. 


ANDERSON  v.  WALLIS. 

TN  this  cascy  which  is  reported  on  the  hearing  below 
in  Messrs.  Younge  and  CoUj/er^s  Exchequer  ReportSj 
vol.  iv.  p.  336.,  the  decree  dismissing  t^e  bill  with  costs, 
on  the  ground  of  misjoinder  of  Plaintiffs  and  of  subject- 
matters  of  suit,  was  affirmed  by  the  Lord  Chancellor 
on  appeal,  on  the  same  ground  and  for  the  same  rea- 
sons as  are  assigned  in  the  judgment  below; 


In  addition  to  the  authorities  which  appear  to  have 
been  cited  in  the  Couit  below,  the  following  were  cited 
on  the  argument  of  the  appeal:  Morley  v.  Ijord 
Haxuke  (a),  Gemmel  v.  Block  (i),  Cowley  v.  Cowley  (c), 
Buckeridge  v.  Glasse  (d),  Hoggarl  v.  Cults,  {e) 


(tf)  Cited  2  r.  4- J.  520. 

ib)  a  Dick.  615. 
(c)  9  Sim.  299. 


(rf)  Cr.  4  Ph.  126. ;  sec  p.  136. 
(e)  7^197.;  see  p.  204. 
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Id  the  Matter  of  the  Stat  5  Vid.  c.  5^  and  i842. 

Nov.  17. 

In  the  Matter  of  the  MARQUIS  OF  HERTFORD.        Bee- 16. 

1843. 
Nov,  18. 

N  the  2d  of  June  the  Marqois  of  Hertford^  as  resi-  An  order 
duary  legatee  of  his  late  father,  obtained  an  order  ^y^^  ^^ 
parie  from  Vice-Chancellor  Wigram  under  the  fourth  «•  a^  to  re- 
secrtioD  of  the  above-mentioned  act,  to  restrain  the  trans-  transfer  of 
fcr  of  a  sum  of  400(tf.  new  S  J  per  cent  annuities  then  »f<>ck,  con- 
•tanding  in  the  name  of  Nicholas  Stdssej  who  had  been  until  dit- 
^et  to  the  late  Marquis,  and  against  whom  an  indict-  ^*biff  has^n 
ment  was  then  pending  for  the  embezzlement  of  the  filed  for  the 
money  with  which  the  stock  had  been  purchased.     On  ^^onTa'm^' 
the  1st  of  Jufy  that  order  was  discharged  by  the  Vice-  tion  bdne 
Chancellor  with  costs,  on  the  ground  that  no  bill  had  made  to  dis- 
been  filed,  and  that  the  restrainingr  order  could  not  charge  it,  the 

®  Court  will 

properly  be  continued  after  suflBcient  time  had  been  allow  affi- 
allowed  for  that  purpose,  (a)     The  Marquis  however  fwd^^s  ^e||  jn 
having  appealed  from  that  decision  to  the  Lord  Chan-  opposition  to 

I,         the  answer,  if 
celior,   then  filed,  as 

(a)  See  1  Hare^  584.  in  support  of 

Vol.  L  P  ''* 
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1842.       cellor,  the  execution  of  the  order  of  the  1st  ofjidy  was, 
Inl^     ^^  arrangement  between  the  parties,  suspended  until  the 
The  Marquis    appeal  motion  could  be  heard.     In  the  meantime  the  in- 
*  dictment  was  tried,  and  Suisse  was  acquitted :  and  on  the 
12th  otjidyj  being  a  few  days  after  the  acquittal,  the  Mar- 
qub  filed  a  bill  against  Sidsse^  the  Governor  and  Com- 
pany of  the  Bank  of  England^  and  the  executors  of  the 
late  Marquis,  alleging  that  the  stock  had  been  purchased 
by  Suisse  with  the  produce  of  certain  cheques  which  he 
had  received  from  the  late  Marquis  for  the  purpose  of 
paying  bills,  and  praying  that  Suisse  might  be  declared 
a  trustee  of  the  stock  for  the  Plaintifl^  and  that  an  in- 
junction might  be  granted  to  restrain  the  transfer  of  it. 
On  the  ISth  of  Jidy  the  appeal  motion  came  on  before 
the  LfOrd  Chancellor  (a),  when  an  order  was  made,  by 
consent,  continuing  the  restraining  order  as  to  1500/., 
part  of  the  stock,  and  reserving  the  costs  of  the  motion. 


^09. 17.  In  the  course  of  the  next  Michaelmas  term,  and  before 

any  answer  had  been  put  in  to  the  bill,  a  motion  was 
made  on  behalf  of  5fasse,  who  had  in  the  meantime  gone 
abroad,  to  discharge  the  order  of  the  IStb  otjufy. 

Mr.  Sharpe  and  Mr.  De  Gex^  in  support  of  the  motion, 
contended  that  the  restraining  order  was  merely  a  pro- 
visional remedy,  which  was  intended  to  enure  only  until 
a  bill  could  be  filed,  and  an  injunction  obtained  in  the 
suit ;  and  that,  as  no  such  injunction  had  been  moved  for, 
they  were  entitled,  as  of  course,  to  have  the  restraining 
order  discharged. 

Sir  Charles  WethereU  and  Mr.  Sehomberg^  for  the  Mar- 
qiib  of  Hertford^  submitted  that,  upon  a  bill  being  filed, 

the 
(a)  See  mdkt  p.  109. 
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th6  restraining  order  previously  obtained  under  the  Act        1 842. 
wa^  to  be  treated  in  all  respects  as  an  injunction  obtained     ^'^^^^^^ 
in  the  oause^  and  that  it  was  unnecessary  to  move  for  a  The  Marquis 
new  injunction;  they  asked  however  that,  at  all  events,  of  Hertford. 
the  motion  might  stand  over,  in  order  that  they  might 
have  an  opportunity  of  answering  certain  affidavits  which 
had  been  filed  by  the  other  side  within  two  days  before 
the  motion  was  made. 

The  Lord  Chancellor. 

As  this  is  the  first  case  that  has  occurred  upon  the 
new  Aot,  it  is  necessary  to  proceed  with  caution.  I  think 
tbe  besi;  course  will  be  to  let  the  motion  stand  over  in 
oicdet.ibBt  Sir  Ciarks  JVMerelPs  client  may  have  an 
opportunity  of  giving  a  counter  notice  of  motion  for  an 
injunction  in  the  cause— the  motion  may  be  in  the  alter- 
native^ either  that  the  existing  injunction  may  be  con- 
tinued or  a  new  one  granted.  Let  the  two  motiops  come 
on  together  on  the  first  seal  day  after  term.  We  shall 
then  see,  from  the  course  which  the  argument  takes,  what 
will  be  the  proper  practice  in  such  cases. 


The  motion  accordingly  stood  over,  and  the  Plaintiff 
gave  a  notice  of  motion  in  the  alternative  suggested  by 
the  Lord  Chancellor,  but  not  until  after  Suisse  had  put 
in  his  answer  to  the  bilL 

The  two  motions  now  coming  on  together. 

Mr.  Sharpe  and  Mr.  De  Gex,  for  Nicholas  Suisse^  ob-  Dec.  lo. 
jected  to  the  reading  of  any  affidavits  in  opposition  to 
the  answer,  on  either  motion.  The  question  at  issue 
being  simply  a  question  of  title  to  the  stock,  it  was  dear, 
according^,  to-  established  practice,  that  affidavits  could 
not  be  read  in  opposition  to  the  answer,  on  the  Plain- 

P2  tiff's 
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1842.       tiff's  motion  for  a  new  injunction :  and  if,  as  had  been 

^^^^-^     contended  by  the  other  side  on  the  former  occasion, 

The  Marquis   the  restraining  order  was  to  be  treated,  after  bill  filed, 

o     BRTFORD.  ^  ^^  injunction  obtained  in  the  cause,  affidavits  were 

equally  inadmissible,  after  an  answer  had  been  put  in, 
upon  the  motion  to  discharge  that  order. 

Sir  C  Wetherell  and  Mr.  Schomberg,  corUrd. 

The  authorities  cited  were  S  Dan.  Pr.  356)  357.  and 
the  cases  there  referred  to. 

T%e  Lord  Chancellor  reserved  the  objection,  and 
suggested  that  the  most  convenient  course  would  be  to 
dispose  of  both  the  motions  on  one  argument:  for  which 
purpose  he  would  hear  the  whole  case  as  it  stood  upon 
the  affidavits  as  well  as  upon  the  answer,  and  would 
separate  the  different  parts  of  the  evidence  for  himself, 
in  case  he  should  be  of  opinion  that,  with  reference  to 
either  motion,  any  part  of  it  ought  to  be  rejected. 

That  course  was  accordingly  adopted,  and  the  argur 
ment  proceeded,  upon  the  merits. 

The  Plaintiff's  case  rested  on,  the  affidavits  which 
had  been  filed  in  support  of  the  original  application  for 
the  restraining  order,  and  in  opposition  to  the  motion 
of  the  13th  of  July  to  discharge  that  order.  By  these 
affidavits,  several  of  the  identical  bank  notes  which  had 
been  received  by  Suisse^  in  payment  of  cheques  drawn  by 
the  late  Marquis,  on  his  bankers,  to  an  amount  exceed- 
ing the  value  of  the  stock  in  question,  were  proved  to 
have  been  delivered  by  Suisse  to  his  broker,  for  the 
purchase  of  part  of  the  4000/.  3  per  cents. 

The  substance  of  the  case  made  by  Suisse  in  his  an- 
swer, is  stated  by  the  Lord  Chancellor  in  his  judgment. 
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« 

Tie  LoBD  Chancellor.  1 848. 


An  order  was  obtained  in  this  casei  whereby  the        In  re 

Bank  was  restrained  from  permitting  the  transfer  of  ^Ji^JJ^pob©, 

^OOOL  new  3^  per  cent,  annuities,  standing  in  the  name 

^  Nidolas  Suisse.      This  order  was  afterwards  dis- 

cbu]ged.    Application  was  made  to  me  to  discharge 

orvarjr  this  last-mentioned  order :  after  some  discussion 

^  directed  the  order  to  be  varied^    and  that  liberty 

^Id  be  given  for  the  transfer  of  the  annuities,  with 

^  exception  of  a  portion  of  them.     The  parties  con- 

^ted  to  this  arrangement;  and  the  restraining  order 

^^  continued   as   to   1500/.,  subject  to   the  further 

hitler  of  the  Court.     The  prosecution  against  Suisse 

*^<is  dqiending  at  the  time  when  the  Vice-Chancellor 

^l^scharged  the  original  order.     In  the  indictment  he 

*^^iis  charged  with  having  purchased  the  stock  in  ques- 

'■on,  with  monies  embezzled  from  the  late  Marqub  of 

f^tlartford.     Upon  his  trial  fot  the  alleged  offence  he  was 

^quittedy  and  soon  afterwards  a  bill  was  filed  against 

^im  by  the  present  Marquis,  to  which  an  answer  has 

put  in. 


The  present  application  is  to  discharge  the  restraining 

^^cler  as  to  the  1 500/.,  and  affidavits  have  been  filed  in 

^pport  of,  and  in  opposition  to,  the  motion.  Some  objec- 

*^^  was  made  to  the  reading  of  these  affidavits ;  and  it 

contended  on  the  part  of  the  Defendant,  that  the 

don  must  be  decided  by  the  answer.     I  think  there 

^  no  foundation  for  the  objection.     When  a  restraining 

<^vder  has  been  issued,  this  Court  has,  by  the  terms  of 

^e  Act,  full  power,  upon  the  application  of  any  parties 

ttitaested,  to  discharge  or  vary  it,  and  the  Court  will 

\m  gnided  in  the  exercise  of  the  discretion  with  which 

Vt  is  intrusted,  not  merely  by  the  statements  contained 

Vn  the  answer,  but  also  by  the  affidavits  filed,  as  well  in 

I     ^^tpotttioD  to  the  answer,  as  in  support  of  it 

I  P  8  I  have 
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1842.  I  have  read  and  considered  tt^^se  affidayits,  and. the 

^^v^^^     answer  of  the  Defendant,  which  corresponds  in  sub- 

Tbe  Marquis    Stance  with  his  aflSdavits.     It  is  obvions,  tfiat  if  this 

of  Hebtfoed.  restraining  order  be  discharged,  there  wUI,  in  effect,  be 

an  end  of  the  suit  For  the  stock  will  be  sold  oat,  and, 
aft^the  Defendant  is  a  foreigner  residing' abroad,  it  will 
be  useless  to  proceed  farther.  SdH,  however,  if  I  were 
satisfied'  with  the  answer  ^ven  to  die  case  isMe  agiunst 
the  DeAaidant,  I  shbald  not  oh  this  accoilnt  aldiie  codl 
tinoa  ibe  rtetraint  Bat  withoat  meaniii^  to  ^rejadice 
iHef  idtimate  decision  of  the  cause,  I  am  coinpelted  in 
this  stage  of  the  proceeding  to  say  thilt  I  am  iiot 
satisfied  with  the  explanation  that  had 


Onisiderable  relilonce  has  beta  placed 'on  the  fe^h 
of  the  trial;  but  that  resalt'  is,  v^iih  tne^  tery  &r  from 
condasive.  The  learned  Judge  very  properly  told  the 
jury,  that  if  the  matter  were  doubtful  it  would  be  their 
duty  to  acquit  the  prisoner.  He  suggested  to  them 
that  the  money  might  probably  have  been  a  gift  fh>m 
the  late  Marquis ;  but  that  is  not  the  defetice  set  up 
in  the  suit  or  in  these  a£5dayits.  The  Defendant  skys 
he  acted  as  agent  for  the  Marquis  in  paying  very  la^ge 
sums  of  money  on  his  account;  that  the  produce  of 
the.  cheques  which  he  received  for  that  purpose  was 
minted  with  his  own  money,  and  that,  although  the 
sums  so  received,  or  a  part  of  them,  had  been  laid  out 
in  the  purchase  of  his  stock,  he  had  applied  ah  equal 
sum  of  his  own  money  on  account  of  the  Marqtiis* 
JThis  is  widely  different  from  the  explanation  suggested 
by  the  learned  Judge  as  stated  in  the  affidavits  before 
me.  It  may  be  observed,  that  the  principles  applicable 
to  criminal  cases,  the  course  of  the  proceeding,  and 
the  manner  of  conducting  the  inquiry,  are  so  different 
from  the  mode  of  investigation  adopted  in  this  Court 
in  deciding  upon  the  civil  rights  of  parties,  that  the 

result 
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'^^'tib  of  the  fonner  cannot  properly  be  allowed  to        1842. 
fl^^Bm  the  latter.    Without,  then,  entering  into  for-     ^^^^^ 
^i^er  partiCTilars  as  to  the  contents  of  the  affidavits,  I    The  Blarquis 
^"^I  only  repeat  what  I  have  already  obsenred,  that  the 
gxphnarion  which  they  profess  to  give  as  to  the  trans- 
action in  qoestiony  is,  I  think,  very  unsatisfactory,  and 
I  do  not  therefore  feel  myself  justified  in  discharging 
the  restraining  order,  and  thereby  practically  putting 
mn  end  to  the  suit,  in  its  present  stage.    It  will  always 
be  open  to  the  Defendant  to  renew  the  application 
upon  any  change  of  circumstances  that  may  appear  to 

WSITBIIt.lt. 


The  modoa  to  discharge  this  order  was  met  by  a 
motioo  oo  the  other  side  to  continue  it,  or,  in  the 
alternative,  to  grant  an  injunction  in  the  cause.  It  is 
not,  I  think,  necessary  to  make  any  order  upon  this 
lattor  motion.  I  shall  reserve  the  consideration  of  the 
coats  of  both  motions.  The  motion  for  discharging  the 
order  is  refiised. 


SMITH  V.  The  Duke  of  BEAUFORT.  ists. 

Juijf  16. 
Nov.  10.  17. 

^f^HIS  was  a  motion  to  discharge  or  vary  an  order  of     .  J^^^' 
■*"  Vioe-Chancellor  Wigram^  for  the  production  of  cer-  j^  makw  no 
^^  documents  contained  in  the  schedule  to  the  De-  difference  in 

<L-   .    ^  the  principles 

««Ddint's  answer.  upoi  ^hie'h 

the  Court 
^  ^  deals  with  a 

Hie  bill  was  filed  for  discovery  in  aid  of  the  Plain-  motion  for  the 
tiff's  drfence  to  an  action  brought  by  the  Defendant  g^cJmS''^ 

for  that,  the  bill 
being  filed  for 
ID  lid  of  a  defensive  proceeding,  the  case  made  by  it  consists  not  in  the 
of  an  affirmative  title  in  the  Plaintifi^  but  solely  in  the  suggestion  of  specific 
WBctsb  tbe  titte  of  tke  Defendant. 

P4 


910  CASES  IN  CHANCERY. 

1 842*       for  the  recovery  of  certain  tolls  or  dues,  which  he  clumed 

^^^^^"'^     as  payable  to  him  "  upon  and  for  coals  gotten  by  the 

V.  Plaintiff  within  the  Defendant's  manor  and  seigniory  of 

B^woBT     ^^^9  in  the  county  of  Glamorgan^  and  carried  through 

the  said  manor,  and  sold   and  exported  to  sea  over 

Swansea  bar ; "  to  which  action  the  Plaintiff  had  pleaded 

the  general  issue. 

The  foUowbg  is  an  abstract  of  the  material  passages 
in  the  pleadings. 

The  bill  —  after  suggesting  that  the  Defendant's  de- 
mand in  the  action  was  founded  on  an  alleged  custom, 
under  which  he  claimed  to  be  endded,  as  lord  of  the 
manor  and  seigniory  of  Kilveyj  to  a  payment  of  Atd. 
for  every  wey  of  coal  gotten  within  the  said  manor 
and  carried  through  the  same,  and  sold  to  sea  over 
Swansea  bar  —  charged:  Firstly,  that  the  amount  of 
the  payment  had  varied  at  different  times,  inasmuch 
as  the  wey  on  which  the  4id,  had  been  claimed,  had 
sometimes  been  a  wey  containing  144  bushels  or  48 
bags,  and  at  other  times  a  wey  contained  216  bushels 
or  72  bags.  Secondly,  that  the  alleged  custom  had  been 
differently  laid  at  different  times,  having  sometimes  l)een 
laid  as  including,  in  the  consideration  for  the  payment, 
ways  and  places,  by  way  of  easement,  for  laying  down 
the  coal  by  the  side  of  the  river  Tawe^  which  flowed 
into  Swansea  bay;  although,  as  the  bill  charged,  the 
Defendant  did  not  furnish  any  such  easement  to  the 
Plaintiff,  nor  was  he  the  owner  of  the  soil  of  the  said 
river,  nor  exclusively  the  owner  of  the  banks,  these 
being  the  property  of  various  individual  proprietors; 
besides  which,  the  bill  charged,  that  such  easements  had 
in  former  times  been  the  subject  of  special  contract 
between  the  predecessors  of  the  duke  and  the  owners 
or  lessees  of  mines  within  the  manor;  and  as  an  in* 
stance  of  such  contracts  it  set  forth  an  indenture  of  lease 

dat 
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dated  the  8di  December  1  ^50,  by  which  the  theii  Duke  of       1 842. 
Bea,^  had  granted  to  one  Chawuey  Tmnshend  (ander    '"'^^ 
ivhom  the  Plaintiff  claimed)  for  a  term  of  ninety-nine  yearst  «: 

certain  wayleaves  and  privileges  over  land,  lying  between  .^LSSlT^f 
the  Plaintiff's  mines  and  the  river  Ttme^  for  the  trans- 
port of  his  coals,  with  power  to  build  wharfs  on  th^ 
banks  for  the  shipment  of  the  same^  reserving  however 
to  the  duke  and  his  heirs  all  such  customary  dues  and 
payments  as  were  or  should  from  time  to  time  become 
due  and  payable  to  them  as  lords  of  the  said  manon 
The  bill  further  charged,  that  in  a  suit  instituted  by  th^ 
executors  of  the  late  Duke  in  the  year  1838^  the  alleged 
custom  had  been  laid  as  including,  in  the  consideration 
for  the  payment,  such  easement  as  before  mentioned; 
and  that  the  Defendant  had  in  his  possession  a  survey  of 
the  manor,  dated  the  27th  September  1686,  in  which  was 
the  following  entry :  ''for  every  wey  of  coal  wrought  within 
the  manor  and  sold  to  sea,  and  for  the  ways  and  places 
to  lay  it  down  by  the  water  side,  and  for  the  liberties  of 
the  river,  the  sum  of  W."  It  further  charged,  that  thd 
duke  had  other  surveys,  inquisitions,  books,  and  docu- 
ments, *'  shewing  the  terms,  or  supposed  terms^  of  the 
alleged  custom."  And  in  a  subsequent  passage  it 
charged  that  the  Defendant  had,  in  his  possession  or 
custody,  various  deeds,  Sec  ''  relating  to  the  said  matters,' 
and  whereby  the  truth  thereof  would  appear." 

The  Defendant  by  his  answer,  after  stating  his  title 
amongst  other  things,  not  only  to  the  manor  and 
seigniory  of  Kilvey^  but  to  the  castle  and  manor  of  Saoan^ 
seoj  and  all  royalties  belonging  to  the  said  manors  re^ 
spectively,  and  to  the  sea  shore  of  Swansea  and  Kilvey^ 
and  to  the  water  channel  and  soil  of  the  river  Tom,  and 
the  port  and  harbour  of  Swansea  and  the  soil  thereof 
with  all  tolls,  franchises,  and  privileges  thereunto  belong- 
ing^  said,  that,  with  respect  to  the  particular  toll  in 
question^  he  did  not  rest  his  claim  to  it  exclusively 

on 
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lBif2.       oaotifitoiiiy  but  that  be  relied  g^erally  upon  did  im- 

^^^^     ipemoriality  of  the  payment,  to  himself  and  his  pre- 

«•  deoessors  in  estate^  of  4d^  for*  evesywey  of  ooal  gotten 

Beaufort,    withia  the  manor  of  KUoey-  and  carried  through  the 

same^  and  sold  and  exported  to  sea  over  Swansea  bttt; 

that  there  were  several  other  modes  in  which  the  t  right 

miglU  have  originated  (and  which  be  specified)^  without 

resortiog  to  custom,  bat  he  submitted  that  upon  evi- 

d^ce,  shewing  that  the  sum  of  4^.  per  wey  had  been 

paid  and  received  ^iar  beyond  living  memory,  audi  as 

be  believed,  lor  several  hundred  years  past,  a  court  or 

law  would  refer  the  payment  to  some  valid  and  lawful 

origin. 


•  With  respect  to  the  first  alleged  variation,  he 
that  the  wey  to  which  the  4uL  I'eferred,  was  tlie  anci^it 
wey  containing  48  bags,  eadi  bag  containing  S  bushels 
fiiWincietUr  measure ;  whereas  the  modern  wey  was  one 
thirds  larger,  containing  72  bags;  but  thatj  in  fatter 
times,  wb»  coals  were  measured  by  the  new  wey,  the 
gross«mount  due  was  computed  upon  the  actual  number 
of  ways  increased  by  one  third,  so  that  the  same  amount 
was  always  paid  upon  the  same  quantity  of  coal,  although 
upon  a  diflferent  number  of  weys;  and  that  the  only 
i^eal  variation  in  the  amount  of  the  payment  had  oc-t 
curred  between  the  years  1741  and  1759,  during  which 
time  the  sum  of  4^.  had,  by  mistake,  been  received  from 
Chatmcetf  Toamshend  upon  the  new  wey,  but  which 
fiWtake  bad  been  afterwards  rectified  by  Tcnmdiemi 
paying  up  all  the  arrears,  upon  the  footing  of  ^d.  being 
payable  upon  the  ancient  wey. 

With  re^>eot  to'  the  second  alleged  variation,  he  said 
be  did  not  believe  that  the  alleged  custom  had  been 
differently  laid  at  diflferent  times,  for  that  although  the 
words  *u8ed  might  have  bam"  different,  di^  bad  sub«- 
stantially  the  sane  meaning  and  import:  that,  as  to  the 

claim 
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^l^iiD  made  by  tlie  executors  of  bis  late  father^  it  was 
^  iiinited  daim  founded  on  custom;  whereas  bis  present 
d«im  was  a  general  one,  being  a  claim  to  so  much 
Odonejr  doe  and  of  right  payable  to  him  either  by  custom 
or  otherwise^  as  before  mentioned.     He  admitted,  how- 
ewetf  the  possession  of  the  survey  of  Sepiember  1686, 
auid  also  "  of  other  surveys,  inquisitions,  books,  and 
documents  oontainmg  entries  relating  to  the  said  pay- 
ment of  4d^  and  from  which  the  terms,  or  supposed 
tienns,  of  the  said  payment  or  duty  would  appear."    A^ 
the  charge  that  the  all^;ed  custom  had  sometimes 
laid,  as  indudin^^  by  way  of  easementt  ways  an4 
places  to  lay  the  coal  down  by  the  water  side^  h^ 
d^ied  it,  but  at  the  same  time  msisted  that  he  did  in 
fiiMt  fiimish  an  easement  to  the  plaintifl^  inasmuch  as 
tbe  sml  of  the  liver,  and  the  port  and  harbour  belonged 
to  bun,  and  no  coal  raised  by  the  Plaintiff  within  the 
manor  could  be  sold  or  exported  from  the  river  or 
port  without  passing  over  land  belonging  to  the  De- 
fendant    He  also  denied  that  any  of  his  predecessors 
i^md  ever  made  special  contracts  for  ways  and  places  to 
l^jr  down  cpal  raised  within  the  manor  by  the  river  side^ 
^xid  he  acooonted  for  the  indenture  of  the  8th  December 
^  ^50  by  stating  that  the  liberties  and  privileges  therein 
^^^CQtioDed,  were  granted  for  a  nominal  consideration, 
order  to  .encourage  the  exportation  of  coal,  and  there* 
to  increase  the  revenue  of  the  Duke  arising  from  the 
of  4d!i  in  question* 


1842. 


Smith 
The  Duke  of 

BSAUFOaT. 


In  answer  to  the  general  charge  as  to  his  possession 
documents,  he  admitted  that  he  had,  in  his  possession 
custody,  various  documents,  wholly  or  in  part  relating 
the  matters  in  the  bill  mentioned,  or  some  of  than, 
^M  be  denied  that  thereby  the  truth  of  the  matters  in 
tull  stated  and  charged,  or  any  of  them,  would 
or  be  eluddated,  save  as  by  the  said  answer  was 
'^rrmfatjoned.    And,  after  referring  to  the  list  of  such 

documents 
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i  842.  doeuments  in  the  schedule^  be  said  that  they  were  the 
evidences  and  muniments  of  bis  own  title  as  tenant 
for  life^  and  of  that  of  bis  eldest  son  as  tenant  in  tail 
Beautort  ^"  remainder,  to  divers  real  estates  and  hereditaments 
of  great  extent  and  value,  and  to  the  said  duty  or 
payment  of  4d  per  wey,  *'  and  did  not  in  any  manner 
evidence  or  relate  to  any  estate,  right,  or  title  whatso- 
ever, of  or  belongmg  to  or  claimed  by  the  Plaintiff;  nor 
were  the  same  in  any  way  material  or  necessary  to  or 
for  the  Plaintiff's  defence  in  the  action;  nor  had  the 
Plaintiff  any  interest  whatever  in  the  same,  or  any  of 
them,''  and  be  submitted  that  the  Plaintiff  was  not  en- 
titled to  their  production. 

A  more  detailed  statement  of  the  pleadings,  and  also 
a  list  of  the  documents  ordered  by  the  Vice-Chancellor 
to  be  produced,  will  be  found  in  Mr.  Har^s  report  of 
the  case  in  the  Court  below,  {a)  It  appears  from  that 
list,  that  the  documents  ordered  to  be  produced  consisted 
1st,  of  a  series  of  old  audit  rolls,  rentals,  and  accounts 
of  the  Defendant  and  his  predecessors  in  estate,  ex- 
tending, with  a  few  intermissions,  from  the  reign  of 
Henry  VIII.  to  the  present  time,  and  containing  entries 
of  receipts  of  monies  in  respect  of  the  ^d.  per  wey  in 
question.  2dly,  A  correspondence  by  letter  between  a 
former  Duke  of  Beaufort  and  his  agent,  and  Chauncey 
TatMsketidf  from  the  year  1741  to  the  year  1756.  llie 
survey  o(  September  1686,  and  two  other  surveys  of  the 
manor,  and  the  counterpart  of  the  lease  of  the  8th 
December  1750. 

Mr.  Lomides  and  Mr.  Cangpbell^  in  support  of  the 
appeal  motion. 

The  order  now  appealed  from,  is  the  first  instance 

in  which  a  Plaintiff,  not  relying  on  an  affirmative  title 

in 
'(a)  1  Hmr€f801. 


Smith 
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in  bimseiri  but  merely  suggesting  a  defect  in  the  title  184S. 
of  his  adversary,  has  been  held  entitled  to  the  pro- 
duction of  documents  which  the  latter  insists  are  the 
evidences  and  muniments  of  his  own  title.  In  Bolton  v.  "p*®  ^^f  J^ 
J^  Corporaiion  of  Liverpool  (a).  Lord  Brougham  adverts 
pointedly  to  the  distinction  between  these  two  cases, 
and  says,  **  A  party  has  a  right  to  the  production  of 
deeds,  sustaining  his  own  title  a£Srmatively,  but  not  of 
those  which  are  not  immediately  connected  with  his  own 
title  and'  which  form  part  of  his.  adversarjr's.  He 
cannot  call  for  those  which,  instead  of  supporting  his 
own  title^  defeat  it  by  entitling  his  adversary."  It  was 
said,  however,  in  the  Court  below,  that  the  doctrine  there 
laid  down  did  not  apply  to  a  case  in  which  the  bill 
suggested  specific  defects  in  the  Defendant's  title,  and 
charged  that  the  documents,  if  produced,  would  disclose 
them ;  in  that  respect,  however,  the  case  of  Bolton  v. 
The  Corporaiion  of  Liverpool  is  exactly  similar  to  the 
present :  for,  on  reference  to  the  pleadings,  in  that  case, 
it  appears  that  the  bill  did  suggest  that  the  dues  in 
question  had  varied  both  in  amount,  and  in  the  de- 
scription of  goods  on  which  they  had  been  levied. 
And  the  answer,  moreover,  contained  no  such  denial 
as  there  is  here,  that  the  documents  were  material 
to  the  Plaintiff's  defence  in  the  action.  The  statement 
was,  simply,  that  they  were  the  title-deeds  of  the  cor- 
poration, and  on  that  ground  the  production  was  re- 
fused. In  the  present  case,  the  Defendant  relies  on  the 
immemoriality  of  the  payment;  he  says  he  is  prepared  to 
make  good  his  claim  at  the  trial,  by  proving  that  the 
4dl  per  wey  has  been  uniformly  rendered  for  so  long  a 
period,  that  a  court  of  law  will  presume  it  had  a  legal 
origin;  and  the  affirmative  of  the  issue  is.  with  him. 
The  Plaintiff's  case  is  simply,  that  the  Defendant  will 

not 
(a)  1  Mj/l.  %  K.  88. 
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184SL       Botbe  aUe  to  sustain  the  isme :  that  the  doeaments  m 

^^^CT^     questioBj  so  &r  from  provi&g,  will  disprove  it;  but  is 

e.  lUat  any  reason  why  the  Defendant  should  be  obliged 

'BiAUYOBc  •  ^  p'^^^  ^^^^  documents  before  the  trial,  to  enable 
his  adversary  to  -find  flaws  in-  them— -perhaps  other 
flaws  besides  those  whidi  he  has  suggested  ? 

It  is  said,  indeed,  that  the  answer  admits  that  the  pay- 
ments hav^  for  a  certain  period,  not  been  uniform :  but 
tven  if  that  were  true,  it  could  only  entide  the  Plain- 
tiff to  the  production* of  the  documents  relating  to  that 
[iferiod,  and  would  fomish  no  ground  for  a  sweeping 
order  to  produce  all  the  audit  rolls  and  rentals  from 
the  dme  of  Hemy  VIII.  downwards.  In  fact,  however, 
kbe  answer  contains  no  such  admission ;  on  the  contrary, 
k  satislfiM!torily  accounts  for  the  variation  on  the  ground 
of  mistdke^  by  shewing  that  it  was  afterwards  rectified; 
so  that  substantially  it  admits  no  variation  at  all.  If 
diat  be  the  eflfeot  of  the  answer,  the  present  case  is,  as 
to  this  class  of  documents,  on  all  fours  with  Bolian  v. 
Tke  Corporation  of  Utferpoolf  and  Combe  v.  Tke  City 
of  Ixmdm{a)f  in  the  latter  of  which  cases  Lord  Abin^ 
get  C.  B*  thus  states  his  ground  for  refosing  the  pro- 
dnetion  of  certain  documents  on  which  some  of  the 
Defendants  relied  as  evidence  of  the  usage  under  which 
they  claimed.  ^  It  is  asking  the  Defendants  in  equity 
to-  \Kf  their  case  before  the  Plaintifls  in  equity,  that 
.  they  may  find  out  an  objection.  The  constancy  of  the 
usage  may  be  a  very  material  ingredient  in  support 
o^  it,  and  their  books  must  prove  the  case  one  way  or 
die  other ;  it  is  dear,  therefore,  that  the  Plaintifis  have 
no  right  to  see  the  books,  to  ascertain  whether  the 
Defendants  have  charged  more  or  less  at  different 
times.  ^That  is  asking  foi^  a  discovery  of  the  weakness 

of 

(a)  4  r.  f  CoU.  iks.,  see  p.l59. 
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of  their  adversaiys  title,  and  not  of  the  strength  of  their        1842. 

own."  ^^'^'^ 

Smith 

[Tke  Lord  Chancellor.    In  Combe  v.  The  City  of  ^  I^c  of 

Lon^on^  was  there  any  thing  more  than  a  general  charge 

of  .nriation?  there  mast  be  a  specific  averment;  but  if 

there  is  a  specific  averment,  and  you  admit  it,  and  do 

not  denj  that  documents  which  yoo  admit  to  be  in  your 

posaesnoQ  will  shew  it,  surely  you  must  produce  the 

documents.]] 

In  Cmbe  v.  'I%e  City  of  London^  there  were  specific 
dmges  of  variation,  as  well  as  in  BdUon  v.  TTie  Cor^ 
fontim  (flixxrpooL 

• 
With  respect  to  the  other  charge  of  variation,  that 
the  custom  has  been  laid  in  different  terms  at  dif- 
ftrent  times,  if  the  survey  of  September  1688  be  sup* 
posed  to  fiimbh  any  evidence  in  support  of  it,  we 
are  wining^  and  indeed  offered  in  the  court  below,  to 
produce  that  document;  but  we  submit,  that  there  is 
BO  such  admission,  in  the  answer  to  t^e  general  charge 
ofntriatioa  on  this  point,  as  to  warrant  an  order  for  the 
prodocdon  of  the  other  surveys. 

UuUoydf  coniri,  relied  on  Tyler  v.  Drayton  {a\ 
ieme^  v.  Green  (A),  Burrell  v.  Nicholson  (c),  Storey  v. 
Lori  George  Ijennox  (d)^  and  contended  that  the  ob- 
semtioDs  attributed  to  Lord  Abinger  in  the  passage 
cited  from  his  judgment  in  the  case  of  Combe  v.  The  City 
cf  London f  could  not  be  reconciled  with  the  established 
doctrine  of  this  Court* 


Mr. 

(tf)  9S.$Si.S09.  (c)  I  M.ifK.  630. 

[b)  S  5bi.  6.  (^0  1  AT.  *  Ct.  3^8. 
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1842.    ^      Mr.  LcnondeSj  in  reply. 

Smrq  None  of  the  cases  ched  is  an  authority  for  saying 

The  Duke  of  ^^^  &  P&rty,  not  alleging  an  affirmative  title  in  himself, 
Bbauport.  ^q  entitle  himself  to  the  production  of  his  adversary's 
muniments  of  title^  by  merely  suggesting  a  specific  defect 
in  that  title :  and  still  less  where  the  suggestion  is  either 
denied,  or,  which  is  tantamount  to  a  denial,  satisfac- 
torily explained  away  by  the  answer.  The  case  of  JSur- 
rdl  V.  Nicholsofij  which  is  the  only  one  of  those  cited 
that  even  appears  to  give  any  countenance  to  such  a 
doctrine,  is,  in  reality,  no  authority  for  it:  for  the 
question  at  issue  was  one  of  boundary,  and  each  party 
had  to  maintain  an  affirmative  proposition — the  one, 
that  the  boundary  line  ran  in  one  direction ;  the  other, 
that  it  ran  in  another — so  that  the  Plaintiff's  case  did 
not  consist,  as  it  does  here,  in  a  mere  negation  of  the 
Defendant's  title. 

If  this  order  is  to  stand  as  to  the  audit  rolls  and 
rentals,  the  consequence  will  be  that  there  will  hardly 
be  any  case  in  which  a  party,  whose  only  reliance  is 
on  the  weakness  of  his  adversary's  title,  will  not  be 
enabled,  by  means  of  a  bill  of  discovery,  to  ransack  that 
adversary's  evidence  before  the  trial:  for  he  will  only 
have  to  suggest  one  or  two  imaginary  defects  in  the 
chain  of  it;  and  if  there  be  the  slightest  colour  for  the 
suggestion,  however  satisfactorily  it  may  be  explained 
away,  the  documents  containing  that  evidence  will  have 
to  be  produced. 


The  Lord  Chancellob« 

The  question  in  this  case  is,  whether  the  Defendant 
is  bound  to  produce  certain  documents  in  his  possession, 

that 
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that  tend  to  prove  that  the  alleged  custom  or  ancient  1842. 

payment  and  claim  to  the  dues  demanded  by  him  has  s^lf*^ 

varied  at  different  periods  as  to  the  quantity  of  toll,  and  v. 

in  other  respects,  and  thereby  to  impeach  its  legal  exist-  Bbaufort! 
ence  and  validity* 

The  Plaintiff  states  in  the  bill  the  variations  on  which 
he  relies,  and  charges  that  the  Defendant  has  in  his 
possession  certain  documents  relating  to  the  said  mat- 
ters, whereby  the  truth  thereof  will  appear,  and  prays 
that  he  may  set  forth  a  list  of  them.  The  Defendant 
admits  in  his  answer  that  he  has  in  his  possession  va- 
rious documents,  wholly  or  in  part  relating  to  the  mat- 
ters aforesaid,  but  denies  that  thereby  the  truth  of  such 
matters,  or  any  of  them,  will  appear,  save  as  by  the  said 
answer  is  mentioned.     He  sets  forth  in  a  schedule  a  list  ^^ 

of  documents. 

The  defendant  having  thus  admitted  that  he  has  in 
his  possession  documents  which  relate  to  the  matters  in 
the  bill  mentioned,  that  is,  to  the  variations  so  stated  and 
set  forth  by  the  Plaintiff,  he  is  bound  according  to  the 
general  rule  to  produce  them ;  and  it  is  not  a  sufficient 
answer  to  say  they  will  not  establish  the  truth  of  the 
matters  charged  by  the  Plaintiff:  still  less  can  it  be  so 
when  the  answer  is  qualified  with  the  reservation,  *^  save 
as  in  the  answer  mentioned."  The  Plaintiff  has  a  right 
to  see  the  documents  and  to  judge  for  himself. 

• 

But  it  is  further  stated  by  the  Defendant,  ^<  that  these 
documents  are  his  title-deeds,  evidences,  and  muniments^ 
and  that  they  evidence  or  relate  to  his  right  and  title  to 
his  estates  and  to  the  said  duty  or  payment^  and  do  not 
in  any  manner  evidenc^^  or  relate  to  any  estate  or  right 
belonging  to  or  claimed  by  the  Plaintiff;  nor  has  the 
Plaintiff  any  interest  in  them." 

Vol.  I.  Q  With 
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1842.  With  respect  to  the  latter  part  of  this  statement,  it 

is  sufficient  to  observe,  that  the  PIainti£F  does  not  claim 
the  inspection  of  these  documents  as  evidencing  or 
•nie  Buke  of  relating  to  any  estate  or  right  belonging  to  him ;  nor 
does  he  claim  any  interest  in  them  in  the  sense  in 
which  the  word  is  here  used :  he  admits  them  to  be 
the  property  of,  and  to  belong  to,  the  Defendant.  This 
is  not  the  ground  on  which  be  rests  his  right  to  inspect 
them.  He  claims  the  inspection  of  them  as  relating  to  the 
matters  charged  by  him  in  the  bill  —  to  the  variations 
there  stated  to  have  taken  place  at  different  periods  in 
the  alleged  custom,  ancient  payment  or  claim  of  toll. 
This  is  the  ground  of  his  claim.  And  with  respect  to 
the  former  part  of  the  allegation,  in  which  it  is  stated,  that 
these  documents  are  the  title-deeds,  evidences,  and  muni- 
ments of  the  Defendant,  and  that  they  evidence  or  relate 
to  his  right  and  title  to  the  said  duty  or  payment,  the 
answer  is,  that  the  Plaintiff  does  not  require  the  produc- 
tion of  those  documents,  that  exclusively  evidence  the  title 
of  the  Defendant,  to  the  dues  in  question ;  he  requires  the 
production  of  those  which  come  under  the  second  branch 
of  the  alternative,  those  which  relate  to  the  right  and 
title  of  the  Defendant,  and  which,  while  they  relate  to 
the  right  and  title  of  the  Defendant,  relate  also  to  the 
variations,  that  is,  to  the  matters  charged  in  the  bill, 
and  which  the  Plaintiff  has  an  interest  in  establishing. 
It  is  obvious  that  these  must  be  included  among  the 
documents  which  relate  to  the  right  of  the  Plaintiff. 
These  are  what  the  Plaintiff  requires :  they  do  not  ex- 
clusively evidence  the  Defendant's  title :  they  shew  the 
alleged  variations,  and  thereby  tend  to  disprove  it.  To 
these  I  think  he  is  entitled. 

The  decision  in  BoUon  v.  T^ie  Corporation  of  Livers 
pool  was  much  relied  upon  in  the  argument  both  in  this 
Court  and  before  the  Vioe-Chancellor.  But  the  principle 

upon 
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upon  which  that  decision  proceeded  is  not,  I  think,  at  all        1842. 

at  variance  with  the  judgment  in  this  case.     The  allega-     ^'^*^^^"^*' 

tion  in  the  answer,  there,  was,  that  the  grants,  deeds  v. 

and  documents  were  the  title  deeds  and  documents  evi-    T^^  T>^^e  of 

Beaufort. 

dencing  and  shewing  the  title  of  the  corporation  to  the 
town  dues  and  customs  aforesaid.  They  were  stated  to 
be  the  proofs  of  the  title  of  the  Defendants.  It  was  ob- 
served by  the  Lord  Chancellor  that  the  Plaintiff  did 
not  claim  any  thing  affirmatively  under  the  documents. 
**  A  party  cannot  call  for  the  production  of  documents, 
which  instead  of  supporting  his  title  defeat  it  by  entitling 
his  adversary.  The  description  of  the  documents  is  that 
they  rebut  or  negative  the  Plaintiff  *s  title.  The  Plain- 
tiff cannot  call  for  these  documents,  merely  because 
they  may,  upon  inspection,  be  found  not  to  prove  his 
liability."  And  when  the  case  was  before  the  Vice-Chan- 
cellor (a),  that  learned  Judge  said,  "  Inasmuch  as  these 
documents  are  described  as  being  documents,  which  evi- 
dence the  title  of  the  Defendants,  and  as  nothing  is  to 
be  inferred  from  any  passage  in  the  answer,  that  they 
evidence  the  title  of  the  Plaintiffs,  which  they  might  do, 
though  they  evidence  the  title  of  the  Defendants,  I  am 
of  opinion  that  the  inspection  ought  not  to  be  granted." 
It  is  clear,  therefore,  that,  in  both  courts,  that  judgment 
proceeded  on  this  prmciple,  that  the  documents,  the  pro- 
duction of  which  was  required,  exclusively  evidenced  the 
title  of  the  Defendants.  But  in  the  present  case,  though 
the  documents  relate  to  the  Defendant's  title,  they  also 
relate  to  the  matters  specifically  charged  in  the  bill  as 
constituting  the  Plaintiff's  defence;  and  this  is  admitted 
by  the  answer. 

The  principle,  therefore,  on  which  that  decision  pro- 
ceeded is  not  at  variance  with  the  judgment  of  the  Vice- 

(a)  5  Sim,  467. ;  see  p.  490. 

Q  2  Chancellor 
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1842.        Chancellor  in  this  case,  but  appears  to  me  to  be  in 

^^^^""^    accordance  with  it;  I  think,  therefore,  the  appeal  must 

V.  be  dismissed. 

The  Duke  of 
Beaufort. 


»«<^-  TAYLOR  V.  RUNDELL. 

May  S9. 
JSToff.  15. 

Wh  de-  npHIS  case  came  on  upon  exceptions  to  the  Master's 
fendant  is  in-     -*-    report    of  the  insufficiency  of  a  sixth   examina- 

to^he^con-**    ^^^^  P"^  *"  ^Y  ^^^  Defendants  under  the  decree ;  the 

tents  of  the  exceptions  having,  b}'  permission  of  the  Lord  Chancellor, 
books  of  s  o     «/  » 

curopMny  in  been  set  down  to  be  heard  by  his  Lordship  in  the  first 
which  he  i»  8    instance. 

partner,  and 
the  question  is 

r."teulld  to*"*  The  Plaintiffs  were  the  executors  of  the  late  Duke  of 
answer  if  he      York,  by  whom  a  lease  had  been  granted  to  the  De- 

c&n  it  IS  fio 

excuse  for  not  ^ndants  (nominally  for  their  own  benefit,  but  really  as 
answering,  to  trustees  for  a  mining  association  in  which  they  were 
books  are  in  shareholders,  and  three  of  the  directors)  of  certain  mines 
the  custody  jj^  jfo^^  Scotittj  reserving  certain  payments  to  the  Duke, 
the  company,  depending  on  the  amount  of  profits  to  be  made  by  work- 
partners  will  *"8  ^^  mines.  The  object  of  the  interrogatories  was 
not  allow  him  to  obtain  discovery  respecting  the  working  of  the  mines, 
them.    If  he     and  an  account  of  the  profits  made  thereby:  anb  the 

has  a  right  to    reason  assimed  by  the  Defendants  in  their  several  ex- 

inspectthe  .       .        ^  . 

documents,  he  ammations,  for  not  giving  fuller  information  on  these 

enforce^that  P^'"^>  ^^>  ^^^^  ^^^  books'  of  the  association  were  in 

right,  and  the  the  custody  of  the  secretary,  who  was  the  common  agent 

if  necessary,  of  themselves  and  their  co-directors,  and  that  the  latter 

irive  him  time  refused  to  allow  them  to  be  inspected. 

for  that  pur- 
pose. 

For  the  report  of  the  argument  on  the  exceptions  to 
the  fifth  insufficient  examination,  see  1  Y.  4*  Coll.  N.  5. 

128. 
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^28.  The  relative  position  of  the  Plaintiffs  and  De- 
fendants in  the  suit  will  be  found  more  fully  stated  in 
Craig  md  Phillips^  p.  104.,  on  an  Appeal  before  Lord 
Coltenhamf  respecting  the  sufficiency  of  an  answer  in  a 
different  suitt  but  between  the  same  parties  and  for  a 
similar  object. 

It  being  now  admitted  on  all  hands,  that,  assuming 
the  statement  of  the  Defendants  to  be  true,  they  had 
done  all  they  could  to  obtain  access  to  the  documents 
in  question,  short  of  filing  a  bill  for  them, 

Mr.  Wakefield  and  Mr.  fVoodf  in  support  of  the  ex- 
ceptions to  the  Report,  contended,  that  the  Defendants 
were  not  bound  to  take  any  further  steps,  and  that  the 
examination  ought  now  to  be  deemed  sufficient ;  that  no 
bill  could,  in  fact,  be  filed  for  the  purpose  of  obtaining 
access  to  the  documents,  without  also  praying  a  disso- 
lution of  the  partnership ;  and  that  if  such  a  bill  were 
filed,  the  production  of  the  documents  could  only  be  de- 
tamed  at  the  hearing  of  the  cause,  and  not  upon  motion. 
Ilrnt  the  difficulty  had  \>een  occasioned  by  the  default 
of  the  Plaintiff  in  not  making  all  persons  interested,  par- 
ties to  the  suit:  that  partnership  books,  like  partnership 
secrets,  were  not  to  be  disclosed  to  strangers  without 
the  consent   of  all   the   paitners,  and   that  the   Court 
would  not  compel  such  a  disclosure  by  some  in  the 
ahsence  of  the  rest.     They  insisted  further,  that  it  was 
^ent  from  Lord  CottenhanCs  judgment  upon  similar 
exceptions  taken  in  the  other  suit,  that  his  Lordship 
was  not  prepared  to  go  the  length  of  making  the  parties 
file  a  bill :  the  case  which  his  Lordship  put,  of  docu- 
ments being  in  the  hands  of  the  solicitor  of  a  party,  was 
different,  for  the  remedy  in  such  a  case  was  summary. 
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Mr.  Russell  and  Mr.  Giffard^  contr^  contended  that 
it  was  too  late,  after  a  decree  had  been  made,  to  say  that 
the  suit  was  not  properly  constituted  as  to  parties ;  that 
the  claim  of  the  Plainti&  was  against  the  Defendants 
individually  upon  their  covenants,  and  that  the  Plaintifis 
had  nothing  to  do  with  the  other  members  of  the  asso- 
ciation ;  that,  according  to  the  statement  of  the  Defend- 
ants, their  partners  had  been  guilty  of  conduct  amount- 
ing to  exclusion,  and,  if  that  were  the  case,  the  Court 
would,  upon  a  bill  being  filed,  grant  an  injunction  im- 
mediately. It  made  no  difference  whether  the  difficult 
of  procuring  access  to  the  documents  was  greater  or 
less.  In  Ex  parte  Skaw{a)j  Lord  Eldon  said,  '^  that  if 
documents,  which  a  party  was  bound  to  produce^  were 
in  the  hands  of  his  solicitor,  and  he  could  not  produce 
them  without  paying  his  bill  of  costs,  he  must  pay  it" 


Mr.  Wakefield  J  in  reply. 


Nov.  15.  jTie  Lord  Chancellor* 

This  case  has  come  on  again  upon  exceptions  to  the 
Master's  report  The  report  states  the  examination 
of  the  Defendants  to  be  insufficient.  By  the  decree 
of  the  5th  of  May  1837,  it  was  ordered  that  the  De^ 
fendants  Edmund  Waller  Bundell^  Thomas  Biggs,  and 
John  Gawler  Bridgty  should  produce  all  deeds,  books, 
&c.  in  their  custody,  or  power  relating  to  the  matters 
therein  mentioned,  and  should  be  examined  on  inter- 
rogatories as  the  Master  should  direct 

The  Defendants  in  their  examination  represent  that 
they  are  unable  without  the  inspection  of  certain  docu- 
ments 

(a)  Jac.  *J70. 


CASES  IN  CHANCERY.    . 

meots  to  give  any  further  information  than  they  have 
already  done;  that  such  documents  are  in  the  posses- 
skm  of  the  secretary,  and  under  the  joint  control  of 
themselves  and  their  co-directors  of  the  mining  associa- 
doD,  and  that  the  other  directors  refuse  to  allow  the 
Defcndgnta  to  inspect  them.  They  state  that  repeated 
applications  have  been  made  by,  or  on  the  part  of,  the 
Defendants  to  allow  the  inspection,  but  always  with  the 
same  result.  The  question  is,  whether  this  is  a  sufficient 
eiCDse  for  not  further  answering  the  interrogatories; 
whether,  to  use  an  expression  of  Lord  Eldan's,  parties 
shall  be  allowed  thus  to  baffle  the  jurisdiction  of  the 

Coon. 


Taylor 

V, 
RUNDELL. 


The  Defendants  are  the  lessees  of  the  mines:  the 
legal  estate  is  in  them ;  they  are  also  directors  of  the 
association,  and  proprietors  or  shareholders  in  the  con- 
cern. As  proprietors  they  have,  by  the  very  terms  of  the 
deed  of  association,  a  right,  subject  to  certain  regulations 
as  to  time,  &c,  to  inspect  and  take  copies  of  the  docu- 
ments in  question ;  and  as  directors  they  have  a  right 
to  the  inspection  of  them  at  any  time :  the  possession 
of  the  secretary  is  their   possession:  he  is  their  ser- 
vant: and  their  co-directors  have  no  right  to  exclude 
them.    Is  it  sufficient  then  for  a  party  who  is  required 
to  speak  as  to  the  contents  of  such  documents  as  are 
m  his  custody,  possession,  or  pawer^  to   say,  that  he 
cannot  comply  with  the  order  because  his  documents 
are  wrongfully  withheld  from  him  ?    I  think  not     Sup- 
pose an  agent  withholds  papers  belonging  to  his  prin- 
cipal, would  the  statement  of  such  a  wrongful  act  be  an 
excuse  for  not  producing  them,  or  not  speaking  as  to 
tbeir  contents  ?  In  a  former  case  between  these  parties, 
Lord  Cattenham  put  the  case  of  a  solicitor  wrongfully 
withholding  the  papers  of  his   client,  as  affording  no 

Q  4  excuse 


A 
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184*2.  excuse   for  the   non>production :  the    Court,   he   said, 

'^^^^"^  would  allow  the  party  time  to  vindicate  his  right ;  and 

V.  the  same  principle  will  apply  here,  though  the  difficulty 

K—  may  be  somewhat  greater. 

A  party  is  bound  to  inspect,  and  answer  as  to  the 
contents  of,  all  documents  that  are  in  his  possession  or 
power;  and  all  which  he  has  a  righl  to  inspect,  pro- 
vided be  can  enforce  that  right,  are  in  his  power. 

Exceptions  overruied. 
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18^2. 


Ex  parte  EYRE.  i842. 

Noo,  7,  8. 

In  the   Matter  of  JOHN   WRIGHT  and  Others,         i84s. 

Bankrupts. 

THIS  was  an  appeal,  in  the  form  of  a  special  case,  a  customer  of 
from  the  Court  of  Review.  .  ?  ^n>^'«g 

mm,  whose 
practice  it  was 

The  substance  of  the  case  was  as  follows :  —  Mriu  "rthirfr 

Danking-hoose, 
The  bankrupts  had  been  in  partnership  as  bankers,  securities  be- 
in  ZjondoTL     Some  years  before  the  bankruptcy,   the  ionping  to 
petitioner,  who  was  one  of  their  customers,  deposited  tomers^forsafe 

with  them  a  tin  box  marked  with  his  initials,  contain-  custody,  lent 

part  of  the  se- 
infr  divers  valuable  securities.     The  key  of  the  box  curities  con- 

was   placed  with  other  keys  of  the  same  description  box  to  Uie 

belonging  firm,  upon  an 
undertaking 
to  replace  them  in  three  months,  or  sooner  if  required ;  and  he  afterwards  lent  ouer 
part  of  such  securities  to  J.  W.,  one  of  the  partners  in  the  firm,  on  his  own  separate 
account,  other  securities  being  on  both  occasions  deposited  by  the  respective  bor- 
rowers, according  to  agreement,  in  pledge  for  those  which  were  borrowed.  After 
the  expiration  of  three  months  from  the  time  of  the  first  loan  the  firm,  with  the 
consent  of  the  customer,  deposited  other  securities  in  the  box  in  exchange  for  those 
first  pledged,  and  afterwards  became  bankrupt,  when  it  appeared  that  the  customer 
had  been  regularly  credited  in  the  books  of  the  firm  witli  interest  on  all  the  securi- 
ties borrowed,  but  that  /.  IV.  had,  without  the  knowledge  either  of  his  co-partners 
or  the  customer,  abstracted  the  securities  pledged  by  himself  upon  the  second  loan, 
aiod  had  applied  the  proceeds  to  his  own  individual  use. 

Held,  1st,  that  the  value  of  the  securities  lent  to  the  firm  was  not  a  contingent 
debt  within  the  fifty-sixth  section  of  6  G,  4.,  and  that,  as  there  had  been  no  demand 
for  their  replacement  before  the  bankruptcy,  the  customer  had  no  proveable  debt  in 
iesp<gct  thereof,  either  against  the  joint  estate  or  any  of  the  separate  estates. 

sdly,  that  the  firm  was  not  responsible  for  the  abstraction  by  J,  W.  of  the  secu- 
rities pledged  upon  the  second  loan,  although  the  key  of  the  box,  as  well  as  the 
box  itself  was  left  in  the  custody  of  the  firm,  inasmuch  as  it  did  not  appear  that 
the  firm  had  any  authority  to  open  the  box  or  to  examine  its  contents:  and  con- 
sequcDtlj  that  the  customer  had  no  right  of  proof,  in  respect  of  the  second  loan, 
against  the  joint  estate,  but  anly  acainst  the  separate  estate  of  .7.  W, 

And,  Memble^  even  if  the  firm  had  been  chargeable  for  the  abstraction  on  the 
l^round  of  ne^^igence,  the  claim  would  have  been  only  a  claim  for  unliquidated 
danu^geSy  and  therefore  not  proveable  against  the  joint  estate. 
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1842.        belonging  to  other  customers  of  the  bank,  on  lettered 
^"^r^"^^     pegs  in  a  desk  or  cupboard  at  the  banking  house,  and 
Etrb.        *^  the  said  boxes  and  their  keys  "  (as  the  case  stated) 
*^  were  in  the  custody  and  care  of  the  partnership.'* 

In   the  month  of  September   18S8,   the  petitioner's 
box  contained,  amongst  other  securities,  certain  Cuba 
bonds  to  the  amount  of  53,200/.,  which  were  trans- 
ferable by  delivery,  and   bore  interest  at  6  per  cent 
payable  in  London.     In  the  course  6f  that  month  tbc^ 
bankrupt,  John  Wright^  requested  the  petitioner  to  1< 
him  25,000/.  of  those  bonds  on  the  securi^  of  soiiw^ 
certificates  of  shares  in  the  Southampton  Railway  Conc^ 
pany,  with  which  request  the  petitioner  complied,.  aDd 
tliereupon  John   Wright  wrote  to  him   the  foUowiog 
letter. 

<<  London^  September  19th,  18S& 
<<  I  hereby,  in  consideration  of  your  lending  me 
25,000/.  Cuba  bonds,  deposit  with  you  400  certificates 
in  the  Southampton  Railway,  and  which  400  shares  I 
hereby  in  every  way  agree  to  assign  to  you,  till  the  said 
Cuba  bonds  are  redeemed  by  me ;  and  should  I  fail  in 
my  obligation,  you  are  at  liberty  to  dispose  of  the  same 
for  your  own  reimbursement  within  four  months. 

"  John  WrighiT 

On  the  same  day  25,000/.  Cuba  bonds  were  taken 
out  of  the  box,  and  398  Southampton  Railway  certificate! 
were  deposited  in  their  place  together  with  the  letter, 
and  the  next  day  the  following  memorandum,  wbicb 
was  drawn  up  by  Joseph  Beadle^  a  clerk  in  the  bankf 
was  also  placed  in  the  box. 

"  For  the  loan  from  Mr.  E.  Eyre  to  Mr.  J.  WrigUff 
25,000/.  Cuba  bonds,  Mr.  W.  has  deposited   in  Mr* 


■w^         9^- 
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Eyries  box,   398  shares   in   the  Southampton   Railway        184*2. 
Company  as  a  security,  to  which  Mr.  Wright  will  add      T^^^^V 
some  otiier  shares  when  received.  Eyre. 

*'&p/.  20th,  1838.  «  For  W.  and  Co. 

"  Joseph  BeadUr 

In  pursuance  of  the  engagement  contained  in  that 
memorandum,  John  Wright  afterwards  added  23  other 
Southampton  Railway  certificates,  and  deposited  the  same 
in  the  box,  making  altogether  421. 

In  the  month  o(  November  1839,  an  application  was 
made  to  the  petitioner  by  the  partnership  firm,  to  lend 
them  the  remainder  of  the  Cuba  bonds,  amounting  to 
28,200/L  upon  their  depositing  with  him,  as  a  security, 
certain  American  securities,  called  NorHs  Town  and 
Valley  Railway  bonds,  to  the  amount  of  33«000/.,  to 
which  application  the  petitioner  having  acceded,  the  rest 
of  the  Cuba  bonds  were,  on  the  23d  November^  taken 
out  of  the  box,  and  the  Norris  Town  and  VaUey  Rail- 
way bonds  were  deposited  in  their  place,  and,  on  the 
same  day,  J.  Wright  wrote  to  the  petitioner  a  letter  con- 
taining the  following  passage. 

"  In  respect  of  28,200/.  CtJ>a  bonds,  which  I  borrowed 
from  you  this  day  on  account  of  the  house,  we  deposit 
as  a  security  33,000/.  Norris  Town  and  Valley  Railway 
bonds,  and  we  hereby  engage  to  replace  the  said  Cuba 
bonds  at  or  within  the  expiration  of  three  months  from 
this  date,  if  you  should  require  us  to  do  so.*' 

On  the  27th  February  184?0,  the  Norris  Town  and 
Valley  Railway  bonds  were,  at  the  request  of  the  part- 
nership, exchanged  for  Cairo  City  and  Canal  bonds  to 
the  same  amount,  and  the  latter  were  deposited  in  the 
box  in  their  place. 

On 
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1842.  On  tbe  2Sd  Naoember  IS^O,  the  bank  stopped  pay- 

TT^*^"?*^  ni®^^  having  regularly  credited  the  petitioner  in  the 
Eyre.  books  half  yearly  with  interest  at  6  per  cent*  upon  the 
wholo  amount  of  the  Cuba  bonds,  down  to  the  5th  Septem- 
ber preceding.  Immediately  on  hearing  of  the  stoppage, 
the  petitioner  went  to  the  banking-house  and  asked  for 
the  box,  when,  on  examining  its  contents,  he  found, 
what  he  was  not  before  aware  of,  that  the  Southampton 
Railway  certificates  had  been  taken  out,  and  some  de- 
bentures of  the  Commercial  Steam  Packet  Company,  and 
several  American  securities,  deposited  in  their  place ;  he 
*also  found  the  following  memorandums  in  the  hand- 
writing of  Joseph  Beadle^  a  clerk  in  the  bank,  endorsed 
on  the  letter  of  the  19th  September  18S8. 

«  JWj/  13th,  184fO.  Delivered  to  ^Lt.John  Wright^ 
certificates  for  100  shares,  part  of  the  within  mentioned 
shares  deposited  as  a  security,  in  lieu  of  which  he  has 
deposited  5000/.  bonds  of  the  Maryland  Iron  and  Coal 
Company  for  the  same  purpose. 

«  For  W.  and  Co. 
"  Jos.  Beadle:' 

*«  July  30th,  1840.  Delivered  to  Mr.  John  Wright^ 
100  Southampton  Railway  shares,  part  of  the  within 
mentioned,  of  which  21  are  returned. 

«  J.  Br 

*^  October  2lsty  1840.  Delivered  to  Mr.  Wright,  50 
Southampton  Railway  shares,  part  of  the  within  men- 
tioned, and  deposited  in  lieu  thereof  5000/.  Commercial 
Company  debentures. 

«  J.  BJ' 

"  SOth  Odobei'  1840.     Delivered  to  Mr.  Wright,  100 
shares,  further  part  of  the  within  mentioned,  and  de- 
posited 
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posited  in  lieu  thereof  5000/.  Commercial  Steam  Com-        1842. 
pany  debentures.  "^7^ 

«  J.  B."  Eyre. 

^  18th  November  1 840.    Delivered  to  Mr.  Wright  the 
remaiQing  100  shares.'' 

The  fiat  issued  on  the  17th  December  1840. 

In  addition  to  the  facts  above  mentioned,  it  appeared 
from  affidavits  of  Jchn  Wright  and  Joseph  Beadle^  which 
were  set  forth  as  part  of  the  special  case^  that  none  of 
the  other  partners  in  the  bank  were  privy  to  any  of  the 
transactions  referred  to  in  these  memorandums ;  that 
the  loan  of  the  25,000/.  was  a  private  transaction  be- 
tween the  petitionir  and  J.  Wright  individually;  and 
that  the  Southampton  Railway  shares,  as  well  as  the 
ttcorities  substituted  for  them,  were  his  private  pro- 
perty; and  that  no  part  of  the  proceeds  of  the  South- 
(oipbn  Railway  shares  was  received  by  the  partnership. 
It  further  appeared  from  the  affidavit  of  Beadle^  that 
though  clerk  to  the  firm,  he  was  in  the  habit  of  attend- 
ing to  the  private  business  of  John  Wright^  and  that  he 
often  subscribed  his  name  as  acting  for  the  firm  in 
private  transactions  of  the  individual  partners,  as  well 
as  in  matters  relating  to  the  firm  itself;  and  that,  in 
this  instance,  he  had  no  authority  from  the  firm,  or  any 
of  the  other  partners,  to  interfere  with  the  securities 
lodged  by  the  petitioner  with  J.  WrigJit. 

The  petitioner,  by  his  petition  to  the  Court  of  Re- 

▼ieir,  had  prayed  that  the  Cairo  City  and  Canal  bonds 

and  also  the  securities  which  had  been  substituted  for 

the  Southampton  Railway  shares  might  be  sold,  and  that 

be  might  be  at  liberty  to  bid,  and  that  he  might  also  be 

flt  liberty  to  prove  the  deficiency  of  the  loan  of  28,200/. 

Cuba 
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1842.        Cuba  bonds  against  the  joint  estate,  and  Uie  deficiency 
^'^^"V"^^     of  the  loan  of  ^SfiQOL  Cuba  bonds  against  either  the 

Ex  portc 

Eyre.        joint   estate,   or   each   of  the   separate  estates   of  the 
bankrupts. 

The  order  made  upon  that  petition  referred  it  to  the 
commissioner  to  ascertain  the  value  of  the  2BfiOQL 
Cuba  bonds  on  the  ISth  July  1840,  and  the  petitioner 
was  declared  to  be  a  creditor  of  the  separate  estate  of 
John  Wright  for  such  value.  And  it  was  ordered  that 
the  securities  substituted  for  the  Southampton  Railway 
shares  should  be  sold,  with  liber^  to  the  petitioner  to 
bid ;  and  if  the  proceeds  of  such  sale  should  be  in- 
suflScient  to  pay  the  petitioner  the  value  of  the  25,000i{i 
Cuba  bonds,  he  was  to  be  at  liberty  to  prove  for  the 
deficiency  against  the  separate  estate  of  J*  Wright. 
And  it  was  declared  that  the  petitioner  had  not  a 
proveable  debt,  in  respect  of  the  28,200/.  Cuba  bond^ 
against  the  joint  estate  of  the  bankrupts. 


Not.  7.  On  the  special  case  now  coming  on  to  be  argued, 

Mr.  Swafistorij  Mr.  Dixon^  and  Mr.  H.  Clarke^  for  the 
assignees,  objected,  that  the  petitioner  was  precluded 
from  calling  in  question  that  part  of  the  order  which 
related  to  the  25,000/.  Cuba  bonds:  first,  because  he 
had  acted  upon  it,  by  proceeding  to  a  sale  of  the 
securities,  without  the  consent  of  the  assignees ;  and, 
secondly,  because  he  had,  previously  to  applying  for  the 
special  case,  presented  a  petition  of  rehearing  to  the 
Court  of  Review,  in  which  he  had  complained  of  that 
part  only  of  the  order,  which  related  to  the  28,2002. 
Cuba  bonds. 

The  Lord  Chancellor  said  he  should  reserve  the 
objection  until  he  should  have  heard  the  whole  case. 

Mr. 
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Mr.  Bethell  and  Mr.  Purvis^  for  the  Appellant.  1842. 

First,  as  to  the  28,200/.   Cuba  bonds  lent  to  the      Ex  parte 
partnership, — the  Court  below  considered  that  this  part  ^*"* 

of  the  petitioner's  claim  was  governed  by  the  rule  in 
Utterson  v.  Vernon  (a),  and  that  as  no  demand  bad  been 
made  for  the  replacement  of  the  bonds  before  the  bank- 
ruptcy, there  was  no  proveable  debt:  but  we  submit 
that  that  case  has  no  application,  inasmuch  as  the  firm 
by  crediting  the  Petitioner  with  interest  in  their  books, 
dispensed  with  the  necessity  of  a  demand,  and  made  the 
loan  a  present  debt.  Ex  parte  Dawman.  (b)  Besides 
the  rule  in  Utterson  v.  Vernon  was  repealed  by  the 
fifty-sixth  section  of  the  6  G.  4.  c.  16.  relating  to  con- 
tingent debts.  Ex  parte  TindaL  (c)  And  even  if  it  was 
not,  it  cannot  govern  this  case :  for  the  meaning  of  the 
letter  of  the  .19th  of  September  18S8  was,  that  the  bonds 
were  to  be  replaced  at  the  expiration  of  three  months 
at  ail  events,  and  sooner  if  required ;  and  therefore  the 
contract  was  broken  by  not  replacing  the  bonds  at  the 
end  of  that  time,  and  no  demand  was  necessary. 

• 

Next,  as  to  the  25,000/.  bonds  lent  to  J.  Wright  in- 
dividually. The  claim  of  the  petitioner,  as  to  this,  is  two- 
fold ;  a  claim  ex  contractu  against  J.  Wright^  and  a  claim 
ex  delicto  against  the  other  partners ;  for  the  Southampton 
railway  shares  having  been  intrusted  to  the  custody  and 
care  of  the  firm,  all  the  partners  were  jointly  and 
severally  responsible  for  a  breach  of  trust  committed 
by  any  one  of  their  number,  DexHiynes  v.  Noblcy  Clay-- 
ton*s  Case,  {d)  The  Court  below,  indeed,  distinguished 
that  case  from  the  present,  on  the  ground  that,  here, 
the  partnership  derived  no  benefit  firom  the  fraud ;  but 
the  doctrine  of  this  Court  as  to  the  liabili^  of  trustees, 

recognizes 

{a)  4  T.  R.  570.  (c)  8  Bing.  402. 

lb)  2  Gl.  ^  J.  241.  id)  1  Merk.  572. 
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^®*2.        recognizes  no  such  distinction,   Walker  v.  Symonds  (a), 

Ex  parte      Munch  V.  CockerdL  (i) 
Etrb. 

Mr.  Swanstan^  Mr.  Dixon  and  Mr.  Clarke^  for  the 
assignees. 

The  case,  as  regards  the  loan  of  the  28,200/.  to  the 
firm,  is  not  within  the  fifty-sixth  section  of  the  bank- 
rupt act  To  constitute  a  contingent  debt  within  the 
meaning  of  that  section,  the  demand  must  either  be 
in  its  original  nature  pecuniary,  as  was  the  case  in  Ex 
parte  Tindal^  or,  if  arising  from  a  breach  of  contract, 
the  breach  must  have  been  committed  before  the  bank- 
ruptcy, and  the  damages  must  be  of  such  a  nature  as  to 
be  ascertainable  by  the  commissioners  without  the  inter- 
vention of  a  jury.  Ex  parte  Tlie  Lancaster  Canal  Com- 
pony  (c),  Boorman  v.  Nash  (d),  Yallop  v.  Ebers  (e\ 
Green  v.  BickneU{g)y  Ex  parte  Thompson,  (h)  In 
the  present  case,  neither  of  these  conditions  is  ful- 
filled: for,  in  the  first  place,  the  substitution  of  new  se- 
curities, in  lieu  of  the  Norris  Town  and  Valley  railway 
sharest  which  was  made  with  the  consent  of  the  petitioner 
after  the  expiration  of  the  three  months,  was  a  waiver  of 
the  original  obligation  to  replace  the  bonds  within  that 
period,  even  supposing  that  the  letter  of  September 
created  such  an  obligation ;  and,  secondly,  foreign  bonds 
are  not  like  stock  in  the  British  funds,  the  market 
price  of  which  on  a  given  day  may  be  readily  ascer- 
tained. 

As  to  the  other  claim,   the  loan   of  the   25,000/L 
Giba  bonds  was  a  private  transaction  between  the  pe- 
titioner 

(a)  3  Sioantt.  1.  (e)  I  B.4r  Ad.  698. 

\h)  8  Sim,  819.  ig)  8  Ad.  4*  EU.  701 . 

(c)  Moni.  27.  (/i)  2  D.Sf  Ch,  126. 
((/)  9  J?.  4-6*.  145. 
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ddoner  and  J.  Wright^  and  the  demand  against  the  184>2. 
firm  is  a  demand  founded  not  upon  contract,  but  upon  "^^T^^^^ 
ao  alleged  breach  of  trust,  in  suffering  the  railway  Eyre. 
shares  to  be  abstracted  from  the  box.  The  case,  how- 
erer,  is  not  one  of  trust  but  of  bailment,  and  of  bail- 
ment without  hire :  for  it  does  not  appear  that  the 
baokers  derived  any  benefit  from  the  deposit  It  has 
been  generally  supposed  that  bankers  have  no  lien  for 
tbeir  customers'  balance,  upon  plate  or  other  property 
of  that  kind  deposited  with  them;  which  shews  that 
tbqr  don't  take  charge  of  such  things  in  the  cha- 
ncier of  bankers,  but  only  for  the  accommodation  of 
their  customers.  If  so,  they  are  bound  only  to  take  or- 
dinary care  of  the  articles ;  and  in  order  to  charge  them 
with  a  loss,  it  is  necessary  to  make  out  a  case  of  gross 
neg^igeDce.  For  that,  however,  there  is  here  no  pretence, 
fcr  though  the  key  was  lefl  at  the  bank,  it  does  not 
Ukw  that  the  bankers  had  any  right  to  open  the  box, 
ud  if  not,  they  had  no  means  of  knowing  what  securities 
v^  from  time  to  time  contained  in  it* 

The  Lord  Chancellor,     It  seems  difficult  to  main- 
^ that  argument  as  you  have  put  it;  for  the  special 
^  states,  as  a  fact,  that  the  securities  -—  not  the  box 
Biereljr,  but  the  securities  — were  lefl  in  the  custody  and 
<^  of  the  partnership.    But  there  is  another  view  of 
^part  of  the  case  which  has  struck  me,  and  it  is  this — 
^  afler  the  box  and  the  securities  had  been  left  with 
^  partnership  to  take  care  of,  Mr.  Eyre  entered  into  a 
^nnsaction  with  one  of  the  partners  for  the  separate  in* 
^'M  of  that  partner;  he  communicated  with  that  paitner 
vone,  and  authorized  him  to  take  out  part  of  the  se- 
ttles, and  to  substitute  others  in  their  place ;  now,  if 
he  considered  the  securities  as  under  the  care  of  the 
P^ership,  he  ought,  every  time  that  he  exchanged 
^y  of  them,  to  have  informed  the  partners ;  otherwise. 
Vol  I.  R  how 
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184^  ^    how  were  they  to  know  what  the  box  from  time  to 
time  contained  ? 


Ex  parte 
Etrb. 


Mr.  Purvis  in  reply. 


1843.  The  Lord  Chancellor. 

Jan.  12. 

This  is  a  special  case  from  the  [Court  of  Review, 
arising  out  of  the  bankruptcy  of  Messrs.  Wright  and 
Co. 

No  objection  has  been  raised  by  the  assignees,  as  to 
that  part  of  the  order  by  which  Mr.  Eyre  is  allowed  to 
prove  in  respect  of  the  25,000/.  Cuba  bonds  against  the 
separate  estate  of  Mr.  fVrigfU.  The  principal  ques- 
tion is,  whether  he  is  entitled  to  prove  against  either 
the  joint  or  separate  estates  in  respect  of  the  28,000/. 
Cuba  bonds  which  were  lent  to  the  partnership. 

They  undertook  in  the  first  instance  to  replace  them 
at  or  within  three  monthsj  if  required  to  do  so.     No 
application  for  that  purpose  was  made;  and  after  the 
expiration  of  the  three  months  the  partnership  requested 
permission  to  exchange  the  original  securities,  which 
they  had  so  deposited,  for  the  Cairo  bonds.     This  was 
accordingly  done,  but  without  any  new  stipulation  as 
to  the  period  of  redemption.     After  this  transaction, 
therefore,  the  time  for  replacing  the  Cuba  bonds  became 
indefinite :  and  it  was  not  incumbent  upon  the  partner- 
ship to  replace  them,  until  they  were  requested  so  to 
do  on  the  part  of  Mr.  Eyre.     But,  as  no  such  demand 
was  made  before  the  bankruptcy,  I  think  the  Court  of 
Review  properly  decided  that  this  was  not  a  debt  that 
could  be  proved  under  the  fiat.     The  provisions  of 
statute  6  G.  4.,  respecting  the  proof  of  contingent  debts, 

was 
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was  referred  to  in  the  argument;  but  it  does  not  appear        1848. 
to  me  that  those  provisions  have  any  application  to  the     ^P""^^^^ 
present  question.  Etrb. 

The  remaining  question  is,  whether  the  partnership 
estate  is  liable  for  any  loss  that  may  have  been  sustained 
by  the  subtraction,  from  Mr.  Eyre^s  box,  of  the  London 
and  Southamptoti  railway  certificates,  and  the  substitu- 
tion by  Mr.  Wright  of  other  securities  in  lieu  of  them, 
^thout  the  authority  of  Mr.  Eyre.     It  was  objected, 
that  the  pedtioner  was  not  entitled  to  complain  of  this 
part  of  the  order.     First,  because  having  presented  a 
pedtion  of  rehearing  to  the  Court  of  Review,  he  con- 
fined his  complaint  to  so  much  of  the  order  as  related 
to  the  28,0002.  Cuba  bonds ;  and,  secondly,  because  he 
acted  upon  this  part  of  the  order,  by  insisting  upon 
the  sale  of  the  substituted  securities,  in  opposition  to 
the  wishes  and  remonstrances  of  the  assignees.     The 
Judge  of  the  Court  of  Review  was  of  opinion  under 
these  circumstances,  that  Mr.j^^  had  no  right  to 
hire  this  question  raised  upon  the  special  case.     I  do 
ikA  think  it  necessary  to  express  any  opinion  upon  this 
point    For  as  the  case  has  been  fully  argued  before 
0^  not  only  upon  the  question  of  form  but  upon  the 
DKrits,  it  will  be  more  satisfactory,  upon  the  view  I 
htve  taken  of  the  case,  to  determine  it  upon  the  latter 
S^ODDd— «upon  the  substance,  rather  than  the  form. 

It  is  material,  for  this  purpose,  to  advert  to  the  facts 
tt  stated  in  the  special  case.     The  transaction  as  to  the 
S^OOOJl  Cuba  bonds,  and  the  substitution  of  the  railway 
certificates,  was  entirely  a  private  and  separate  transac- 
licm  between  Mr.  Eyre  and  Mr.  Wright.     The  partner- 
ship had  nothing  to  do  with  it.      They  had  no  interest 
in  the  railway  certificates,  nor,  when  the  certificates 
were  withdrawn  by  Mr.  Wright^  were  they  applied  in 

R  2  any 
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1S45.  ^    any  wmy  to  the  use  of  the  partnership.     The  act  was  a 
tortious  act  committed  by  one  partner,  not  acting  for  the 
partnerdiip  or  for  any  partnership  obgect,  but  in  his 
sqMuate  character,  and  for  hb  own   individual   and 
separate  purposes.     The  decision  in  Deoaynes  ▼.  NcbUj 
which  was  cited,  proceeded  upon  a  very  different  state 
of  ctrcnmstances.     In  that  case  the  Exchequer  bills 
were  sold  by  the  acting  partner  without  the  knowledge 
of  Deoaynesj    but  for   partnership  purposes,  and  the 
money  was  applied  to   the   use  of  the  partnership. 
The  amount  therefore  became  a  partnership  debt,  and 
the  estate  of  Divaynes  was  of  course  liable.      The  facts 
of  the  present  case  are  wholly  different,  for  the  ab- 
straction of  the  railway  certificates  was  a  wrongful  act 
committed    by  Wright  for  his  own   private  purposes, 
and,  under  the  circumstances  which  I  have  stated,  I 
think  the  partnership  was  not  responsible- 
It  was  contended,  however,  that  the  joint  estate  was 
liable  on  another  ground,  viz. :  that,  as  the  securities  were 
deposited  with  the  partnership,  they  were  bound  to  see 
that  they  were  not  subtracted,  and  that  they  are  charge- 
able by  reason  of  their  n^ligence.     But  Mr.  Eyre  per- 
mitted Mr.  Wright  to  exchange  the  railway  certificates 
for  the   Cuba  bonds:   the   partnership   was  not  con- 
sulted upon  that  occasion ;  and  when  Mr.  Wright  sub- 
stituted the  other  securities  for  the  railway  certificates^ 
why  was  it  to  be  supposed  that  this  was  not  done  with 
Mr.  Eyr^s  sanction  as  in  the  case  of  the  former  exchange  ? 
The  box,  indeed,  was  in  the  custody  of  the  partnership; 
but  it  does  not  appear  from  the  case,  that  they  had  any 
right  to  examine  the  contents.     Mr.  Eyre  had  access 
to  it  whenever  he  pleased,  and  might  remove,  or  an* 
thorize  any  other  person  to  remove  whatever  portion  of 
them  he   might  think  proper,   without  consulting  or 
askmg  leave  of  the  partnership.      It  does  not  appear  to 

me^ 
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me,  therefore,  that  there  is  any  ground  for  imputing 
negligence  to  the  partnership  in  this  transaction,  or  to 
charge  the  joint  estate  with  the  loss  which  Mr.  Ejp-e  has 
sustained. 


184S. 


Ejc  parte 
Eyre. 


But  supposing  a  case  of  negligence  had  been  esta- 
blished so  as  to  render  the  partnership  liable,  this  would 
rather,  I  think,  be  a  case  of  unliquidated  damages  re- 
quiring the  intervention  of  a  jury,  than  a  debt  to  be 
proved  under  the  fiat.  I  am  of  opinion,  therefore, 
upon  the  whole  matter,  that  the  judgment  of  the  Court 
of  Review  should  be  affirmed,  and  with  costs. 


In  re  THOROLD  a  Bankrupt.  1845. 

Augutl  S, 
October  16. 

THIS  was  an  appeal,  in  the  form  of  a  special  case.  If  a  bankrupt 
from  the  Court  of  Review.     The  question  which  J!"  ^"^l^ 

'  cotnoaence 

it  raised  was,  whether,  according  to  the  true  construction  an^  action, 

of  the  twenty-fourth  section  of  the  Sic  6  Vict,  c.  122.  (a)  proJ^w  to 

^e  annul  the  fiat 
within  the 
time  limited  for  that  purpose  b^  the  twenty-fourth  section  of  5  ScGFict.  c.  129.  the 
Court  of  Review  has  no  discretionary  jurisdiction  to  entertain  a  petition,  presented 
after  that  time  has  expired,  to  annul  the  fiat,  however  satisfactorily  the  aelay  may 
be  accounted  for. 


(a)  Be  it  enacted,  that  if  the 
bankrupt  shall  not,  if  he  were 
within  the  United  Kingdom  at 
the  date  of  the  adjudication, 
within  twenty-one  days  after 
the  advertisement  of  his  bank* 
ruptcy  in  the  London  Gazette, 
or  if  he  were  in  any  other  part 
of  Europe  at  the  date  of  the  ad- 
judicatioDy  within  three  months 


after  such  advertisement,  or  if 
he  were  elsewhere  at  the  date  of 
the  adjudication,  within  twelve 
months  after  such  advertisement, 
have  commenced  an  action,  suit, 
or  other  proceeding  to  dispute 
or  annul  the  fiat,  and  shall  not 
have  prosecuted  the  same  with 
due  diligence  and  with  effect, 
the  Gauette  contaioing  such  ad- 


R  3 


vertisement 
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1 848. 


In  re 
Thorold. 


the  Gazette  in  which  a  bankruptcy  is  advertised,  is,  at 
the  expiration  of  the  time  mentioned  in  that  section, 
conclusive  evidence  of  such  bankruptcy,  for  the  purpose 
of  excluding  the  exercise  of  a  discretionary  jurisdiction 
by  the  Court  of  Review,  to  annul  the  fiat  on  the  ground 
of  the  absence  of  tiie  legal  requisites.  The  Chief  Judge 
of  that  Court  being  of  opinion  that  it  was  not  intended 
to  be  conclusive  evidence  for  that  purpose,  had,  in  this 
case,  entertained  a  petition  by  the  bankrupt  to  annul  the 
fiat,  after  twenty-one  days  had  elapsed  from  the  date  of 
the  advertisement,  and  had  ordered  that  the  petition 
should  stand  over  in  order  that  witnesses  might  be 
examined,  viv&  vode^  as  to  whether  the  legal  requisites 
did  or  did  not  exist. 


The  special  case,  which  was  prepared  at  the  instance 
of  the  assignees  by  way  of  appeal  from  that  order,  after 
stating  that  the  fiat  issued  on  tiie  12th  of  December 
1842,  that  the  adjudication  took  place  on  the  22d,  and 
that  on  the  24th  a  duplicate  of  it  was  served  on  the 
bankrupt  who  was  then  a  prisoner  in  Nottitigham  gaol, 
proceeded  to  state  the  steps  thereupon  taken  by  the 
bankrupt,  which  were,  in  substance,  as  follows. 

On  the  25th  of  December  the  bankrupt  wrote  a  letter 
to  the  compiissioner  acting  in  the  prosecution  of  the 
fiat,   stating  that  he  had   never   been  a   trader,  and 

begging 


vertiseroent  shall  be  conclusive 
evidence  in  all  cases  as  against 
such  bankrupt,  and  in  all  actions 
at  law  or  suits  in  equity  brought 
by  the  assignees  for  any  debt  or 
demand  for  which  such  bank- 
rupt might  have  sustained  any 
action  or  suit  had  he  not  been 


adjudged  bankrupt,  that  such 
person  so  adjudged  bankrupt 
became  a  bankrupt  before  the 
date  and  suing  forth  of  such 
fiat,  and  that  such  fiat  was  sued 
forth  on  the  day  on  which  the 
same  is  stated  in  the  Gazette  to 
bear  date. 
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begging  to  be  informed  what  course  he  should  take  184S. 
fcr  the  purpose  of  annulling  the  fiat :  that  letter  having  ^^T^^^'^^ 
been  answered  on  the  27th  by  the  official  assignee,  Thorold. 
the  bankrupt,  on  the  28th,  wrote  to  his  solicitor  in  Z/m- 
(fai,  directing  him  if  possible  to  prevent  the  advertise- 
ment of  the  bankruptcy  in  the  Gazette^  but  if  that  could 
not  be  done^  to  take  proper  proceedings  for  annulling  the 
fiat:  it  being,  however,  then  too  late  to  shew  cause  against 
the  adjudication,  the  bankruptcy  was  advertised  in  the 
GtaOte  on  the  SOth  of  December.  On  the  18th  of 
Jtmaryf  the  solicitor  sent  the  draft  of  a  petition  to 
amnl  the  fiat  to  a  Mr.  Payne  who  was  his  agent  at  Not^ 
ti^kamf  with  instructions  to  get  it  signed  by  the  bank- 
mpt:  but  owing  partly  to  the  accidental  absence  of  Mr. 
Pcyne  from  Nottinghamj  and  partly  to  the  necessity  of 
sending  the  petition  back  to  London  for  amendment, 
the  presentation  of  it  was  delayed  until  the  28th  of 
Jmmy. 


The  special  case  now  coming  on  to  be  argued,  ^^'  s- 

Mr.  Anderdon  and  Mr.  Dixon  appeared  for  the  ap- 
pellants. 

Mr.Smifs^on  and  Mr.  Terrell^  for  the  respondent 


The  Lord  Chancellor  gave  the  following  judg-       Oct,  le. 
^t,  in  writing,  during  the  long  vacation. 

By  the  twenty-third  section  of  5  &  6  Vict.  c.  122.,  the 
""Anipt  is  allowed  five  days,  after  being  served  with  a 
duplicate  of  the  adjudication,  to  shew  cause  against  its 
^'^ty.  If  he  omits  to  do  so,  notice  of  the  adjudica- 
^  is  to  be  published  in  the  London  Gazette.     Still, 

R  4  however, 
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184>S.       however,  he  is  not  precluded  from  disputing  the  fiat, 

^nre  ^"^  ^^  "^"^^  ^^  ^^^  within  a  certain  limited  time.  For 
Trorold.  by  the  twenty-fourth  section,  if  he  shall  not,  within 
twenty-one  days  after  the  advertisement  of  the  bank- 
ruptcy in  the  Gazette^  have  commenced  an  action,  suit, 
or  other  proceeding  to  dispute  or  annul  the  fiat,  the 
Gazette  containing  such  advertisement  shall  be  con- 
clusive evidence  in  all  cases  as  against  the  bankrupt, 
and  in  all  actions  at  law  and  suits  in  equity  brought  by 
the  assignees  suing  in  respect  of  the  bankrupt's  estate, 
that  such  person  so  adjudged  bankrupt  became  a  bank- 
rupt before  the  date  and  suing  forth  of  such  fiat.  A 
petition  to  the  Court  of  Review  to  annul  the  fiat  is,  I 
think,  obviously  comprehended  within  the  words  ^  other 
proceeding"  in*  this  section.  But  the  <* proceeding"  as 
well  as  the  ** action  or  suit"  must  be  commenced  within 
twenty-one  days.  The  rule  is,  I  think,  imperative. 
It  may  be  too  rigid,  but  the  Court  has,  I  conceive,  no 
authority  to  relax  it*  If  it  should  be  found  inconvenient 
or  productive  of  hardship,  the  legislature  must  apply 
the  remedy. 

The  question,  therefore,  in  this  case  is,  whether  the 
proceeding  was  commenced  within  the  time  limited  by 
the  act,  and  I  think  it  was  not  The  commencement  of 
the  action  or  suit  is  the  suing  out  of  the  writ,  and  the 
commencement  of  the  proceeding  by  petition  is,  I  con- 
ceive, the  presenting  of  the  petition.  Neither  the  notice 
to  the  commissioner,  nor  the  mere  preparation  of  the 
petition  can,  I  think,  be  considered  as  the  commence- 
ment of  the  proceeding  within  the  meaning  of  this  sec- 
don.  It  must  be  an  act  analogous  to  the  commence- 
ment of  an  action  or  suit  Accordingly  in  the  seventeenth 
section  of  the  previous  act  1  &  2  ^.  4.  c.  56.^  which  is 
in  pari  materi&j  the  time  for  disputing  the  adjudication 
runs  from  the  presenting  of  the  petition  to  the  Court  of 

Review. 
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fie?iew.    ^  If  any  trader  adjudged  bankrupt  shall  be        1843. 
ffliuded  to  dispute  such  adjudication,  and  shall  present     ^^^^^"^^ 
I  petition,  praying  the  reversal  thereof,  to  the  Court  of     Thorold. 
Senew  (such  petition  to  be  presented  within  two  calen- 
dar months  from  the  date  of  such  adjudication),  such 
Court  of  Review  shall  proceed  to  hear  and  decide  on 
tbesaid  petition/'   I  refer  to  this  act  merely  for  the  pur- 
pose  of  illustrating  and  confirming  my  opinion  as  to 
wba^  in  the  case  of  a  petition,  is  to  be  considered  the 
commencement  of  the  proceeding.    As  to  the  effect  of 
the  clause  in  other  respects,  it  may  be  observed,  that 
it  has  not  the  strong  negative  words  contained  in  the 
twentjr-fburth  section  of  the  new  act 

If  I  am  right  in  my  construction  of  the  statute,  it 

seems  superfluous  to  consider  the  reasons  assigned  to 

eicnse  the  delay  in  presenting  the  petition.     But  I 

camKit  avoid  observing  that  the  instructions  to  dispute 

the  fiat  were  sent  to  the  solicitor  as  early  as  the  28th  of 

LttembeTf  and  it  does  not  appear  why  the  petition  was 

not  ready  for  the  bankrupt's  signature  before  the  18th 

^January.    A  little  more  activity  in  this  respect  might 

hnre  rendered  the  circumstance  of  Mr.  Payne's  absence 

ihogelher  immaterial. 

Idiink  the  order  cannot  be  supported. 
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1843. 


1842. 

Dec.  9.  12. 

1843. 

May  II, 


JONES  V.  SMITH. 


Upon  an  as- 
ngnment  of 
an  outstand- 
ing mortgage 
term,  in  con- 


T>Y  a  settlement  made  on  the  marriage  of  David 
-^^  Jones  the  PlaintifiPs  late  father,  dated  the  S  1st  of 
August  1820,  David  JaneSf  in  consideration  of  1000/. 
the  fortune  of   Sarah  his  intended   wife,   conveyed   a 

nderation  of  a  certain  real  estate  (which  was  then  vested  in  him  in  fee, 
further  ad-  ^  ^  • 

subject  to  a  mortgage  term  of  500  years,  for  securing 

2000/.  to  Samuel  BenneU)^  to  the  use  of  himself  for  life, 

with  remainder   to  .a  trustee,    to  preserve  contingent 

remainders;  with  remainder  to  the  use  and  intent  that 

Sarah  his  wife  should  receive  out  of  the  rents  an  annual 


vance,  the 
assignee  was 
informed  that 
a  settlement 
had  been 
made  upon 
the  marriage 

gagor,  but  was  sum  of  100/.  ,by  way  of  jointure,  in  bar  of  dower,  with 

assured  by        remainder  to  the  first  and  other  sons  of  the  marriage 
him  and  his  ° 

wife  that  it       in  tail ;  with  remainder  to  David  Jones  in  fee. 
related  only 
to  the  fortune 
of  the  wife, 
and  did  not 
include  the 
mortgaged 
estate,  al- 
though in 
fact  it  did. 
Upon  a  bill 
filed  by  the 
eldest  son  of 
the  marriage, 
who  was  te- 

undertheset-    February  1824,  to  4000/.     Thomas  Smith  died  in  the 

tlemcnt.  Held,  year  1834,  and  David  Jones  in  the  year  1836.     And 
that  the  a»- 

in   1838  the  bill  was  filed  by  the  eldest  son  of  the 

marriage  against  Esther  Smith  as  the  administratrix  of 

Thomas  Smithy  and  other  parties,  praying  amongst  other 

things,  a  declaration  that  Esther  Smith  might  stand  an 

incumbrancer 


In  the  year  1823,  Thomas  Smithy  who  was  an  at- 
torney at  Chester^  at  the  request  of  Jones  paid  off  Ben- 
nett and  took  an  assignment  of  the  mortgage  term,  and 
upon  the  fiuth  of  a  representation  by  Jones,  that  the  mort- 
gaged estate  was  not  included  in  the  marriage  settle- 
ment, made  further  advances  to  him  from  time  to  time 
upon  the  same  security,  by  means  of  which  advances 
the  debt  due  upon  the  mortgage  amounted,  on  the  28th 


signee  of  the 
term  was  not 
affected  with 
notice  of  the 
settlement,  it 
appearing 
from  the 


Plaintiff's 

own  evidence,  that  the  asngnee  had  really  believed  the  representation  so  made  to 

him  to  be  true. 
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incumbranoer  on  the  estate  to  the  extent  of  2000/.  only,        184S. 
on  the  groand  that  at  the  time  of  advancing  the  money, 
Thomas  Smith  had  notice  of  the  settlement. 

• 

The  aocoant  given  of  the  transaction  by  the  Defendant 
coincided  with  the  statement  contained  in  the  following 
Wtter,  dated  in  October  1836,  written  by  Thomas  Smithy 
^fter  he  had  become  acquainted  with  the  contents  of 
the  settlement,  and  which  was  put  in  evidence  by  the 
flaintiS 

• 

^At  the  times  I  made  the  advances  both  Jones  and 

^  wife  solemnly  assured  me,  and  indeed  offered   to 

'luike  oath,  that  no  settlement  was  made  of  his  estates 

<^  their  marriage,  but  that  a  settlement  was  made  of 

'^fortone  of  1000/.  only.     I  placed  confidence  in  this 

'l^atement— Previous  to  the  last  Ruthin  assizes  they 

^plied  to  me  for  a  further  loan,  which  I  consented  to 

^▼ance  upon  having  a  deed  in  trust  to  sell,  and  a  fine 

levied  by  Jones  and  his  wife,  and   I  then  required  a 

^>ght  of  the  settlement :  this  was  at  last  brought  to  me ; 

^^  to  my  great  surprise,  I  found  it  to  be  a  settlement 

of  his  estates  previous  to  his  marriage ;  in  consequence 

^f  which  I  declined  advancing  the  money.     Jones  bsi6. 

*^  wife  solemnly  declare  that  they  never  gave  instruc- 

^ums  for  the  settlement,  and  that  they  never  knew  the 

intents  until  it  was  brought  to  me,  which  was  a  few 

days  before  the  last  Buthin  assizes." 

In  addition  to  that  evidence,  the  Plaintiff  examined 
his  mother  Sarah  Jones:   she  having  previously  re- 
leased her  jointure  under  the  settlement.     Her  evidence 
was  as  follows :  ''The  first  time  I  became  acquainted 
with  Thomas  Smith  was  in  the  summer  of  1823.     He 
came  to  Acre  House  for  the  purpose  of  seeing  the  pro- 
P^  of  my  late  husband,  before  he  put  a  mortgage 

upon 
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1843.  upon  it  I  was  present  on  that  occasion,  and  no  one 
else  but  my  child.  On  that  occasion,  Tliomas  Smith 
asked  me  a  question  as  to  the  settlement  made  on 
my  marriage  with  David  Jones.  The  question  he  asked 
me  was,  '  How  did  you  come  to  bestow  your  all  on  so 
needy  a  person  ?'  I  replied,  *  I  have  not  been  quite  so 
improvident  and  simple  as  that.'  He  said,  <  I  under- 
stand you  had  a  pretty  good  fortune.'  *I  told  him 
what  I  had,  and  that  my  friends  had  taken  care  of  me 
before  my  marriage.'  He  said,  ^  In  what  way  ? '  <  Had 
you  a  settlement  ? '  I  replied,  <  Yes,  I  had.'  He  then 
asked  me  where  it  was,  and  said,  *  I  must  see  it.'  I  said, 
<  It  was  with  my  brother.'  This  conversation  took  place 
before  dinner.  No  other  person  except  my  said  child 
was  present  at  it.  She  is  dead.  After  dinner,  Thomas 
Smithy  addressing  my  husband,  said,  *  I  understand 
thb  good  lady  has  taken  care  of  herself,  and  I  must 
see  the  settlement.'  My  husband  replied,  that  he  was 
afraid  that  he  {Thomas  Smith)  could  not  see  it  without 
displeasing  my  aunt,  who  he  said  was  a  rich  old  lady, 
and  it  might  be  an  injury  to  him  (my  husband),  or 
words  to  that  effect.  Thomas  Smith  asked,  if  he  could 
not  see  it  without  her  knowing  it  ?  More  was  said  upon 
the  subject  which  I  do  not  exactly  recollect ;  but  my 
husband  at  length  promised,  that  he  would  tr}'  and 
get  it  from  my  brother  for  the  said  Thomas  Smith. 
There  was  no  one  else,  excepting  Thomas  Smithy  my 
husband,  and  myself,  present  when  this  last  conversa* 
tion  took  place.  At  that  time,  to  the  best  of  my  know- 
ledge, Thomas  Smith  had  not  advanced  my  husband 
any  money.  When  I  last  saw  the  settlement,  it  was  in 
the  possession  of  Thomas  Smithy  who  then  refused  to 
deliver  it  to  me,  saying,  that  he  would  keep  it  with  the 
deeds,  where  it  ought  to  have  been  long  ago;  and  that 
neither  Mr.  Jones  nor  I  had  any  thing  to  do  with  the 
property,  as  it  was  entailed.     I  told  him  I  was  sorry 

for 
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britf  that  I  did  not  know  that  it  was  entailed,  or  that         I84S. 
tiiere  WIS  any  more  than  100/.  settled  upon  it. 

At  the  hearing  of  the  cause  before  Vice-chancellor 

H^Hgramf  his  Honor  held  that  the  Defendant  was  not 

tflbcted  with  notice  of  the  settlement ;  from  which  de- 

ctakn  the  Plaintiff*  appealed,  and  the  appeal  now  came 

oo  to  be  heard. 

Mr,  BeUieU  and  Mr.  Parry ^  in  support  of  the  appeal. 

The  Vice-Chancellor  in  stating  the  grounds  of  his  de- 

cuioQ  in  this  case  {a\  began  by  dividing  the  cases  of  con- 

stnicti?e  notice  into  two  classes :  the  first,  consisting  of 

those  cases  in  which  the  party  charged  has  had  actual 

notice  that  the  property  in  dispute  was,  in  fact,  charged, 

UKomberedy  or  in  some  way  affected;  the  second,  of 

those  in  which  the  Court  has  been  satisfied  from  the 

^^idence  before  it,  that  the  party  had  designedly  ab< 

stiined  from  enquiry  for  the  very  purpose  of  avoiding 

notice;  and,  in  the  passage  of  his  Honor's  judgment 

^hich  immediately  follows,  he  says  that  the  proposition 

^law  upon  which  the  second  class  of  cases  proceeds  is, 

not  that  the  party  had  incautiously  neglected  to  make 

^oiries,  but  that  he  had  designedly  abstained  from 

>Qch  enquiries  for  the  purpose  of  avoiding  knowledge,  (a) 

Now  the  question  upon  this  appeal   is,  whether  this 

^nnciation  of  the  doctrine    (upon  which,   be   it   ob- 

*^f»ed,  the  whole  of  his  Honor's  subsequent  reasoning 

proceeds)  excluding,  as  it  does,  those  cas^s  in  which 

"*c  party  has  omitted  to  make  enquiry,  not  with  any 

iraodulent  intent,  but  merely  from  want  of  due  caution, 

^  wanranted  by  the  previous  authorities  on  the  subject. 

We 

(«)  I  Uore^  SS*  See  however  to  this  part  of  his  judgment  in 
''^^'Reidf%IIare,^5':,etteq,,  the  principal  case  and  explains 
^herc  the  Vicc-Chancellor  refers      it. 


#, 
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IMS.  WentNBt  dMitBiioc  In  lEerm  ^.  JBl {itX  Ijard 
Enkime  swa  tbe  princxpie  dios:  "^Tke 
chct  nocice^  wfaich  from  the  Datsre  of  the 
cifcrjr  pcrioii  of  uiiSuuj'  pmdaioe  nast  oeoeamily 
bsfe.*  hk  Jmdkmm  T.  Bane  {h)j  Sr  J.  Lemdk  SK!f%,  *^  Jk- 
tboogfabe  (the  porrhin  r)  wtj  m  fcct  ha^e  been  igDoraiil 
of  the  setdemeo^  aooording  to  the  a^enBent  of  the  plea, 
yet  in  cquitj  he  must  be  fixed  with  all  die  knovle^e 
which  it  was  reasonabte  he  should  acquire.''  In  WkU^ 
bread  t.  Jordan  (^ ),  Baron  Atdervm  b  still  more  ex- 
plicit. ^  A  pordiaser,''  he  says,  *^  is  not  indeed  bound 
to  use  extraordinary  drcmnspection :  nor,  on  the  odier 
hand,  do  I  apprehend  it  to  be  necessary  to  make  out 
express  fraud  on  hb  part.  If  he  be  grossly  n^l^oit  in 
omitting  to  inquire,  it  b  at  all  erents  suflSdent  to  fix 
him  with  notice."  So  in  KameAf't.  Green  (if),  the  caution 
required  from  a  purchaser  b  described  by  Sir  <^  Leack 
as  ordinary  or  reasonable  caution;  and  it  b  evident, 
from  the  ocmtext,  what  it  was  that  hb  Honor  meant  by 
that  term ;  not  the  caudon  of  a  man  unused  to  the  forms 
and  habits  of  business,  but  legal  caution,  such  a  caution 
as  implies  fiuniliarity  with  professional  subdedes  and 
technical  forms ;  for,  after  observing  that,  to  a  profes- 
sional eye,  the  receipt  on  the  back  of  the  deed  would 
have  indicated  irregularity,  though  to  an  ordinary  per- 
son it  might  not,  hb  Honor  adds  ^^  he  cannot  protect 
himself  from  implied  nodce  by  not  having  used  the 
ordinary  caution  of  employing  a  solicitor."  And  lastly, 
in  accordance  with  all  these  authorities  Sir  E,  Sugden  {e) 
says,  '^  What  is  sufficient  to  put  a  purchaser  upon  in- 
quiry is  good  notice." 

Now 

(a)  ISTm.IH.    Seep.120.  (</)  5  lf.4- JT.  699.  Seep.713. 

\h)  2  8.Sf  St.  A12.    See  p.  475.  (<?)  SF.^  P.  468. 

(c)  1  J9.  4-  C.  303. 
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Now  how  can  it  be  said  that  there  was  not  suffi- 
cient b  this  case  to  pat  the  Defendant  upon  inquiry, 
vben  it  appears  that  he  was  informed  of  the  existence 
tf  a  settlement,  that  a  suspicious  excuse  was  given 
bt  its  non*production,  and  a  representation  made  as 
to  its  contents  by  the  very  party  who  was  interested 
in  deceiving  him?    Was  his  conduct  in  resting  satisfied 
t^itfasach  a  statement,  consistent  with  that  ordinary  pru- 
dence^ that  reasonable  caution,  which  is  required  from  a 
pmthaser  ?  The  Vice-Chancellor  thought,  and  no  doubt 
i^htly,  that  the  n^ligence  was  not  such  as  to  raise  a  pre- 
sumption of  wilful  blindness :  but  it  appears  from  the 
cases  above  referred  to,  that  much  less  than  wilful  blind- 
ness is  sufficient  to  fix  a  party  with  notice ;  and  that  the 
ml  doctrine  of  the  Court  is  what  the  Vice-Chancellorcalls 
avagoe  and  untenable  position,  namely,  that  a  purchaser 
is  bound  to  use  ordinary  and  reasonable  caution.   If  it  be 
ssked  what  else  he  should  have  done,  the  answer  is,  that 
which  was  given  in  Ferrars  v.  Cherry  {a)^  "If  he  could  not 
^^btarn  a  sight  of  the  deeds  he  should  have  inquired  of  the 
^8  relations."    Suppose  a  party  dealing  with  an  heir 
^  the  purchase  of  an  estate,  were  told  that  the  ancestor 
1^  a  will,  but  that  it  included  only  leasehold  estates. 
Woald  any  prudent  person  rely  on  such  a  statement,  or 
think  that  it  dispensed  with  further  inquiry  ?  The  most 
>>tbfiictory  test  of  what  reasonable  caution  requires  in  any 
pven  case  is  the  practice  of  experienced  conveyancers, 
^  it  is  certain  that  no  conveyancer  would  allow  such  a 
purchase  to  be  compjjeted  without  ascertaining  from  an 
ii^spection  of  the  will,  that  it  did  not  include  the  property 
^question.     It  is  said  indeed,  that  the  cases  are  not 
P^el;  for  that  a  will  imports  a  disposition  of  a  man's 
^hole  property,    whereas    there    is    no    presumption 
^^  a  man  settles  all  his  real  estate  on  his  marriage. 

T^at, 

(a)  2  Vem,  384. 
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That,  however,  is  not  such  a  distinction  as  a  convey- 
ancer would  in  practice  think  it  safe  to  rely  on :  and, 
therefore,  for  the  present  purpose  at  least  the  cases  are 
analogous,  and  the  same  measure  of  caution  which  is 
shewn  to  be  used  in  the  one^  may  fairly  be  required  in 
the  other. 


Mr.  T\imer  and  Mr.  Bacon^  for  the  respondent. 

All  the  cases  in  which  a  purchaser  has  been  held  to 
have  had  constructive  notice  of  the  contents  of  an  instru- 
ment which  he  has  not  actually  seen,  have  been  cases  in 
which  he  had  actual  notice  that  the  instrument  in  question, 
or  some  other  instrument  the  inspection  of  which  would 
have  led  him  to  it,  related  to  the  property  which  was  the 
subject  of  his  contract;  whereas,  in  this  case,  the  only 
notice  which  the  Defendant  had  was  of  a  settlement, 
which  he  was  at  the  same  time  assured  did  not  relate  to 
the  property.  If  the  doctrine  were  not  to  be  so  limited, 
if  a  party  were  to  be  affected  by  every  instrument  he 
might  hear  of,  which  might  or  might  not  relate  to  the 
property,  notwithstanding  an  assurance  that  it  did  not  so 
relate,  it  would  be  impossible  for  any  man  who  had 
notice  that  any  part  of  a  large  estate  was  in  mortgage  to 
purchase  or  take  a  security  upon  any  other  part,  without 
requiring  the  production  of  every  mortgage  deed  of 
which  he  might  have  had  such  notice.  The  cases  of 
Miles  V.  Langley  (a),  Plumb  v.  Fluitl  (b)  and  Evans  v. 
Bicknell  (c),  are  all  instances  of  the  disposition  of  the 
Court  to  limit  rather  than  to  extend  the  doctrine  of  con- 
structive notice.  Whitbread  v.  Jordan  (d)  stands  upon 
the  very  verge  of  the  doctrine,  and  can  only  be  recon- 
ciled with  the  last-mentioned  cases,  either  on  the  sup- 
position that  the  evidence  taken  altogether  shewed  wilful 
blindness  on  the  part  of  the  mortgagee,  or  that  the 

notoriety 

(a)  I  R.4r  M.  59.  (c)  6  Vet.  174. 

{b)  S  Anstr.  452.  {d)  iV.^  C.  J05. 
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notoriety  of  the  custom  among  publicans  to  deposit 
their  title  deeds  with  their  brewers,  was  equivalent  to 
actual  notice  to  the  mortgagee  of  the  purpose  to  which 
the  deeds  which  were  not  forthcoming  had  been  applied. 
Hiem  v.  Mill,  {a) 

It  is  suggested  that  the  Defendant  in  this  case 
ought  not  to  have  been  satisfied  with  the  statement  of 
Jones^  and  that  he  ought  to  have  required  the  settlement 
to  be  produced ;  but  suppose  that  after  what  had  passed 
between  Mr.  and  Mrs.  Jones  and  the  Defendant,  relative 
to  this  settlement,  the  latter  had  refused  to  complete  his 
contract  for  the  mortgage  unless  the  settlement  were 
produced ;  would  the  Court  have  listened  to  such  a 
suggestion  as  a  defence  to  a  bill  for  specific  perform- 
ance ?  McQueen  v.  Farquhar.  {b)  A  purchaser  may  have 
reason  to  suspect  that  his  vendor  has  committed  an  act 
of  bankiniptcy,  yet  such  a  suspicion  would  be  no  answer 
to  an  action  for  the  purchase  money. 


1848. 


But  whatever  be  the  limits  of  the  general  doctrine  of 
constructive  notice,  the  Plaintiff  in  this  case  has  pre- 
cluded himself  from  the  benefit  of  it  by  his  own  evidence. 
For  constructive  notice  is  nothmg  more  than  a  presump- 
tion of  notice  arising  from  certain  facts ;  it  is  true,  that 
where  the  presumption  exists  it  is  so  violent  that  the 
Court  will  not  allow  it  to  be  controverted  by  the  party 
against  whom  it  is  raised ;  but  in  this  case  the  presump- 
tion is  negatived  by  the  very  party  who  seeks  to  raise 
it;  for  it  is  in  the  Plaintiflf's  own  evidence  that  we  find 
it  stated  as  a  fact,  that  the  mortgagee  placed  confidence 
in  the  assurance  given  to  bim  that  the  estate  in  question 
was  not  included  in  the  settlement,  (c) 

Mr. 


(fl)  13  K«.  114. 
(i)  1 1  Vet.  467. 
(c)  Besides  the  cases  reFerred 
to  in  the  text,  the  rest  of  those 

Vol.  I. 


which  were  cited  in  the  Court 
below  (see  1  Hare^  43.)  were  also 
commented  upon  in  the  course 
of  the  present  argument. 
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J0NE9 

Smith;  ^^  Lord  Chancellor. 

May  11.  •pjjjg  ^j^g  ^jj  appeal  from  a  decision  of  Vice-Chan- 

cellor Wigraniy  and  was  a  case  involving  the  doctrine 
of  constructive  notice. 

The  first  question  was,  whether  the  transaction  on 
the  part  of  Thomas  Smith  was  band  fide.  Mr.  Smith  was 
applied  to  to  advance  money  on  mortgage  security.  No 
antecedent  debt  was  due  to  him;  he  paid  his  money 
at  the  time  upon  the  execution  of  the  security,  and  he 
had  no  motive  whatever  for  advancing  money  on  in- 
sufficient, imperfect,  or  doubtful  security.  Up  to  this 
point  of  the  case,  therefore,  there  is  no  reason  to  sup- 
pose that  the  transaction  on  his  part  was  otherwise  than 
perfectly  fair,  honest,  and  bonajide.  The  question 
then  is,  whether  there  is  any  thing  to  the  contrary  in  the 
evidence.   Now,  the  evidence  consisted  of  a  letter  of  Tho' 

,  mas  Smith  J  and  a  deposition  of  Sarah  Jones^  who  was  the 
widow  of  David  Jones.  In  the  letter  it  was  stated,  that 
when  applied  to  to  advance  money  upon  this  security. 
Smith  asked,  whether  there  was  any  settlement  executed 
on  the  marriage  of  David  and  Sarah  Jones :  he  was 
told  there  was  a  settlement,  but  that  it  was  confined  to 
the  wife's  property,  which  consisted  of  1000/.,  and  did 
not  extend  to  the  real  estate  of  David  Jones  ;  and  both 
Jones  and  his  wife  offered,  if  necessary,  to  make  oath 
as  to  the  truth  of  that  statement.  That  letter  of  Thomas 
Smith  was  put  in  by  the  Plaintiff  as' his  evidence,  —  his 
representation  of  the  transaction.  In  addition  to  that 
there  was  the  evidence  of  Sarah  Jones:  she  was  the 

•  mother  of  the  Plaintiff,  and  she  executed  a  release  of 
her  interest  under  the  settlement,  which  I  think  was 
100/.  a  year,  in  order  to  render  herself  a  competent 
witness :  the  bias  on  her  mind  must  have  been  strongly 

in 
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in  favour  of  the  PlaihtiiF,  but  her  evidence  does  hot 
tend  to  contradict  the  statement  given  by  Thomas 
Smith  in  the  letter  to  which  I  have  alluded,  and 
which  was  made  evidence  by  the  Plaintiff.  I  must, 
therefore,  take  that  statement  to  be  in  substance  correct. 
It  is  further  to  be  observed,  that  in  the  course  of  her 
testimony  a  reason  is  assigned  why  Thomas  Smith  did 
not  insist  on  the  production  of  the  settlement. - '  Smith 
asked  for  it,  and  was  told  by  David  Jones  that  it  was 
in  the  possession  of  his  wife's  brother,  and  that  he  was 
afraid  he  could  not  get  possession  of  it  without  dis« 
pleasing  his  aunt,  who  was  a  very  rich  old  lady.  Under' 
these  circumstances,  putting  credit  in  the  statement 
that  was  made  he  advanced  money  on  the  mortgage, 
and  I  think  under  these  circumstances,  the  conclu- 
sion that  the  Vice- Chancellor  came  to  was  correct-^ 
that  the  transaction  was  fair,  honest,  and  bondjlde  cfa 
part  of 'Mr.  Smith :  and,  indeed,  nothing  was  advan(5^ 
at  the  bar  for  the  purpose  of  leading  to  the  conclusion 
that  there  was  any  thing  morally  improper  in  his*  eon- 
duct  with  reference  to  the  transaction. 


184S. 


Joim* 

V, 


The  question  therefore  resolves  itself  into  this,  whether, 
where  a  party  is  informed  of  the  existence  bf  an  instru- 
ment which  may,  but  which  does  not  necessarily,  idBPect 
the  property  he  is  about  to  purchase,  or  upon  which  he 
is  about  to  advance  money,  and  it  is  at  the  same  time 
stated,  that  the  instrument  does  not  affect  that  property^ 
but  relates  to  some  other  property,  whether,  if  he  acts 
fairly  and  honestly,  and  believes  that  statement  to  be  true, 
but  it  turns  out  in  the  result  that  be  is  misled,  and  that 
the  instrument  does  relate  to  the  property,  he  is  under 
such  circumstances  to  be  fixed  with  notice  of  the  con- 
tents of  the  instrument  ?  Undoubtedly,  inhere  A  party 
has  notice  of  a  deed,  which  from  the  nature  of  it  must 
affect  the  property,  or  is  told  at  the  time  that  it  doe^ 

S  2  affect 
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1843.  affect  it,  he  is  considered  to  have  notice  of  the  contents 
of  that  deed  and  of  all  other  deeds  to  which  it  refers : 
but  where  a  party  has  notice  of  a  deed  which  does  not 
necessarily  —  which  may  or  may  not — affect  the  pro- 
perty, and  is  told,  that  in  fact  it  does  not  affect  it  but 
relates  to  some  other  property,  and  the  party  acts  fairly 
in  the  transaction,  and  believes  the  representation  to 
be  true,  there  is  no  decision  that  goes  the  length  of 
saying  that  if  he  is  misled,  he  is  fixed  with  notice  of  the 
instrument.  I  am  not  disposed  to  extend  the  doctrine 
of  constructive  notice,  and  in  expressing  this  opinion, 
I  believe,  I  act  in  conformi^  with  the  opinion  fre* 
quently  expressed  by  my  immediate  predecessor. 

As  to  the  cases  which  were  cited  in  the  argument, 
many  of  them  have  no  bearing  on  this  case,  and  others 
go  to  establish  principles  which  are  not  in  controversy, 
and  which  do  not  admit  of  dispute ;  but  the  cases  which 
have  the  most  direct  bearing  upon  the  present  are  Jack'^ 
son  V.  Raaoef  Whitbread  v.  Jordan^  and  Kennedy  v.  Green^ 
decided  first  by  Sir  J.  Leach^  Master  of  the  Rolls,  and 
afterwards  by  Lord  Btvugham.  As  to  Jackson  v.  Rvwe 
the  case  was  this.  Mrs.  Jackson^s  mother  on  her  mar- 
riage had  an  estate  settled  on  her  for  life,  with  power 
of  appointment  in  favour  of  her  children.  She  sur- 
vived her  husband,  and  executed  the  power  in  favour 
of  her  daughter,  and  continued  in  the  receipt  of  the 
rents,  and  married  a  second  husband.  On  that  mar- 
riage —  I  am  stating  now  what  must  be  inferred  from 
the  form  of  the  pleadings  —  she  represented  that  she 
was  seised  in  fee,  and  she  executed  a  conveyance  in  fee 
to  her  husband ;  the  husband  received  the  rents  during 
his  life,  and  upon  his  death  his  son  claimed  the  pro- 
perty as  heir  or  devisee.  And  the  contest  was  between 
the  wife's  daughter,  Mrs.  Jackson^  in  whose  favour 
the  appointment  was  made,  and  Baa>e  the  son.    It  was 

contended 
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contended  that  the  husband  was  a  purchaser  for  value 
^ttboat  notice,  and,  as  the  consideration  was  admitted, 
the  qaestion  turned  on  notice.     Now  it  is  obvious  in  that 
cue,  that  if  the  husband,  at  the  time  of  the  marriage, 
had  looked  at  the  deed,  the  only  deed  under  which  Mrs. 
JaAmfs  mother  clfumed  the  property,  he  must  have  seen 
diatdie  had  only  an  estate  for  life :  and  it  was  very  pro- 
perly dedded  by  the  Vice-Chancellor,  that  if  he  allowed 
t  porcfaaser  for  value  to  hold  under  those  circumstances, 
itwonld  enable  any  disseisor  to  make  a  marketable  title, 
<od  OQ  that  ground  the  Vice-Chancellor  decided  the 
ose  in  favour  of  the  Plaintiff,  and  no  one  can  find 
&olt  with  that  decision.     Either  the  party  did,  or  he 
did  not  investigate  the  title;  if  he  did   not,  he  was 
guilty  of  great  negligence ;  if  he  did,   he  must  have 
seen  that  the  party  conveying  to  him  had  only  an  estate 
far  life.    It  does  not  appear  to  me,  therefore,  that  the 
case  iX  Jackson  y.  Rawe  has  any  very  close  application  to 
the  present  case. 


1M2. 


Then  comes  Whiibread  v.  Jordan^  decided  by  Baron 
JUenon  in  the  Exchequer.    The  case  first  came  before 
^  and  I  have  revived  my  recollection  of  the  facts  by 
looking  at  the  report  of  it,  and  it  appears  to  me  that 
tluit  case  was  decided  on  the  ground,  that  the  learned 
Jodge  was  satisfied  that  the  transaction  was  not  hon& 
Jtde^  and  that  the  party  had  purposely  abstained  from 
making  inquiry,  the  money  being  advanced  for  securing 
a  pre-existing  debt;  that,  in  short,  there  was  wilful  blind- 
ness.   That  was  evidently  tlie  impression  on  the  mind 
of  the  learned  judge,  but  he  said,  that  even  if  it  were 
not  80^  the  facts  of  the  case  were  such  as  to  amount 
to  Diligence  of  so  gross  a  nature,  that  it  would  be  a 
cloak  to  firaud  if  it  were  permitted.     These  were  the 
prindples  upon  which  that  case  was  decided,  but  which 
do  not  appear  to  apply  to  the  present. 

S3  As 
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.  As  to  the  case  of  Kennedy  v.  Green^  a  fraud  had  been 
committed  on  Mrs.  Kennedy^  and  for  the  purpose  of 
acoomplishiog  it,  a  firaudulent  deed  had  been  executed : 
GreeUy  the  purchaser  .of  the  estate,  had  nothing  to  do 
with  the  fraud,  aod  the  question  was,  simply,  whether  he 
bad  notice  of  rit*  Generally,  notice  to  an  attorney  is  notice 
tq  th^  client*  Mr.  Bostock  was  his  attorney,  and  the 
question  was,  whether,  Bostock  had  notice.  Now  Bostock 
had  notice  in  this  particular  way.  He  had  been  him- 
self concerned  in  and  the  party  guilty  of  the  fraud:  but 
this  Court,  in  opposition  to  the  opinion  of  Sir  J.  Leach, 
was  of  opinion  that  that  was  not  a  species  of  notice 
which  Plight  to  affect  Green.  But  then  it  was  said,  and 
properly  said,  that  even  supposing  that  to  be  the  case, 
and  leaving  out  of  consideration  the  circumstance  that 
Mr.  Bostock  knew  of  the  transaction,  as  having  been  an 
actor  in  it,  yet,  as  an  attorney  acting  for  Green,  he  must, 
upon  the  bare  inspection  of  the  deed,  have  had  such  a 
suspicion  of  fraud  raised  in  his  mind,  as  to  have 
rendered  it  imperative  on  him  to  make  further  inquiry ; 
and  upon  that  ground  the  case  was  decided  in  favour  of 
the  PlalntiiT. 


These  were  the  cases  which  were  pressed  most 
strongly  upon  me  in  the  argument,  but  it  does  not 
appear  to  me  that  they  have  any  close  bearing  upon  the 
present.  Undoubtedly,  in  the  present  case,  a  cautious, 
prudent,  circumspect  person  would  not  have  advanced 
money  without  production  of  the  deed  :  but  that  is  not 
the  principle  on  which  cases  of  this  sort  have  been  decided. 
The  case  of  Cotkay  v.  Sydenham  (a),  which  was  one  of 
the  cases  cited  at  the  bar,  was  of  this  description.  A 
party  had  notice  of  thedraft  of  a  settlement  having  been 
actually  prepared :  in  fact  he  had  himself  prepared  it. 
The  question  was,  whether  he  was  to  be  considered  as 

having 
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Imving  construcdve  notice  of  the  deed  itself.     Now,  a 
pnident,   cautious,  and  wary  person  knowing  that  a 
draft  had  been  prepared,  would  take  care  to  inquire 
betnre  he  advanced  his  money,  whether  a  deed  had 
been  executed  in  conformity  with  that  draft;  yet  Lord 
Thfflam  held,  that  a  party  having  notice  as  a  purchaser 
—die  case  was  that  of  a  trustee,  but  he  put  the  case  of 
an  ordinary  purchaser — that  the  draft  of  a  deed  had 
been  prquured,  was  not  to  be  considered  as  having 
oonstmc^e  notice  of  the  deed  itself,  unless  he  knew 
that  the  deed  had  been  executed.      Suppose  that,  in 
this  case,  the  party  had  been  told  that  there  was  no 
aetdement:  it  is  quite  clear  he  would  not  have  been 
affected  with   notice:   still,  notwithstanding  the  state- 
ment that  there  was  no  settlement  on  the  marriage,  a 
person  about  to  advance  his  money,  if  he  were  a  very 
prudent,  cautious,  and  wary  person,  would  inquire  of 
the  connections  of  the  parties,  whether  or  not  a  settle- 
ment had  been  executed,  before  he  advanced  any  con- 
aderable  sum  of  money. 


1842. 


I  don't  think,  therefore,  that  the  present  case  goes 
beyond  this,  thit  a  prudent,  cautious,  and  wary  person 
would  have  inquired  further.  The  want  of  that  prudence, 
QKQtion,  and  wariness  is  not  sufficient,  according  to  the 
d^oos  and  the  principles  which  have  hitherto  been 
^^  on,  to  affect  the  party  with  notice.  I  do  not  con- 
soler this  a  case  of  gross  negligence :  and  I  am  of  opinion 
^  the  party  having  acted  bonajide,  and  having  only 
<^tted  that  caution  which  a  prudent,  wary,  and  cautious 
person  might  and  probably  would  have  adopted,  is  not 
^  be  fixed  with  notice  of  this  instrument.  I  am  satisfied 
^  he  «cted  bond  fide  in  the  transaction,  and  under 
Aese  circumstances  I  think  the  Vice-Chancellor's  de- 
cinon  was  right,  and  that  the  appeal  must  be  dismissed 
t^  costs. 

S  4 
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May  27.      In  the  Matter  of  T.  G.  WAINE WRIGHT  and  Wife. 

^"^  ^-  AND 

In  the  Matter  of  the  Stat  3  &  4  W.^.  c.  74. 


On  the  hus- 
band of  a  mar- 
ried woman, 
tenant  for  life 
under  a  settle- 
ment, being 
convicted  of 
felony,  the 
Court  of 
Chancery  be- 
comes pro- 
tector of  the 
settlement. 


T  ANDS  were  devised  by  a  will  to  the  use  of  a  mar- 
'^^^  ried  woman  for  life,  with  remainder  to  the  peti- 
tioner in  tail,  with  remainder  over.  The  husband  of  the 
tenant  for  life  having  been  transported  for  felony,  this 
petition  was  presented,  praying  that  the  Lord  Chancellor, 
as  protector,  under  the  Act,  of  the  settlement  made  by 
the  will,  would  be  pleased  to  consent  to  a  disposition  of 
the  estate  by  the  Petitioner  for  the  purpose  of  barring 
the  entail. 


Junes. 


The  Vice-Chancellor  of  England  to  whom  the  appli- 
cation had  been  made  in  the  first  instance  had  refused 
it,  being  of  opinion  that  the  case  was  not  provided  for 
by  the  act.  {a) 

The  application  was  now  renewed  l)y  way  of  appeal, 
before  the  Lord  Chancellor. 

Mr.  Humphry  and  Mr.  Walford^  appeared  for  the 
Petitioner. 


The  Lord  Chancellor. 

■ 

The  question  in  this  case  arises  out  of  the  eonstruo- 
tion  of  the  act  for  the  abolition  of  fines  and  recoveries. 


Mrs.  Wainenmghl  was  tenant  for  life  under  the  settle- 
ment, and,  as  owner  of  this  prior  estate,  she  and  her 
husband  became   protector  of  the    settlement      The 

husband 

(a)  Set  II  Sinu  552. 
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husband  was  convicted  of  felony,  and  the  question  was        1843. 
whether  under  those  circumstances  the  Court  of  Chan-     ^T^^'^*^'^^ 

In  re 

oery  and  the  wife  together  could  consent  to  a  disposition      Wains- 
of  the  property.     The  Vice-Chancellor  thought  not. 
I  have  considered  the  case,  and  with  the  greatest  re- 
spect for  the  judgment  of  the  Vice-Chancellor,  I  have 
come  to  a  difierent  conclusion. 

The  first  point  to  be  considered  is,  the  constitution 
o(  protectors  under  the  act*  The  owner  of  the  prior 
estate  is  the  protector,  and  where  husband  and  wife 
have  the  prior  estate,  they  jointly  constitute  the  pro- 
tector. Where,  also,  in  a  settlement  several  persons  are 
nominated  to  fill  the  office  of  protector,  the  entire  body 
is  called  the  protector  of  the  settlement.  But  if  you 
look  at  the  act,  you  find  that  the  term  protector  is  not 
confined  to  the  aggregate  body,  but  that  the  individuals 
constituting  the  body  are  separately  styled  protectors. 
This  is  clearly  the  case  in  the  48th  section  which  pro- 
vides, that  where  the  Court  of  Chancery  is  the  pro- 
tector of  a  settlement  in  lieu  of  any  person,  and  there 
is  ^  any  other  person  protector  of  the  same  settlement 
jointly  with  such  person,**  a  disposition  by  the  tenant 
in  tail,  though  approved  by  the  Court,  shall  not  be 
valid  unless  such  other  person  **  being  protector  as 
aforesaid '^  shall  consent  thereto.  So  in  the  91st  sec- 
tion, to  which  I  shall  have  further  occasion  to  refer, 
provision  is  made  for  the  case  where  the  Court  of 
Chancery  is  the  protector  of  a  settlement  in  lieu  of  the 
husband  pf  a  married  woman.  I  think,  therefore,  that 
in  the  construction  of  this  act,  the  term  protector  is 
applicable  equally  to  the  entire  body  taken  collectively, 
and  to  each  individual  separately. 

Referring  now  to  the  3dd  section,  we  find  it  pro- 
videdy  that  if  any  person  protector  of  a  settlement 

shall 
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184d.       shall  be  convicted  of  treason  or  felony,  the   Court  of 

■"^"v^*^^     Chancery  shall  be  protector  of  the  settlement  in  lieu  of 

Wains-       suph  person.     If  then,  the  term  protector  applies  to 

WRIGHT,      ^g^  individual,  this  clause  comprehends  the  very  case 

in  question:  that  is,  if  the  husband  is  to  be  called  pro» 

tector,  and  the  wife  to  be  called  protector  as  well  as  both 

together  to  be  called  protector,  the  case  comes  distinctly 

within  the  terms  of  the  act. 

«    »  -    ■ 

1  ,But  if  there  were  any  doubt  upon  this  point,  it 
would  be  removed  by  the  91st  section,  which  appears 
to  dispose  of  the  precise  case.  By  that  clause  the 
Court  of  Common  Pleas  is  authorized  to  dispense 
with  the  concurrence  of  a  husband  to  his  wife's  dis- 
posal of  property  in  the  event  of  his  being  of  unsound 
mind,  or  under  other  disabilities ;  and  it  is  then  provided, 
that  the  clause  shall  not  apply  to  the  case  of  a  married 
wpman  where,  under  the  act,  the  Lord  Chancellor  or 
Court  of  Chancery  shall  be  the  protector  of  a  settlement 
in  lieu  of  her  husband  *— clearly  contemplating  in  that 
provision,  what  I  say  is  the  natural  construction  of  the 
8Sd  c^Iause,  that  the  Court  of  Chancery  may  be  pro- 
tector in  the  place  of  the  husband.  And  the  appli- 
cation of  the  91st  section  becomes  the  stronger,  when 
it  is  considered  that  the  question  can  only  arise  where 
the  wife  is  protector  by  reason  of  her  estate,  for,  if  she 
were  appointed  by  name  to  be  protector,  the  con- 
currence of  her  husband  would  not  be  requisite,  and 
if  this  be  so,  the  proviso  could  hardly  apply  to  any 
other  case  than  the  present. 

It  would,  indeed,  be  very  extraordinary  if  it  should 
be  otherwise;  if  the  legislature  should  have  thought 
it  necessary  to  provide  for  a  case  which  very  rarely 
O0CUI8,  viz»:-— that  both  husband  and  wife  should  be 
.    oonvicted  of  felony  and  should  have  omitted  to  pro- 
vide 
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vide  ior  a  case  of  comparatively  ordinary  occurrence.        1843. 

Notbog  bat  the  clearest  expressions  would  justify  such  ^^^^ 

I  ODQ^pdon.  of  the  statute.    .  Wainb- 


The  doubt  seems  to  have  arisen  from  the  direction  in 
Ae  24th  section,  that  the  husband  and  wife  together 
imH  be  the  protector  of  a  settlement  in  respect  of  the 
wife's  estate,  and  be  deemed  one  owner.    But  it  is  clear, 
for  what  reason  that  direction  is  givea    It  had  been  de- 
clared by  the  preceding  section,  that  where  there  were 
joint  tenants  or  tenants  in  common^  each  should  be  a  dis- 
liwt protector  as  to  his  own  share;  and  it  was  intended 
dut  this  should  not  apply  to  the  case  of  husband  and 
vife^  bttt  that  the  concurrence  of  both  should  be  requisite 
to  the  disposal  of  any  part  of  the  property. 

'  I  am  of  opinion,  therefore,  that  the  case  is  within  the 
act  There  is,  however,  an  omission  in  the  33d  sec- 
tion, which  it  is  proper  to  notice.  The  words  are — 
''If  any  person,  protector  of  a  settlement,  shall  be  con- 
victed of  treason  or  fislony ;  or  if  any  person  not  being  the 
<Mmer  of  a  prior  estate  under  a  settlement  shall  be  the 
protector  of  such  settlement  and  shall  be  an  infant, 
or  if  it  shall  be  uncertain  whether  such  last- mentioned 
person  be  living  or  dead,  then  his  Majesty's  High  Court 
of  Chancery  shall  be  the  protector  of  such  settlement 
io  liea  of  the  person  who  shall  be  an  infant  or  whose 
caditeoce  cannot  be  ascertained," — omitting  the  case  of 

*  person  convicted  of  treason  or  felony.  • —  But  I  think 
Aat  the  omission  must  be  supplied  by  implication, 
oAierwise  no  effect  can  be  given  to  the  previous  words, 

*  if  any  person  protector  of  a  settlement  shall  be  con- 
victed of  treason  or  felcHiy."     Now  these  words  cannot 
be  struck  out  of  the  act,  and  it  is  much  more  natural  to 
ivpply  the  words  ^^  in  lieu  of  the  person  who  shall  be 
c^^ttricted"  than  to  adopt  a  construction  which  would 

deprive 
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1842.  deprive  the  preceding  words  of  all  meaning.    Ko  dif- 

^^^*^'^^*'^  ficulty,  therefore,  arises  out  of  this  omission,  and,  as  I 

Wainb-  am  told,  the  Vice-Chancellor  laid  no  stress  upon  the 

WRIGHT.  circumstance. 


1842.          ,th^*        LAUTOUR .».  HOLCOMBE. 

Nov.  16.  / 

Jan%i.       npHE  Plaintiff  being  resident  abroad,  had,  in  an  early 
Xiie  surety,  stage  of  the  suit,  been  required  to  give  the  usual 

(!?.''.^?2'^^*   security  for  costs.     The  cause  was  heard  on  the  17th 

Plaintiff  re-  •'  . 

lident  abroad,  March  1842,  when  the  bill  was  dismissed  with  costs. 

5l!St  a  few"^"  ^  ^^^  ^^y^  ^^^^^  ®"^  before  the  costs  had  been  taxed 
days  af^er  the  under  the  decree,  the  surety  for  costs  became  bankrupt ; 
mining  the  «"^»  *"  ^^  month  of  July  following,  the  Plaintiff,  being 
bill  with  costs,  g^ju  abroad,  presented  a  petition  of  rehearing. 

and  before  the  ^  ^  ° 

costs  bad  been 

taxed  under         ^^  Bethell  now  moved  on  behalf  of  the  Defendant, 

It.    The  ' 

Plaintiff  that  the  Plaintiff  might  give  better  security  for  the  costs, 

sented  a 

hearing,  the  *       ^1**  Wokffieldf  conird^  said  that  the  motion  was  un- 

Court  ordered  precedented,  that  the  cause  was  out  of  Court  by  the 
the  proceed-      *^  .  ,         "^ 

ings  upon  it      dismissal  of  the  bill,  and  that  there  was  no  instance  of 

luit^the^  security  for  costs  being  required  between  a  decree  dis- 
Plaintiff  missing  the  bill  and  an  appeal.     It  was  the  right  of 

found  a  new  ^^e  appellant  to  have  his  cause  reheard  on  making  the 
surety.  usual  deposit,  and  giving  the  usual  undertaking  for  the 

payment  of  the  costs  of  the  appeal,  and  the  Court  had 
no  authority  to  impose  terms  upon  him  in  the  exercise 
of  that  right.  The  appeal  did  not  put  the  Defendant 
in  a  worse  position  for  recovering  the  costs  of  the  suit 
than  he  was  in  before.    Why  should  it  put  him  in  a 

better  ? 
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better?  At  all  events,  the  application  came  too  late. 
The  appellant^s  briefs  bad  been  delivered  and  hb  counsel 
instmctedy  and  the  appeal,  but  for  particular  circum- 
stances, would  have  been  already  in  the  paper.  A  party, 
who  asked  security  for  costs,  should  come  promptly, 
and  not  wait  until  the  cause  was  ready,  to  be  heard. 

Mr.  Bethell  in  reply. 

It  is  not  for  the  Plaintiff  to  say  that  the  cause  is  out 
of  Court,  when  he  has  himself  given  it  a  new  existence 
by  his  petition  of  rehearing.  There  might  be  some 
ground  for  the  argument  on  the  other  side  if  no  security 
bad  been  given  or  required  before  the  decree :  but  the 
former  order  is  the  foundation  of  the  present  motion : 
and  if  it  was  right  to  require  security  then,  it  is  still 
more  right  now. 


1842. 


Lautour 

V. 
HOLCOMBK. 


The  Lord  Chancellor  said,  he  did  not  see  why  a 
new  security  should  not  be  given  for  the  costs  of  the 
suit  in  the  place  of  that  which  had  failed;  and  he  should 
therefore  order  tlie  Plaintiff  to  find  a  new  surety  within 
fourteen  days.  The  delay,  however,  in  making  the 
application,  had  been  such,  that  he  did  not  think  he 
should  be  justified  in  staying  the  hearing  of  the  appeal ; 
the  brieft  had  been  delivered  and  counsel  instructed 
before  the  motion  was  made.  He  would  .therefore  hear 
the  appeal,  and  it  would  be  for  him  to  consider,  when 
he  had  heard  it,  what  he  would  do  in  case  the  security 
should  not,  in  the  meantime,  have  been  perfected. 


Nov.  95. 


t 

That  order  not  having  been  complied  with,  and  the 
appeal,  in  consequence  of  several  postponements  for  the 
ooDvenienoe  of  counsel,  being  still  unheard, 

Mr. 


1845. 
Jan.  3 1  • 
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1842. 


Lautour 

0. 
HOLCOMBE. 


Mx.BetkM  and  Mr.  £^atxm,  -  on  behalf  of  the  De- 
fendant, now  moved  that  the  appeal  might  be  dismissed 
with  costs,  or  that  the  hearing  of  it  might  be  stayed 
until  the  Plaintiff  should  give  security  according  to  the 
course  of  the  Court,  pursuant  to  the  order  of  the  25th 
November.  TTiejT  cited  Camac  v.  Grant  (a),  Cliffy  v. 
Wilkinson  (i),  Veitck  v.  Irving  (c),  Tredwell  v.  Birch,  {d) 


[On  Camac  ▼•  Qrani  being  cited, 

The  Lord  Chancellor  said.  The  Vice-Chancellor 
seems,  in  that  casie,  to  have  ordered,  that  if  security 
were  not  given  within  a  certain  time,  the  bill  should 
be  dismissed.  That  is  rather  a  strong  measure:  at 
common  law  the  order  would  be  a  stay  of  proceedings, 
and  not  that  judgment  should  be  entered  for  the  De- 
fendant. (^)] 

Mr.  fVak^ld,  contra^  observed,  that  although  the 
motion  was,  in  form,  a  motion  for  security,  it  was,  in 
effect,  a  motion  for  payment  of  the  costs  of  the  suit : 
for  no  sooner  would  the  security  be  given,  than  it 
would  be  enforced  for  the  payment  of  the  costs  already 
taxed.  All  the  cases  cited  were  cases  of  security  for 
future  costs.  What  was  asked  here  was  security  for 
costs  already  incurred,  for  which  there  was  no  pre- 
cedent 


7^  Lord  Chancellor* 

When  the  Court  orders  security  to  be  given,  it  means 
effectual  security.  In  this  case  security  had  been  given 
before  the  decree;  but  the  surety  afterwards  became 

bankrupt. 


(a)  I  iSim.  348. 
lb)  4  iSSfR.  lS2b 
(e)  U  i^tiR.  Ig9. 


(d)  1  F.  4-  Coll.  476. 

(e)  See  F6x  v.  Blew,  5  Mad 
147.;  see  p.  149. 
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iMokrupt    All  that  the  Court  is  now  asked  to  do,  is 

to  make  the  security  what  it  originally  was,  and  what 

tk  Court  originally  intended  it  to  be.     But,  in  fact,  I 

consider  that  I  have  already  decided  this  question,  when 

the  esse  was  last  before  me.     The  reason  I  did  not 

tlien  stay  the  proceedings  was,  that  the  application  was 

made  too  late.    I  therefore  said  I  would  order  security  to 

be  giVen,  and,  if  it  was  not  given,  I  would  then  consider 

what  was  to  be  done.     Since  that  time  two  months 

liave  elapsed,  and  nothing  has  been  done:  there  has 

been  ample  time  for  the  party  to  complete  the  security, 

and  I  think  the  proceedings  must  now  be  stayed  till  he 
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In  consequence  of  this  order,  the  security  was  duly 
perfected,  and  the  appeal  came  on  to 'be  heard  on  the 
21st  April  1843,  when  it  was  dismbsed  with  coats. 


1842. 


Lautoub 

V, 
HOLCOMBB. 


PANTON  V.  LABERTOUCHE. 


1845. 
Juiy  5. 


irregular  for 
his  solicitor  to 
be  his  surety. 


rV^H£  Plaintiff,  who  was  abroad,  having  been  ordered  Where  a 
-*-    to  give  securi^  for  costs,  his  solicitor  executed  a  required  *to 
bond,  as  his  surety,  to  the  clerk  of  records  and  writs  5>^®  security 

^  ,  for  costs,  It  18 

for  lOO/. 

A  motion  was  now  made  on  behalf  of  the  Defendant 
that  the  bond  might  be  set  aside,  and  that  the  Plaintiff 
might  be  ordered  to  procure  some  other  person  in  the 
pbice  of  the  solicitor,  to  give  security  according  to  the 
coarse  of  the  Court,  before  the  Defendant  should  be 
obliged  to  answer  the  bill. 

Mr. 
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1843. 


Panton 

p. 
Laber- 

TOUCHE. 


Mr.  Bethell  and  Mr.  Piggoit  for  the  motion,  con- 
tended that  it  was  irregular  for  a  solicitor  to  be  se- 
curity for  his  client  in  such  cases.  That  in  the  courts 
of  common  law  there  was  an  express  rule  against  it; 
and  that  the  principle  of  policy  upon  which  that  rule 
was  founded,  namely,  the  protection  of  solicitors  against 
the  importunity  of  their  clients,  applied  equally  to  courts 
equity. 


Mr.  Uoydf  cotUrd. 


The  Lord  Chancellor. 

I  cannot  call  the  practice  irregular,  because  there 
appears  to  have  been  no  previous  decision  upon  the 
point.  But  I  think  it  an  improper  practice,  and  that 
the  rule  in  the  courts  of  common  law  being  founded 
upon  sound  policy,  a  similar  rule  ought  to  prevml  here. 
I  shall,  therefore,  make  the  order. 
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M«DERMOTT  v.  KEALY.  •^«''-  3>- 

1845. 
Feb.  13. 

A  TESTATOR  gave  and  devised  all  the  residue  The  enrol- 
of  his  real  and  personal  estate,  on  trust  out  of  "^"ee^of  a 

the   rents,  issues,  and  profits,  to  pay  certain  annuities  Vice-Chan- 
^•.  .J  ,.  j»«i        i_.         J-        ^1-     cellor  does  not 

to   his  widowy  his  son,  and  his  daughter,  during  their  require  his 

respective  lives,    and    to  accumulate    the    surplus  of  wgnatureas 
such    rents,  &c*  during  their  joint  lives,  and  the   life  of  the  Lord 
of  the  survivor;  and  on  trust  upon  the  death  of  the  ^**^^°ti,e 
survivor,  to  sell  and  convert  the  whole  into  money;  and  enrolment  of 
to  pay  and  divide  the  proceeds  unto  and  amongst  the  ^quent  to  a 

children    of  his  said  son  and  daughter,  as  and  when  decree,though 

-        , ,  .     ,  .  .  .  it  recites  the 

they  should  respectively  attain  twenty-one,  with  cross  decree,  is  not 

limitations  over,  of  the  shares  of  such  children  as  should  P^l^  '^  *"  !?"" 

rolment  of  the 

die  under  that  age,  to  the  survivors.  decree;  but 

Held,  that  it 

The  testator  died  in  1814,  his  son  in  1816,  and  his  ^nts  a  re- 
widow  in  1817.     A  suit  having  been  instituted  shortly  hearing  of  the 

"  .  "^  decree,  at 

after  the  testator's  death  for  the  execution  of  the  trusts  least  where 

of  the  will,  a  decree  was  made  in  the  year  1818,  bv  ^''^  ^*"^'' 

^  '     '    cannot  oe 

ivhich   the  will  was  established,  and  the  trusts  thereof  varied  without 

J.       X    1  ^    i_  •  J  •  -.  ^«  being  made 

were  directed  to  be  carried  into  execution*  inconsistent 

with  the  order. 

In  the  year  1835  the  period  of  twenty  years  from  the 
testator's  death  expired ;  but  the  testator's  daughter 
being  still  living,  the  income  of  the  property  con- 
tinued to  be  accumulated  as  before :  and  various  orders 
were  after  that  time  made  in  the  cause  for  the  pay- 
ment of  costs  and  other  expenses  incidental  to  the 
execution  of  the  trusts  of  the  will,  out  of  the  accruing 
income;  and,  lastly,  by  an  order  made  by  the  Vice- 
Chancellor  on  the  SOth  of  January  1840,  on  the  pe- 
tition of  some  of  the  children  of  the  testator's  daughter, 

Vol.  I.  T  who 
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1842.        who  had  attained  twenty-one,  it  was  ordered  that  an 

T^rlT^^^^      allowance  of  100/.  a  year  should  be  made  to  each  of 
M*Dermott  ^ 

V,  them  out  of  the  accruing  rents  and  profits    and  in- 

^^^^'  come  of  the  real  and  personal  estate  during  the  life  of 
'  their  mother,  or  until  the  further  order  of  the  Coart, 
which  order  was  afterwards  enrolled.  The  enrolment, 
which  was  in  the  usual  form,  after  reciting  the  bill  and 
answer,  the  decree,  and  the  petition  on  which  the  order 
in  question  was  made,  and  further  reciting  that  *'  upon 
heading  the  said  petition,  the  said  decree,  and  certain 
subsequent  orders  [enumerating  all  the  previous  orders 
subsequent  to  the  decree],  the  Court  did  order,  8lc^** 
proceeded  thus:  —  **  It  is  therefore  this  present  day, 
the  SOth  of  January  1840,  by  the  Right  Honorable 
Charles  Christopher^  Baron  Cottenham  of  and  in  the 
County  of  Cambridge^  Lord  High  Chancellor  of  Great 
Britain^  and  by  the  High  and  Honorable  Court  of 
Chancery,  and  the  power  and  authority  thereof^  ordered 
and  adjudged  that  &c.  [pursuing  the  words  of  the  order 
in  question]. 

Cottenhatttj  C. 

On  a  motion  now  made  on  behalf  of  the  testator's 
heir  at  law,  who  was  one  of  the  defendants,  to  vacate 
that  enrolment, 

Mr.  Wakefield,  for  the  motion,  took  two  points. 

1st.  That  the  enrolment  was  an  enrolment  not  merely 
of  the  order  of  1840,  but  also  of  the  decree  :  and  that 
as  the  decree  was  much  more  than  six  months  old, 
the  enrolment  of  it  was  irregular  in  not  having  been 
preceded  by  an  order  for  leave  to  enrol  it  nunc 
pro  tunc. 

2d.  That 
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^.  That  the  enrolment  ought  to  have  been  signed  1 842. 

by  the  Vice-Chancellor,  by  whom  the  order  was  made«  '7?7^^^ 

•8  well  as  by  the  Lord  Chancellor,  (a)  v. 


Kb4LT. 


Mn  Tifiney^  contrh^  contended  that  the  signature  of 
the  inferior  judge  was  required  only  to  decrees  and 
orders  of  the  Master  of  the  Rolls,  and  he  cited  2  Smith's 
/V^p.  4. 

T%e  IjOrd  Chancellor. 

As  to  the  first  point,  I  think  (Jbe  enrolment  is  the  en- 
rolment of  the  order  only,   ti|df  ilBecree  being  merely 
recitaL      On  the  second  point  it  seems  to  me,  upon 
the  reason  of  the  thing,  that  the  correct  rule  is  as  stated 
in  Mr.  Smith's  book,  and  that  there  is  a  distinction  be- 
tween decrees  or  orders  made  by  the  Master  of  the  Rolls 
and  those  made  by  the  Vice-Chancellor.     If  the  decree 
tt  made  by  the  Master  of  the  Rolls,  it  must  be  signed 
by  the  Master  of  the  Rolls  as  well  as  by  the  Lord 
Cham^lor;  bat  if  made  by  the  Vice-Chancellor,  it  is 
quasi  the  decree  of  the  Lord  Chancellor,  and  conse- 
qaently  requires  the  signature  of  the  Lord  Chancellor 
only  ;   bat  I  will  direct  an  inquiry  to  be  made  in  the 
proper  quarter  as  to  the  practice. 

Id  the  course  of  the  same  day  his  Lordship  said  that 
the  result  of  his  inquiry  was,  that  where  the  decree 
or  order  enrolled  was  the  decree  or  order  of  a  Vice- 
Chancellor^  it  was  not  necessary  to  have  the  Vice- 
Cbancelior's  signature  as  well  as  the  Lord  Chancellor's. 

Motion  refused  with  costs. 


The  heir    at  law  afterwards  presented  a  petition  of 
appeal  from  all  the  orders  made  subsequently  to  the 

year 

(a)  2  Dan.  681. 

T  2 


Kbalt. 
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JS4S.        year  18S5,   and  so   macb  <^  the  decree  as  directed 
M^Dbuiott    ^'"^  ^^®  trusts  of  the  will  should  be  carried  into  execo- 
V  tion,  insisting  that  such  direction  ought  to  have  been 

restricted  to  the  period  during  which  the  trusts  were 
consistent  with  the  rules  <^  law,  and  that,  inasmuch  as 
the  trusts  for  accumulation  since  the  year  18S5  were 
▼Old  for  excess,  he  was  entided,  as  heir  at  law,  to  the 
rents  of  the  real  estates  which  had  accrued  during  that 
period,  and  which  might  accrue  until  the  death  of  the 
surviving  annuitants 

After  the  usual  ordef  had  been  made  for  setting  down 
the  appeal  to  be  heard,  certain  other  parties  in  the  suit 
gave  notice  of  a  motion  to  discharge  that  order  and  to 
take  the  petition  off  the  file  for  irregularity. 

Feb.  18  The  appeal  and  the  motion  now  coming  on  to  be  heard 

together,  a  discussion  again  arose  as  to  whether  the  en- 
rolment of  the  order  of  the  3Gth  of  January  1840  was 
or  not,  in  effect,  an  inrolment  of  the  decree  on  which 
that  order  was  founded.  While  that  discussion  was 
going  on,  the  Lord  Chancellor  sent  for  information  as 
to  the  practice  in  the  Enrolment  Office,  and  received  the 
following  certificate,  which  was  signed  by  the  four  Clerks 
of  records  and  writs :  — 


c< 


We  humbly  certify  to  your  Lordship  that  in  our  ex- 
perience the  practice  has  ever  been,  in  enrolling  an  order 
on  further  directions,  or  other  order  subsequent  to  a 
decree,  to  include  in  such  enrolment  a  recital  of  the 
decree  and  of  any  subsequent  reports  and  orders  (if  any) 
made  in  pursuance  of  such  decree,  and  leading  to  the 
first-mentioned  order.  And  it  has  always  been  con- 
sidered that  the  preceding  decree  and  orders  so  recited, 
as  well  as  the  last-mentioned  order,  were  thereby  en- 
rolled." 

In 


Kbalt. 
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In  illustration  of  that  certificate  ^r.  Berry ^  one  of        1843. 
the  Clerks  who  had  signed  the  certificate,  and  who  was    w^^^ 
10  Court,  instanced  the  case  of  an  order  to  foreclose  ab*       _  v. 
nlute,  in  a  suit  for  foreclosure  of  a  mortgage,  which  he 
said  the  plaintiff  often  caused  to  be  enrolled,  and  which 
always  recited  the   decree,   and  he   submitted  that  it 
would  be  singular  if,  after   that,   the   original   decree 
should  be  subject  to  a  rehearing. 

Upon  the  certificate  being  read, 

yLr.Sussellj  who  appeared  for  the  appellant,  observed 
diat  the  question  was  not  so  much  what  was  in  practice 
the  form  of  the  enrolment  as  what  was  the  effect  of  it ; 
upon  which  the  opinion  of  the  officers  who  had  signed 

;  the  certificate  was  of  comparatively  little  weight.  If  ttie 
certificate  was  right  as  to  the  latter  point,  what  became 
of  the  rule  that,  unless  a  decree  or  order  were  enrolled 

t     within  six  months,  it  could  not  he  enrolled  without  an 

'    «der  to  enrol  it  mtnc  -pro  tunc  ? 

I 
I 

I       Tie  Lord  Chancellor.     If  you  ask  my  opinion  on 

the  terms  of  this  instrument,  I  should  say  the  decree 

^*as  mere  recital ;  but  you  see  what  is  the  certificate  of 

<^rs  of  great  experience  upon  the  subject.     However, 

iUppears  to  me  that  whether  the  enrolment  of  the  order 

does  or  does  not  operate  as  an  enrolment  of  the  decree, 

it  equally  prevents  me  in  this  case  from  reviewing  the 

<fecree ;  for  the  order  proceeds  upon  the  ground  that 

(k  trusts  for  accumulation  are  still  in  force,  and  directs 

certain  payments  to  be  made  out  of  the  income  upon 

that  footing.    Now,  it  is  clear  that  I  cannot  meddle  with 

tiial  order,  as  it  has  been  enrolled ;  and  therefore  if  I 

irere  to  vary  the  decree,  as  suggested  by  the  appellant, 

[  sboaid  be  involving  the  estate  in  inconsistent  orders. 

rbe  only  course,  therefore,  for  the  appellant  is  to  carry 

T  3  his 
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M'Dermott 
Kealt. 


his  appeal  to  the  tribunal  which  is  not  bound  by  the 
enrolment,  and  by  which  alone  the  whole  case  can  be 
disposed  of.  The  party  moving  must  have  the  costs  of 
the  motion  to  get  rid  m  the  order  to  rehear,  and  I 
think  he  must  also  have  the  costs  of  the  appeal. 


If  the  Appellant  goes  to  the  House  of  Lords,  I  should 
advise  him,  notwithstanding  what  has  passed  here,  to 
enrol  the  decree  first  before  he  goes  there. 

Mr.  Tinneyy  Mr.  Stuart^  Mr.  Mylne^  Mr.  S/iebbearcy 
and  Mr.  Giffard^  appeared  for  other  parties. 


Jan,  86, 
Nov,  3. 

When  the 
provisional 
assignee  under 
the  Insolvent 
Act  is  made  a 
Defendant  in 
that  character 
to  a  bill  of 
foreclosure,  in 
respect  of  the 
equity  of  re- 
demption, he 
is  not  entitled 
to  his  costs 
from  the 
Plaintiff,  aU 
thou«;h  he 
may  have  re* 
ceived  no 
assets  of  the 
insolvent 
ivhcrewith  to 
pay  them. 


APPLEBY  V.  DUKE. 

'Y3ENDING  a  suit  for  the  foreclosure  of  a  mortgage, 
one  of  the  devisees  of  the  equity  of  redemption, 
who  was  a  Defendant,  took  the  benefit  of  the  Insolvent 
Act;  and  the  provisional  assignee  in  whom  his  estate 
thereupon  became  vested,  having  been  brought  before 
the  Court  by  supplemental  bill,  submitted  by  his  answer 
to  act  as  the  Court  should  direct,  on  being  paid  his 
costs,  stating  that  he  had  not  received  any  assets  of  the 
insolvent  wherewith  to  pay  them. 

At  the  hearing  of  the  cause  before  Vice-Chancellor 
fVigranif  it  was  insisted  on  behalf  of  this  Defendant, 
that  his  costs  should  be  paid  by  the  Plaintiff  and  added 
to  the  mortgage  debt;  but  the  claim  being  resisted  on 
the  part  of  the  Plaintiff  was  disallowed  by  the  Court. (a) 

This 

(a]  See  1  Hare,  303. 
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This  was  an  appeal  by  the  provisional  assignee  from        1 643* 
that  decision. 

tAr.Sttiari  and  Mr. Fotteiif  for  the  appellant,  relied  on 

long-established  practice,  in  illustration  of  which,  be* 

sides  the  cases  of  Peake  v.  Gibbon  {a\   Woodward  v. 

Haddon  (6),  Boswell  v.  Tucker  (c),  which  were  cited  in 

the  Court  below,  they  referred  to  Weaving  v.  Count  (d), 

and  also  produced  eleven  cases  from  the  Registrar's 

book  in  the  Exchequer,  in  which  the  costs  of  provisional 

or  official  assignees  had  been  similarly  provided   for* 

With  respect  to  Hunter  v.  Pugh  (^),  decided  by  Lord 

Cottenharo,  and  on  the  authority  of  which  the  Vice- 

Chancellor  had  rested  his  decision  in  the  present  case, 

they  attempted  to  distinguish  it,  first,  on  the  ground 

that  it  was  not  a  suit  for  foreclosure ;  and,  secondly, 

that  it  did  not  in  that  case  appear  but  that  the  assignee 

bad  assets  to  which  he  could  resort  for  payment  of  the 

costs,  whereas  in  this  case  the  contrary  was  distinctly 

stated ;  observing  that,  in  Boswell  v.  Tucker  the  present 

Muter  of  the  Rolls,  while  he  doubted  the  propriety  of 

the  rule  in  ordinary  cases,  had  admitted  that  under 

mb  circumstances  it  might  be  perfectly  proper. 

Mr*  Wakefield  and  Mr.  Chandlessj  for  the  mortgagee, 
adopted  the  argument  contained  in  the  Vice-Chancellor's 
judgment,  and  cited  Hughes  v.  Kelly,  (g) 

Mr.  Stuart  J  in  reply. 

T'Ae  Lord  Chancellor. 

The   Defendant    SturgiSf    the    provisional    assignee 
under  the  Insolvent  Debtors'  Act,  was  made  a  party  to 

this 

(a)  2  Ruit.  4*  Mylne,  354.  {d)  6  Sim,  439. 

(6)  4  ^m.  606.  {e)  X  Hare,  307.  n. 

(c)  1  Beav,  493.  (g)  2  Connor  ^  Lawton,  331. 

T  4 
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this  suit  by  supplemental  bill.  The  suit  was  for  a  fore- 
closure. He  did  not  disclaim,  but  submitted  by  his 
answer  to  act  as  the  Court  should  direct,  upon  being 
paid  his  costs,  &c*  He  further  stated  that  he  had  re- 
ceived no  assets.  The  question  is,  whether  he  is  entitled 
to  receive  his  costs  from  the  mortgagee,  in  which  case 
they  would,  of  course,  be  added  to  the  debt  due  from 
the  mortgagor. 


The  course  of  the  Court  has  been  to  allow  these 
costs.  In  Peake  v.  Gibbon  they  were  allowed  by 
Sir  John  Leach^  on  the  ground  that  "  the  provisional 
assignee  was  a  public  officer,  who  did  not  take  upon 
himself  by  any  act  of  his  own  to  represent  the  insolvent, 
but  on  whom  the  duty  of  representing  the  estate  was 
thrown  for  public  convenience."  This  was  followed 
by  Woodward  v.  Haddon*  The  decision  of  the  Vice- 
Chancellor  in  that  case,  after  consulting  the  Lord 
Chancellor  and  the  Master  of  the  Rolls,  was  the  same 
as  in  Peake  v.  Gibbon.  Weaving  v.  Count  before  the 
same  learned  Judge,  was  decided  on  the  authoritj^  of 
Woodward  \.  Haddon.  Other  cases  in  the  Court  of 
Exchequer  to  the  same  effect,  but  not  reported,  were 
referred  to  in  the  argument  at  the  bar.  It  did  not, 
however,  appear  that  the  attention  of  the  Court  had  in 
any  of  these  instances  been  directed  to  the  question. 


In  Boswell  v.  Tucker  the  present  Master  of  the  Rolls 
considered  that  he  was  bound  by  the  previous  deci- 
sions, though  **  he  did  not  perfectly  understand  the 
reasoning  of  the  cases  cited."  He  added,  ^'  I  give  the 
costs,  because  the  cases  authorise  it."  These  decisions 
were  cited  before  Lord  Cottenham  upon  the  argument 
in  Hunter  v.  Pugh.  He  dissented  from  them  in  prin- 
ciple, and  did  not  consider  himself  bound  by  their 
authority.     Hunter  v.  PugJi^  it  is  said,  was  not  a  bill  of 

foreclosure. 
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foreclosure.  This  is  true,  but  the  ground  and  principle  I84S. 
of  the  decision  apply  equally  to  a  bill  of  foreclosure,  the 
case  now  under  review*  There  is  a  still  more  recent 
authority  in  the  case  of  Hughes  v.  Kelly,  before  the 
Lord  Chancellor  of  Ireland^  who  is  reported  to  have 
said  that  *^  he  had  always  been  of  the  opinion  adopted 
in  Appleby  v*  Duke,  and  in  many  cases  strongly  pro- 
tested against  the  old  rule."  His  Lordship  accord- 
ingly in  that  case  refused  the  costs  of  the  provisional 
assignee. 

Such  is  the  state  of  the  authorities  on  the  subject; 
the  more  recent  decisions  are  against  the  claim,  and  I 
think  with  reason*  Why  should  the  mortgagee  suffer^ 
or  his  security  be  affected,  because  by  the  acts  of  the 
mortgagor  his  interest  in  the  mortgaged  premises  has 
been  assigned  to  another?  The  assignee  represents  the 
mortgagor:  on  what  ground  then  can  he,  consistently 
with  the  established  principles  of  this  Court,  be  entided 
to  costs  ?  It  is  said  that  he  does  not  take  the  assign- 
ment by  his  own  voluntary  act ;  that  it  is  cast  upon  him 
by  operation  of  law.  But  he  accepts  the  office  to  which 
he  knows  the  assignment  to  be  an  incident,  and  in 
doing  so  he  must  be  considered  as  accepting  the  as- 
signment It  is  said  that  the  case  is  a  case  of  hardship. 
If  it  be  so,  the  legislature  must  provide  the  remedy. 
Unless  the  legislature  shall  so  declare,  the  remedy  must 
not  be  at  the  expense  of  the  mortgagee.  In  my  view 
of  the  question  the  case  is  not  affected  by  the  state  of 
the  insolvent's  assets.  I  am  of  opinion,  therefore,  that 
the  appeal  ought  not  to  be  allowed,  (a) 

(a)  See  the  next  case. 
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Jan.  21.  CLARKE  V.  WILMOT. 

An  official  as-   TN  this  case,  which  was  also  a  foreclosure  suit,  a 
Defendant  to  similar  question  arose  as  to  the  costs  of  the  official 

a  foreclosure     assifimee   of  a  mesne  incumbrancer  who  had   become 

suit,  as  repre- 

senting  the  in-  bankrupt.     The  assignee  by  his  answer  had  stated,  that 

terestofa        jj^  claimed  no  other  interest  than  such  as  the  Court 
mesne  incum- 

braocer  who     should  think  him  entitled  to.     At  the  hearing  however, 
bankrupt™eld  ^^*  ^y  ^^  counsel,   disclaimed  absolutely,  and  there- 

not  to  be  en-    upon  Vice- Chancellor  Knight  Bruce  allowed  him  his 
titled  to  his  f     /   \ 

G08U  from  the  costs,  [a] 

Plaintiff;  al- 
though he  dis-  ^ 
claimed  abso-        On  appeal  from  his  Honor's  decree, 

lutel^  at  the 

heanng. 

The  Lord  Chancellor  said  that  the  case  must  fol- 
low the  decision  in  Appleby  v.  Dtike ;  and  his  Lord- 
ship accordingly  reversed  this  part  of  the  decree. 

{a)  See  1  F.  ^  Col.  N.  S,  55. 
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WESTFIELD  v.  SKIPWITH.  June  i. 

TN  this  case  there  was  an  original  cause  and  a  cross  Where  the 

■■•  cause;  the  former  for  relief,  the  latter  only  for  dis-  S'lf!"  ^ 

'J  onginai  causCy 

coTery.  after  putting 

in  an  answer 
to  a  cross  bill 
After  the  original  cause  was  at  issue  and  an  answer  ^^}  discovery, 

had  been  put  in  to  the  cross  bill,  the  Plaintiff  in  the  own  bill  be- 
original  cause  obtained  an  order  dismissing  his  bill,  and  f®"*  the  hear- 
thereupon  the  Plaintiff  in  the  cross  cause  moved  before  has  not  only 
the  Vice-chancellor  of  England,  that  the  Defendant  in  Sn<ESX 
that  cause  might  pay  the  costs  of  it,  which  motion  was  4ist  order  of 
refused:  the  Defendant  in  the  cross  cause  afterwards  to'givethe  ' 

obtabed  an  order  of  course  at  the  Rolls,  that  the  Plain-  Plaintiff  in  the 
♦:«•   -ll  ^  •  i_^  ^i_  .      r  1  cross  bill  his 

uu  in  that  cause  might  pay  the  costs  of  the  answer*  costs,  but  the 

Defendant  to 
the  cross  bill 
Mr.  Wakefield  and  Mr.  James,  on  behalf  of  the  Plain-  hasarighttobe 

tiffin  the  cross  cause,  now  moved  before  the  Lord  Chan-  of\he  ansvJer 

ccllor,  pursuant  to  leave,  to  discharge  that  order  for  hy  the  Plain- 
:,^    I    .  tiff  according 

'^^Iwity.  to  the  old 


practice. 


They  said  that  the  ground  on  which  the  Vice-Chan- 
cellor  had  refused  their  client's  application  for  the  costs 
of  the  cross  cause  was,  that  the  discretion  given  to  the 
Court  by  the  41st  Order  oi  August  1841,  respecting  the 
costs  of  a  cross  cause,  was  only  to  be  exercised  at  the 
hearing  of  the  original  cause.     That  might  be  a  reason 
why  the  Court  could  not  give  the  Plaintiff  in  such  a  bill 
his  costs,  where  the  original  suit  never  came  to  a  hear- 
ing :  but  it  did  not  follow  that  the  Plaintiff  was  there- 
fore bound  to  pay  the  Defendant's  costs  according  to 
the  old  practice;  for  it  was  clear  that  the  41st  Order 
had  altered  the  old  practice  to  some  extent,  inasmuch  as 

under 
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Westfield 

V. 

Skipwith. 
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under  that  practice,  the  Defendant  to  a  bill  of  discovery 
was  entitled  to  his  costs  immediately  on  putting  in  his 
answer;  whereas,  by  the  41st  Order,  that  right  was 
suspended  until  the  hearing  of  the  original  cause,  and 
was  then  made  subject  to  the  discretion  of  the  Court* 
The  consequence  was  that,  if  he  did  not  think  fit  to 
bring  his  cause  to  a  hearing,  his  right  was  suspended 
indefinitely. 


Mr*  Stuart  and  Mr.  Sidebottomy  contrd. 


Mr.  Wakefieldj  in  reply. 


The  Lord  Chancellor. 

The  persons  who  framed  these  orders,  were  perfectly 
conversant  with  the  practice  of  the  Court,  and  they 
must  have  been  aware  that  the  present  circumstances 
were  likely  to  arise,  but  they  have  not  provided  for 
them.  I  must  take  it  therefore  that  they  did  not  intend 
to  provide  for  thenf.  They  have  merely  declared  that 
the  discretion  of  the  Court  shall  be  exercised  at  the 
hearing;  and  in  this  case  that  state  of  things  has  not 
arisen,  and  cannot  now  arise.  I  am  of  opinion  that  in 
such  a  case  the  old  practice  continues. 

Motion  refused  with  costs. 
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BLUNDELL  v.  GLADSTONE.  Feb.  lo,  ii. 

1845. 

•TT^HIS  was  an  appeal  by  two  of  the  Defendants,  the  co-       •^'"*J*  ^^' 
-*-     heirs  at  law  of  the  testator  CharUs  Robert  BlundeU,  ^g^'^cond  wn 
from  a  decree  of  the  Vice- Chancellor  of  Engiand^hy  which  of  Edward 
it  was  declared  that  the  Plaintiff  who  was  the  second  son  worth,  held, 
of  Ji^sepA  fVeldy  of  LtdwortA,  Esq.,  and  whose  original  ^^''^^^f^/^^iJ 
name  was  Thomas  Weld  (he  having  taken  the  name  of  and  upon  ex- 
BUmdell  in  conformity  with  a  direction  in  the  will  to  that  a^nce  w^to 
effect),  was  the  party  beneficially  entitled  under  a  devise  the  state  of 
in  trust  for  "  the  second  son  of  Edward  Weld  of  Lidworth^  family  and 

Esq. ;"  there  beinc  no  one  of  the  Weld  family  who  bore  '}>«  Jegrec  of 
^.  -  ^ ,         ,  1,1  r    1  ^1>«  testator's 

Itie  name  or  Edward  except  the  eldest  son  of  the  same  acquaintance 

Jostfk  Weld  of  Lvlwortlu  whose  real  name  was  Edward  ^'^  '^®  ^*^" 
'^  '  ferent  mem- 

Josephf  though  he  usually  went  by  the  name  of  Edward  bers  of  it,  to 
only,  and  who  resided  with  his  father  at  Lulworth,  but  ^^he  wcon^ST 

was,  at  the  date  of  the  will,  unmarried.  »on  o£  Joseph 

IVeld,  of  LuU 
worth,  al- 

After  the  appeal  had  been  ari^ued  before  the  Lord  ^ough  there 

OL       II  111  ,         1  .         *.      .    1  ^**  ®  person 

Cbanceilor,  and  had  stood  a  short  time  for  judgment,  named  J?</. 

his  Lordship  intimated  that,  as  the  case  involved  a  ques-  ^^if?!.^ 

tiou  relating  to  the  admissibility  of  evidence,  which  was  eldest  son  of 

of  great  importance  to  the  administration  of  justice,  not  ^ho^esided 

only  in  this  Court  but  in  courts  of  law,  and  as  it  appeared  with  his  father 

fixm  the  previous  argument  before  him  that  there  was  ^nd  who  usu* 

some  conflict  between  the  earlier  and  the  later  authori-  ^}}y  ^^"'  ^y, 

the  name  of 

ties  upon  the  point,  he  was  desirous  of  having  the  case  Edward  on\y, 
re-argued  in  the  presence  of  two  of  the  common  law  g"for^gJ.°^f|i 
Judges,  by  one  counsel  on  each  side,  as  had  been  done  in  of  the  testator, 

the  case  of  Miller  v.  Trovers,  {a)  ^e^rs  b^for'e 

the  will  in 

His   Lordship  having,  in   pursuance  of  this  intima-  tained  a  devise 
tion,  procured  the  attendance  of  Mr.  Justice  Patteson  ^j^^\^^ 

and  by  his  right 
(a)  8  Bing.  244.  "^™«- 
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184*2.        and  Mr,  Justice  Maule,  the  appeal  now  came  on  to  be 

S^^^^"^     re-arcued  before  him  in  their  presence. 
Blundell  ^  '^ 

V, 

Gladstone.  rj^^  material  clauses  of  the  will  and  all  the  other 
facts  and  circumstances  of  the  case  as  they  appeared  in 
evidence^  are  noticed  in  the  following  judgment,  and 
being  also  fully  detailed  in  the  report  of  the  argument  in 
the  Court  below  (a),  it  is  considered  unnecessary  to  re- 
peat them  here*  It  will  be  seen,  however,  by  reference 
to  that  report,  that  two  former  wills  of  the  testator, 
though  commented  upon  in  the  argument,  were  rejected 
by  the  Vjce-Chancellor  as  evidence,  upon  an  objection 
of  form.  Their  rejection  constituted  a  specific  ground 
of  the  present  appeal,  and  it  will  be  seen  from  the 
judgment  that,  in  affirming  the  decree  of  the  Vice- 
Chancellor,  the  Court  gave  the  appellants  the  benefit 
of  them,  without  expressing  any  opinion  upon  their 
admissibility  in  point  of  form. 

The  Soliciior^Generalf  appeared  for  the  Appellants. 

The  Attorney 'General^  for  the  Respondent 

In  support  of  the  appeal,  it  was  contended  that 
the  description  "  Edward  Weld^  of  Lulvoorth^  Esq.,**  ap- 
plied with  sufficient  accuracy  to  Edward  Joseph  Weld^ 
(who,  as  has  been  already  stated,  usually  went  by  the 
name  oi Edward  only,)  to  preclude  the  admission  of  any 
inferences  in  favour  of  the  Plaintiff,  founded  either  on 
.  the  contents  of  the  will,  or  on  evidence  of  extrinsic 
facts;  and  secondly,  that  if  such  inferences  were  ad* 
missible  at  all,  the  utmost  effect  they  could  have 
would  be  to  render  the  devise  altogether  void  for  un- 
certainty. 

The 

(a)  See  1 1  Sim,  467. 


I 


Blundbll 

V. 
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The  argument  on  the  first  point  consisted  of  com-        1843. 
menu  upon  the  principles  and  authorities  enuntiated 
and  collected  in  Mr.  (now  Vice-Chancellor)  WigranCs 
Treatise  on  the  Application  of  Extrinsic  Evidence  to    ^"-adstokb'. 
the  Interpretation  of  Wills. 

The  argument  on  the  second  point  was  substantially 
the  same  as  appears  from  Mr.Simon^  report  to  have 
been  used  in  the  Court  below. 


Mr.  Justice  Patteson  now  delivered  the  following         184.?. 
jodgmcnt.  -^^^  *'• 

In  this  case  the  Plaintiff,  Thomas  Weld  BlundeU^  filed 

his  bill  against   the  Defendants,  for   the   purpose  of 

establishing  the  will  of  the  late  Charles  Robert  Bbmdettf 

and  for  carrying  into  execution  the  trusts  thereof.     Two 

of  the  Defendants,  Thomas  Lord  Camoys  and  Elizabeth 

Tenpestj  are  the  heirs  at  law  of  the  testator.      Upon 

the  hearing  of  the  cause  before  his  Honor  the  Vice- 

Chancellor,  an  issue  was  directed  upon  the  question  of 

devisavit  vel  non^  which  was  tried  at  Liverpool^  at  the 

Summer  assizes  in  1840,  aqd  a  verdict  found  for  the 

present  Plaintiff,  in  whose  favour  his  Honor  the  Vice- 

Chancellor  afterwards   made  a  decree.      Against   this 

decree  the  Defendants,  Lord  Camoys  and  Mrs.  Tem" 

pestj  have  appealed  and  prayed  a  rehearing.      Upon 

tbe  hearing  of  the  appeal,  the  Lord  Chancellor  has 

been  pleased  to  request  the  assistance  of  my  brother 

BiauU  and  myself  and  the  case  has  been  argued  be- 

Ibre  lis. 

By  the  will  in  question,  which  bears  date  on  the  28th 
o^  Ncvewher  1834,  the  testator  devises  certain  estates 
to  trustees,  *^  upon  trust  to  permit  and  suffer  the  second 
son    of  Edward   Weldy  of  Lulworth,  in  the  county  of 

Dorsetf 
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Dorset,  Esq.,  to  occupy  and  enjoy  the  same,  and  to  take 
to  his  own  use  the  rents  and  profits  thereof,  for  and 
during  his  natural  life.^ 


The  Plaintiff  is  the  second  son  of  Joseph  Weld  of 
lAilxDorthf  in  the  county  of  Dorset,  Esq.,  and  he  claims 
under  this  devise  as  the  person  therein  designated, 
although  his  father's  name  is  not  Edward  but  Joseph ; 
contending  that  the  name  ^^  Edward "  was  inserted  in 
the  devise  by  mistake  for  "  Joseph**  The  Plaintiff 
has  an  elder  brother  whose  name  is  Edward  Joseph. 
Much  evidence  was  adduced  on  both  sides  to  shew  the 
state  of  the  family  of  Weld  and  the  names  of  the  dif- 
ferent members  of  it,  at  the  time  of  the  making  of  the 
will,  and  to  prove  how  far  the  testator  was  acquainted 
with  them :  none  of  which  evidence  was  objected  to  as 
inadmissible;  it  was  indeed  objected  on  the  part  of 
the  Defendants,  that  the  evidence  given  by  Mr.  John 
Gladstone  of  his  conversations  with  the  testator  in  1836 
and  1837,  could  not  be  used  as  proof  of  the  intention 
.  of  the  testator,  or  as  declarations  made  by  him  respect- 
ing the  person  who  was  the  object  of  his  devise;  to  this 
objection  the  learned  counsel  for  the  Plaintiff  acceded, 
and  proposed  not  to  use  them  for  the  purpose  of  such 
proof,  but  as  evidence  of  the  testator's  ignorance  of 
the  name  of  the  second  son  of  Edward  Weld;  and  for 
this  purpose  they  were  allowed  by  the  learned  counsel 
for  the  Defendants  to  be,  and  no  doubt  were,  admissible. 
The  case  is  therefore  free  from  any  question  as  to 
admissibility  of  evidence :  all  that  has  been  received  is 
only  what  was  necessary  to  put  the  Court  into  the  same 
situation  with  regard  to  knowledge  of  extrinsic  circum- 
stances as  the  testator  himself  was  in,  and  so  to  enable 
them  the  better  to  put  that  construction  upon  his  words, 
which  it  is  to  be  presumed  he  himself  would  have  put 
if  asked.     So  far,  at  least,  such  evidence  has  been  uni-* 

formly 
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fonnly  received  according  to  all  the  authorities,  and  it 

is  unnecessary  to  discuss  or  even  to  refer  to  them.     The 

case  is  one  purely  of  construction,  and  the  Court  will 

have  to  determiney  whether,  looking  at  the  whole  con-    Gladstonb. 

tents  of  the  will,    and   having  the   same   information 

which  the   testator  had   when  he   made  it,  they  can 

clearly  see  who  was   intended   to  be   the  devisee,  or 

whether  that  is  left  in  so  much  uncertainty  that  the  will 

must  be  declared  void,  and  the  heirs  at  law  take  the 

estates. 

It  appears  that  the  testator  had  made  two  former 

•ills,  one  in  the  year  1821,  the  other  in  the  year  1827. 

At  both  of  these  times  Lulworth  Castle  and  estate  was 

'Q  the  possession  of  Thomas  Weld  the  elder  brother  of 

^he  family,  and  Joseph  Weld  the  next  brother  and  father 

^f  the  Plaintiff,  resided  at  Pilewell  in  the  county  of 

SouihampUm.     In  the  will  of  1821,  the  testator  makes 

*  bequest  to  TViomas  Weld  of  Lulworth^  and  another  to 

Mr.  Joseph  Weld  of  Hampshire^  and  another  to  the  said 

Thomas  Weld^  Joseph  Weld^  and  their  two  next  brothers. 

Inthat  of  1827,  he  devises  lands  "  upon  trust  for  the 

•econd  son    of  Joseph   Weld  Esq.,    the  next  younger 

brother  of  or  to  the  Rev.  Thomas  Weld  of  lAdxvorth^  for 

life  and  without  impeachment  of  waste,  and  from  and  after 

Us  the  said  Joseph  Weld's  decease  upon  trust  for  his  first 

^  other  sons  severally  and  successively,  according  to 

^  priority  of  their  births,   and  to  the  heirs  male  of 

Aeir  bodies  in  tail-male,  and  in  default  of  such  issue 

or  heirs  male  upon  trust  for  the  third  son  of  the  said 

Joseph  Weld,  (such  next  younger  brother  of  or  to  the 

Mid  Rev.  Thomas  Weld)  for  life,  with  like  remainders 

to  bb  first  and  other  sons  successively,  according  to  the 

priority  of  their  births,  in  tail-male."    The  words  "  after 

Iiis  the  said  Joseph    Weld*s   decease,"    are   manifestly 

written  in  mistake  for  ^^  after  the  decease  of  the  said 

Vol.  I.  U  second 


284  CASES  IN  CHANCERY. 

1848.        second  son  of  the  sd\A  Joseph  Weld^^*  which,  however, 
is  not  material  to  the  present  purpose.     From  both 
these  wills  it  is  collected,   that  the  testator  knew  the 
Gladstokb.    jj^jjjg  ^f  j^j.  Tf^Qj^^^  WeUTs  next  brother  to  be  Joseph, 

and,  from  the  will  of  1827,  that  having  selected  the 
second  son  of  Mr.  Joseph  Weld  (the  present  PlaintiflF) 
as  the  object  of  his  devise,  he  knew  how  to  describe 
him  and  did  describe  him  accurately. 

Subsequently  to  the  latter  of  these  two  wills,  nameiyt 
in  1829,  Thomas  Weld  by  deed  conveyed  Ltdworth 
Castle  and  estate  to  his  brother  Joseph  for  life,  remain- 
der to  his  first  and  other  sons  for  life,  remainder  to 
their  first  and  other  sons  in  tail,  and  himself  became  a 
professed  priest  and  cardinal  of  the  Roman  Catholic 
Church;  whereupon  Joseph  Weld  removed  to  L;//- 
XDorth  Castle,  and  has  ever  since  been  and  still  is  the 
possessor  of  it.  Joseph  Weld^s  eldest  son  was  named 
Edward  Joseph  :  he  was  commonly  known  by  and  used 
the  name  of  Edward  only,  but  in  deeds  and  formal 
cases  used  his  proper  names  of  Ed-xard  Joseph,  This 
gentleman  was  introduced  to  the  testator  as  the  eldest 
son  of  Mr,  Weld  of  Lnlworth;  subsequently  to  which  intro- 
duction and  before  the  will  was  made,  namely,  some  time 
in  the  year  1830,  the  testator  made  particular  inquiries 
of  Mr.  George  Weld,  ayounger  brother  of  the  Plaintiff's 
father,  repecting  the  Weld  family,  and  who  was  the  posses 
sor  of  Lulworth,  and,  upon  being  told  that  Mr.  Joseph 
Weld  was  the  possessor,  spoke  of  having  seen  his  eldest 
son,  and  made  minute  inquiries  as  to  his  second  son. 
Upon  that  occasion  he  repeatedly  called  the  possessor 
of  Lulworth  "  Edwardy**  and  though  corrected  several 
times,  and  told  that  his  name  was  "  Joseph,^  and  that 
Edward  Weld  (who  was  originally  the  next  brother  of 
the  cardinal  Ihomas  Weld),  had  been  dead  some  years, 
yet  he  persisted  in  speaking  of  the  possessor  of  Lul^ 

worth 
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"onrth  as  **  Edward"     He  appears   to  have  seen  Mr. 

Joseph  Weld  once  for  a  few  minutes,  and  Mr,  EdKard 

Ooieph  two  or  three  times;  but  had  no  further  personal 

acquaintance  with  either  of  them,  and  being  resident 

ID  Imeaskirej  whilst  they   resided  in  Dorsetshire,  he 

beard  but  little  about  them. 

Under  these  circumstances  the  will  of  1884  was 
made,  and  the  question  is  whether  the  testator  has  by 
bis  will'  sufficiently  expressed  an  intention  that  the 
Flabtiff  should  take  a  beneficial  interest  in  the  property 
in  dispute. 

It  was  contended  for  the  heirs  at  law  that  Edward 
J^k  Weld  fully  and  accurately  answered  the  whole  de- 
scription o(*^ Edward  Weld  of  Ltdworth^  Esquire;"  and 
tkerefore  that  the  Court  was  not  at  liberty  to  substitute 
•ny  other  name  upon  a  conjecture  of  some  mistake : 
^t  if,  indeed,  there  had  been  two  persons,  each  fully 
and  accurately  answering  the  whole  description,  evidence 
ftight  be  received,  or  arguments  from  the  language  of 
tht  will  and  from  circumstances  might  be  adduced,  to 
shew  to  which  of  these  persons  the  will  applied ;  but 
that  where  one  person,  and  one  only,  fully  and  accurately 
Sfiswers  the  whele  description,  the  Court  is  bound  to 
apply  the  will  to  that  person. 

Such  may' be  conceded  to  be  a  general  rule  of  law 
Bud  of  construction,  inasmuch  as  it  in  general  will 
be  found  to  assist  in  attaining  the  object  of  all  rules 
of  c^oDStruction — the  discovery  of  the  intention  of 
the  testator  as  expressed  by  his  will  —  though  a  rule 
not  without  the  possibility  of  an  exception;  for,  if 
n  case  should  arise  in  which  this  rule  would  lead  to 
a  construction  of  a  devise  manifestly  contrary  to  what 
the  intention  of  the  testator  as  expressed  by  his 
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1848»        will,  the  rule  must  be   rejected   as  inapplicable  to  a 
j^^^^""^     case  in  which  it  would  defeat  instead   of  promoting 
V,  the  object  for    which   all    rules    of   construction   are 

Gladstonb.    framed.     But  in  this  case  Edward  Joseph  Weld  is  not 
brought  within  that  rule ;  for  he  does  not  fully  and  ac- 
xsurately  answer  the  whole  description.     It  is  true  that 
being  known  by  and  using  the  name  of  Edward  only, 
he  might,  if  there  were  no  person  whose  real  name  was 
Edward  Weld  only,  take  by  that  description ;  but  he 
would  not  so  take,  because  he  fully  and  accurately  an- 
swered the  whole  description,  but  because  there  being 
no  person  who  did  so  answer,  he  came  the  nearest  to 
it     Evidence  of  two  facts  would  be  necessary  to  enable 
him  to  take  —  first,  the  fact  that  no  person  of  Lulworth 
existed  bearing  the  name  of  Edward  Weld  only ;  and, 
secondly,  that  he  himself^  although  his  real  name  was 
Edward  Joseph^  was  known  by  and  used  the  name  of 
Edward  only.     The  necessity  for  having  such  evidence 
clearly  shews  that  he  does  not  fully  and  accurately  an- 
swer the  whole  description :  and  if  so,  another  rule  of 
construction  applies,  namely,  that  if  the  name  be  wrong 
but  the  description  right,  and  no  person  fully  and  ac- 
curately answers  the  name,  the  Court  may  apply  the 
devise  to  the  description.     Now,  in  this  case,  the  name 
is  wrong,  strictly  speaking,  because  there  is  no  person  of 
the  name  of  Edward  Weld  only.     The  description  ^*  of 
Lulworthf  Esquire,"  would  seem  to  be  more  applicable 
to  the  possessor  of  Lulworth^  than  to  his  eldest  son ; 
but,  conceding  that  it  is  equally  applicable  to  both,  then 
by  the  first  rule  of  law  and  construction,  arguments  may 
be  adduced  to  shew  to  which  of  the  two  persons  an- 
swering that  description  the  will  applies. 

One  argument,  and  that  a  very  forcible  one,  is,  that 
in  the  subsequent  limitations  of  the  same  estates  con- 
tained in  the  will  in  question.  Lady  Stourton  is  described 
as  the  sister  of  Edward  Weld  of  Lidworthy  and  the 

estate 
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estates  are  given  to  her  second  son  after  failure  of  the 
male  issue  of  all  the  brothers  of  Edward  Weldj  except 
the  eldest  Now  Lady  Siourtan  was  the  sister  of  Joseph 
fVeldf  and  Joseph  Weld  had  an  elder  brother,  whereas 
she  was  not  the  sister  of  Edward  Joseph  Weld,  nor  had 
Edward  Joseph  Weld  any  elder  brother. 


1848. 


Blumdell 
Gladstoni, 


Again,  the  devise  to  permit  and  suffer  the  second  son 
of  Edward  Weld  ^^  to  occupy  and  enjoy  the  same,  and 
to  take  to  his  own  use  the  rents  and  profits  thereof," 
coupled  with  other  directions  in  the  will  as  to  taking 
the  name  and  arms  of  BlundeU^  makes  it  most  probable 
that  the  first  object  of  the  testator's  bounty  was  a  person 
in  esse  at  the  time  of  the  making  of  the  will.  Now  at 
that  time  Joseph  Weld  had  three  sons,  but  Edward 
Joseph  Weld  was  unmarried.  Again,  it  is  plain  that  the 
testator  wished  to  prefer  the  male  line  as  much  as  pos- 
sible ;  accordingly,  upon  failure  of  the  sons  of  Edward 
Weld  except  the  eldest,  and  their  issue  male,  he  devises 
the  estate  to  the  sons  of  the  brothers  of  Edward  Weld, 
and  not  till  they  are  exhausted  to  the  second  son  of 
Lady  Stourion.  If  ^^ Edward''  mean  *^  Joseph'*  in  the 
will,  none  of  the  males  except  the  eldest  son  and  brother 
of  Joseph^  and  their  sons,  will  be  excluded ;  but  if  ^^  Ed^ 
ward  '*  mean  ^'  Edward  Joseph^**  all  the  male  descendants 
of  Lady  Stourioji's  brothers,  of  whom  there  are  many, 
would  be  excluded  and  her  son  take  in  preference  to 
them,  manifestly  against  the  testator's  intention. 


To  these  arguments  drawn  from  the  will  itself,  and 
the  state  of  the  family  as  known  to  the  testator,  nothing 
is  opposed  but  the  conclusion  drawn  from  the  wills  of 
1821  and  1827,  namely,  that  at  those  times  the  testator 
was  aware  that  the  Cardinal  t'homas  Weld's  next  bro- 
ther's name  was  Joseph  and  not  Edward,  Edward  having 
died  at  college  in  the  year  1796,  and  the  argument 
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raised  thereon  that,  having  the  will  of  1827  before  him 
in  1884)  he  could  hardly  be  ignorant  at  that  time  that 
the  name  of  Cardinal  Thomas  Weld's  next  brother  was 
Joseph^  and  must  therefore  have  intended  some  other 
person  by  the  description  of  *^ Edward  Weld  of  Luhoorth^ 
Esquire."  It  is  answered  that  he  was  under  the  mis- 
taken impression  that  the  name  of  the  possessor  of 
IMworth  Caslle  was  Edward^  and  that  In  the  will  in 
question  he  plainly  intends  to  devise  to  the  second  son 
of  the  possessor  of  Ltdworth,  whom  he  calls  Edward, 
without  reverting  to  the  degree  of  relationship  in  which 
that  possessor  stood  to  the  Cardinal  Thomas  Weld,  or 
noticing  whether  he  was  or  was  not  the  same  person  to 
whose  second  son  he  had  devised  by  the  previous  will 
of  1827. 


We  do  not  think  it  necessary  to  enter  into  an  exam- 
ination of  any  of  the  numerous  cases  cited  upon  the 
argument  before  us;  for  they  establish  without  doubt 
that  if  there  be  a  mistake  in  the  name  of  the  devisee  but 
a  right  description  of  him,  the  Court  may  act  upon  such 
right  description;  and  further,  that  if  two  persons 
equally  answer  the  name  or  description,  or  both,  the 
Court  may  determine  from  the  rest  of  the  will  and  the 
surrounding  circumstances  to  which  of  them  the  will 
applies.  Now  here  there  is  certainly  a  mistake  of  the 
name,  there  being  no  such  person  as  Edward  Weld  of 
LulTvorlhf  Esquire :  two  persons,  namely,  Joseph  Weld 
of  Lulworthf  Esq.,  and  Edward  Joseph  Weld  of  Ltdworthy 
Esq.,  equally  answer  the  description :  the  Court  therefore 
may  determine  to  which  of  them  the  will  applies. 


Looking  to  the  state  of  the  family  and  the  knowledge 
which  the  testator  had  of  them,  and  carefully  consider- 
ing the  words  and  provisions  of  the  will  itself,  my  bro- 
ther Maule  and  myself  are  fully  satisfied  that  the  testator 

did 
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did  m  the  devise  in  question  use  the  word  ^^  Edward  ^^ 
by  mistake  for  "  Joseph^''  and  that  the  Plaintiff  is  the 
persoQ  designated  by  the  devise  as  the  second  son  of 

Edward  Weld  of  Lviimrth^  Esq.,  and  is  entitled  to  the 

estates  thereby  devised. 


18^3. 


Blundbll 

V. 

Gladstonk. 


Tkt  Lord  Chancellor. 

We  are  much  obliged  to  the  learned  Judges  for  their 
assistance  on  this  occasion,  and  for  the  attention  they 
bave  paid   to   this  question.     I  entirely  concur  in   the 
opinion  which  they  have  so  clearly  and  so  fully  ex- 
pressed.    The  main  argument  upon  the  part  of  the  De- 
fendant rested  on  the  assumption  of  a  fact,  namely,  that 
the  eldest  son  of  Joseph  Weld  of  Lrdworth  was  properly 
described,  or  rather  might  be  considered  as  properly 
described  by  the  name  of  Edward  IVeld  of  Ltdworth^ 
whereas   his   name  was  Edward  Joseph   Weld,      This 
fidlacy  being  removed,  and  there  appearing  to  be  no 
person  accurately  answering  the  description  of  Edward 
Ifdd  of  Lulworth^  it  is  open  to  us  to  look  to  the  rest  of 
the  will  for  the  purpose   of  ascertaining,    if  possible, 
whom  the  testator  meant  by  the  description  "  Edward 
Ifdd  o(  Lidworih  ;"  and  I  am  clearly  of  opinion,  ad- 
verting to  the  different  passages  of  the  will  that  have 
been  referred  to  by  my  learned  brother,  especially  that 
passage  which  relates  to  the  devise  to  the  sons  of  Lady 
Stourtmy  that  it  was  the  intention  of  the  testator,  by  the 
designation  of  "  Edward  Weld  of  Lulworih^*'  to  describe 
Joseph  Weld  of  Lulworth^  who  was  at  that  time  the  pos- 
sessor of  Lulworth  Castle.     It  follows,  therefore,  that 
TTiomas  Weld^  the  Plaintiff,  takes  under  this  devise,  and 
tliat  the  decree  of  the  Vice-Chancellor  must  be  affirmed. 
It  is  proper,  I  should  add,  in  a  case  of  this  description, 
after  the  various  arguments  it  has  undergone,  that  the 
costs  should  come  out  of  the  estate. 


U  4 


290  CASES  IN  CHANCERY. 

1848. 


jTov.  88.  WALSH  V.  GLADSTONE. 

Dec.  15. 
Where  a  le-     HPHE  testator,  Cliarles  Robert  Blundell,  by  bis  will, 

by'^a  wm?r°  ^^^^^  ^^^  ^^^^  ^f  November  1834,  gave,  amongst 

il. -B., **to  otber  bequests  "a  sum  of  4000/.  to  the  Rev,  Thomas 
the  uw  of"  a   BobinsoUi  to  be  applied  to  the  use  of  Ampleforth  College 

''ul?'"^^?"      in  Yorkshire."* 
tholic  College, 

and  i4.  .9.  died 

in  the  tes-  A  sum  of  stock  sufficient  to  answer  this  legacy  havini; 

tator'slifo        .  .  J  ^  ^  ^    f,  ^ 

time  the  htta  carried  over  to  a  separate  account,  a  petition  was 

Court  on  presented  by  the  Rev.  Thomas  Cockshoit,  stating  that 
of  the  respect-  Ampleforth  College  was  a  seminary  or  college  which  had 
Dermanent  existed  since  the  commencement  of  the  present  century, 
character  of  for  the  education  and  instruction  of  persons  professing 
tion  ordered     ^^^  Roman  Catholic  religion :   that  it  was  under  the 

the  legacy  to  direction  and  irovernment  of  an  officer  called  the  pre- 
be  paid  to  the  .in  .  • 

President  of     sident :  and  that  the  president  for  the  time  being  had 

the  College,     ^jjg  absolute  control  and  roanairement  of  the  revenues 

vho  was  the  ° 

officer  in-         and  property  of  the  college,  and  was  alone  entitled  to 

the^manae^  receive  and  give  receipts  for  the  same,  and  to  conduct 
ment  of  its  and  manage  the  expenditure  of  the  college;  and  that  all 
affairs  without  S'^^  heretofore  made  to  the  college,  or  for  the  benefit 

requiring  any  thereof,  had  been  paid  to  that  officer;  and  praying 
scheme  to  be  ^       ,  ,  .  . 

settled,  al-        that  the  legacy  in  question  might  be  paid  to  the  peti- 

though  the  tioner  as  the  present  president  of  the  college,  the  Rev. 
General  asked  Thomas  Robinson  having  died  in  the  lifetime  of  the 
'^'"  *•"*•  testator. 

The  Vice-Chancellor  having,  upon  affidavits  verifying 
the  above  statements  of  the  petition,  made  an  order  for 
payment  of  the  legacy  to  the  petitioner,  the  Attorney- 
General  appealed  from  that  order. 

The  appeal  petition  now  coming  on  to  be  heard, 

Mr. 


Gladstone. 
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Mr.  Wrayi  in  the  absence  of  Mn  Twissj  for  the  At^  1848. 
torney-General,  contended  that  so  large  a  sum  ought  walsh 
not  to  be  paid  to  an  individual  calling  himself  president  «. 

of  the  college,  without  a  reference  to  the  Master  to  ap- 
prove  of  a  scheme  for  its  application,  or  at  least  some 
inquiry  into  the  nature  and  objects  of  the  institution. 
If  the  testator  had  himself  made  choice  of  the  president 
as  the  hand  to  receive  the  money,  or  if  he  had  given  it 
directly  to  the  college,  it  would  have  been  different;  but 
where,  by  the  death  of  the  trustee  selected  by  the  tes- 
tator, the  execution  of  a  trust  devolved  upon  the  Court, 
the  invariable  course  was  to  refer  it  to  the  Master  to 
approve  of  a  scheme  for  the  application  of  the  fund. 

Mr.  Tinney  and  Mr.  Flemings  for  the  President  of 
the  College,  insisted  that  where  there  was  a  subsisting 
charity,  and  an  officer  capable  of  giving  a  discharge  for 
a  legacy,  the  Court  was  in  the  habit  of  ordering  pay- 
ment to  be  made  to  that  officer  without  directing  a 
scheme. 

The  Lord  Chancellor. 

Whether  a  scheme  should  be  directed  or  not  will 
depend  upon  the  information  I  may  have  as  to  the  na- 
ture of  the  institution  and  the  situation  of  the  officer. 
If  there  are  already  existing  funds  belonging  to  the 
institution,  and  if  the  president  who  has  the  management 
of  those  funds  is  appointed  for  life,  so  as  to  give  him  a 
permanent  character,  the  legacy  may  perhaps  be  paid 
to  him  without  referring  it  to  the  Master  to  settle  a 
scheme.  But,  suppose  the  president  held  his  office  by 
a  precarious  tenure  —  by  an  appointment  from  year  to 
year,  for  instance — and  that  the  institution  was  supported 
by  voluntary  contributions,  then  it  might  be  right  that 
a  scheme  should  be  settled.     If  there  is  a  character  of 

permanence 
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1843.  permanence  in  the  institotion,  and  in  tbe  situation  of  the 
officer,  the  Court  will  hand  it  over  to  him  without  a 
scheme,  as  was  done  lately  in  the  case  of  the  Venice 
charity,  (ff)  Wh^re  a  testator,  who  is  a  Roman  Catholic, 
leaves  money  for  tbe  use  of  a  Roman  Catholic  establish- 
ment, all  I  have  to  do  is  to  see  that  it  is  applied  to  tbe 
use  of  that  establbhment,  and  that  it  is  paid  into  hands 
in  which  it  will  be  safe.  I  have  nothing  to  do  with  the 
internal  management,  discipline,  and  mode  of  education 
in  such  an  institution.  I  should  wish,  however,  before 
I  dispose  of  this  petition,  to  have  some  more  precise 
information  tlian  the  present  affidavits  affi^rd,  respect- 
ing the  nature  of  this  institution,  and  the  situation  and 
character  of  the  president. 


Dee,  1 5."  The  appeal  petition  having  stood  over  for  further 

affidavits  to  be  filed,  now  came  on  again. 

It  appeared  from  the  further  affidavits,  that  the  col- 
lege had  been  established  in  1802,  as  a  continuation 
of  a  similar  institution  which  had  existed  in  France  for 
several  centuries,  but  which  had  been  broken  up  during 
tbe  Revolution.  That  its  object  was  the  education  of 
Roman  Catholic  laymen  as  well  as  ecclesiastics :  that 
the  governors  of  the  college  consisted  of  persons,  who 
having  been  educated  there,  had  afterwards  been  ad- 
mitted to  Holy  Orders ;  and  that  the  president,  who  was 
elected  every  four  years  by  the  governors  for  the  time 
being,  was  also  treasurer  of  the  college,  and  had  the 
management  of  its  pecuniary  concerns,  for  which  he 
was  accountable  to  an  auditor.  It  also  appeared  that 
the  testator  was  well  acquainted  with  the  college  and 
the  system  of  its  management,  and  that  in  1830  he  had 

made 

(a)  Coekbum  v.  Raphael,  L.  C.  May  9th,  1842.  on  appeal,  not 
reported. 
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made  a  present  of  500/.  to  it  through  the  medium  of  1843. 

the  Rev.   Thomas  Robinson  (the  person  mentioned  in  ^T^^^"^^ 

the  will),  by  whom  the  same  was  paid  to  the  then  v. 

president  Gladstone. 

There  were  also  affidavits  made  by  several  Roman 
Catholic  peers  who  had  been  educated  at  the  college, 
testifying  to  the  respectability  of  the  president,  and  the 
permanent  character  of  the  institution. 

Mr.  Tinney  and  Mr.  Fleming  having  read  the  affi- 
davits, 

Mr.  TvDiss  and  Mr.  Wray  again  submitted,  that  as  the 
trustee  named  by  the  testator  was  to  apply  the  fund,  and 
that  trustee  was  dead,  a  scheme  ought  to  be  directed. 

The  Lord  Chancellor. 

It  may  be  that  Mr.  Robinson,  if  he  had  been  living, 
would  have  had  a  discretion  as  to  the  application  of  the 
iiiDd:  but  it  would  have  been  a  fair  exercise  of  that 
discretion  to  have  paid  it  over  to  the  president;  and, 
if  I  am  of  opinion  that  it  will  be  safe  in  his  hands, 
the  Court  will  be  justified  in  doing  the  same.  Now 
I  think  it  is  quite  clear  from  the  affidavits,  that  the 
money  will  be  safe  in  the  hands  of  the  president,  and 
if  that  be  so,  how  can  it  be  better  applied  for  the 
^  of  the  college  than  by  paying  it  to  the  individual 
who  has  the  management  of  the  general  affieiirs  of  the 
B^tntion  ?  The  order  therefore  is  right,  being  exactly 
A  the  terms  of  the  testator's  will,  only  substituting  the 
P^dent  for  the  Rev.  Thomas  Robinson. 

"The  appeal  petition  was  dismissed,  and  the  costs  of 
^il  parties  ordered  to  be  paid  out  of  the  fund. 


k.- 
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March  31. 
Nov,  4. 


WALSH  V.  GLADSTONE. 


TN  the  administration  of  the  estate  of  Charles  Robert 

Blundellf  the  testator  in  the  cause,  a  sum  of  1200/. 

consols  was  carried  to  a  separate  account,  intituled  "The 


A  testator 
drew  two 
cheques  on 
his  banker 

two  of  his  ser-  Cheque  Legacy  Account ; "  to  abide  the  result  of  a  ques- 

vants,  with  a    ^Jqh  raised  by  the  residuary  leiratees  as  to  the  operation 
direction  that  ,^         /  ,  .j,       ,  -i. 

they  should       and  enect  ot  two  cheques  signed  by  the  testator  m  his 

be  presented     lifetime,  in  favour  of  his  butler  and  housekeeper,  and 
af^er  his  death,  '  .  ^    ^ 

which  had  been  admitted  to  probate  by  the  Ek^clesias- 
tical  Court  as  part  of  his  will,  (a) 


and  about  a 
year  after- 
wards made  a 
formal  will,  in 
which  amongst 
other  disposi- 
tions he  gave 
two  annuities 
to  the  same 
persons,  and 
all  the  residue 
of  his  personal 
estate  to  cer- 
tain other 
persons,  and 
revoked  all 
former  wills. 


The  Vice-Chancellor  of  England^  upon  the  petition 
of  the  residuary  legatees,  ordered  the  fund  to  be  trans- 
ferred to  them.    This  was  an  appeal  from  that  order. 


The  facts  upon  which  the  question  arose  were,  in 
substance,  as  follows :  —  The  testator  some  time  before 
his  death  delivered  to  his  butler,  William  Hall,  two 
sealed  packets  addressed  to  his  bankers,  with  directions 

After  his  death  ^  retain  them  until  after  his  death,  and  then  to  present 
all  the  three  •      ,       i  .       ,  ^  ^  ,  i 

instruments       them  at  the  banking  house.     Un  one  of  the  packets  was 

were  admitted  ^^.j^^^^  C4  Jo  be  delivered  by  William  HaUr     On  the 

to  probate  as  ^ 

constituting      other,   "  To   be  delivered   by   Ann  Harris  of  Ince!^ 

Shortly  after  the  testator's  death,  the  packets  were  de- 
livered to  the  Defendant,  the  executor,  by  William 
Hallj  and  were  opened  in  his  presence  at  the  banking 

house. 


his  last  will. 
Held,  that  by 
reason  of  the 
probate  this 
Court  was 
bound  to  treat 
the  sums  for 
which  the 
cheques  were 
drawn  as 
legacies,  but 
that  as  such 


(a)  The  words  of  the  Probate 
Act  were, "  The  last  will  and  tes- 
tament of  Charles  Robert  Blutt' 
dell,  as  contained  in  Paper  Writ- 


ings marked  A.,  B,,  and  C  [B, 
and  C.  being  the  cheques,]  was 
proved,  approved,  and  r^s- 
tered. 


they  were  con- 
structively, if  not  expressly,  revoked  by  the  will 
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"ouse.     One  of  the  packets  was  found  to  contain  a        1843. 
cheque  in  tliese  terms :  — 


*'  Liverpool^  September  11th,  1833. 

*'  Messrs.  Arthur  Heyuxtrd  and  Sons  and  Company. 
*'  On  demand,  pay  William  Hall  of  Incef  butler  of 
this  place,  500/. 

Charles  Blundell.*' 


Walsh 

V, 

Gladstone. 


Id  the  other  there  was  a  similar  cheque  in  favour  of 
dm  Harris  for  SOOi     In  the  month  of  November  1834 
the  testator  made  his  will,  in  which,  after  a  particular  dis- 
position of  his  personal  property,  and  the  gift  of  several 
legacies  and  annuities,  and  amongst  others,  an  annuity 
of  2O0i  a  year  to  William  Hallf  and  another  of  60/. 
a  year  to  Ann  Harris  for  their  respective  lives,  he  pro- 
ceeded thus :  —  "  And  subject  as  aforesaid,  and  except 
as  hereinafter  mentioned,  I  give  and  bequeath  all  the 
residue  and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever  unto'*  &c.  [naming  his  re- 
siduary legatees.]     The  only  disposition  contained  in 
tbe  subsequent  part  of  his  will  consisted  of  certain  lega- 
cies to  his  executors  on  condition  of  their  accepting  the 
office.    Afler  which  followed  this  clause,  "  And,  lastly, 
I  do  hereby  revoke  any  former  will  or  codicil  by  me  at 
any  time  made,  and  declare  this  to  be  my  last  will  and 
liestament." 


In  addition  to  these  facts,  which  appeared  from  the 
Master's  report,  it  was  stated  at  the  bar,  by  the  counsel 
for  the  Appelliants,  and  not  disputed,  that  by  a  previous 
will  which  was  existing  and  in  force  at  the  time  when 
the  cheques  were  signed  and  delivered  to  William  HaUy 
the  testator  had  bequeathed  to  him  an  annuity  of  100/. 
a  year. 


The  appeal  now  coming  on  to  be  heard. 


Mr. 
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Walsh 

V, 

Gladstone. 


Mr.  RoupeU  and  Mr.  Rolty  for  the  Appellants^  said, 
that  as  the  cheques  had  been  admitted  to  probate  as 
testamentary  papers,  there  could  no  longer  be  any 
question  as  to  whether  they  were  revoked  by  the  death 
of  the  drawer.  This  Court  could  look  at  the  sums 
mentioned  in  them  only  as  legacies :  and  if  they  were 
not  to  take  effect  as  such,  it  must  be  on  the  ground 
that  they  were  revoked  either  expressly  or  virtually  by 
the  subsequent  will. 


Upon  that  point,  they  contended  first,  that  questions 
of  total  revocation  were  within  the  exclusive  jurisdiction 
of  the  Ecclesiastical  Court,  whose  province  it  was  to 
decide  what  instruments  a  testator's  will  consisted  of;  for 
which  purpose  that  Court  took  cognizance  of  virtual  or 
constructive,  as  well  as  of  express,  revocation  :  and,  ac- 
cordingly, if  any  document  propounded  for  probate  ap- 
peared to  have  been  altogether  revoked,  wheiher  in 
express  terms  or  by  implication  only,  by  one  of  sub- 
sequent date,  that  Court  would  not  admit  it;  Methiien 
V.  Methuen,{a)  It  was  true  that  this  Court,  in  construing 
a  will,  often  took  upon  itself  to  decide  that  some  part  of 
the  dispositions  contained  in  a  testamentary  paper  was 
revoked  or  some  other  disposition  substituted  for  it,  by 
one  of  subsequent  date,  which  it  clearly  might  do  with- 
out putting  itself  in  conflict  with  the  Ecclesiastical  Court, 
because  that  Court  in  admitting  a  paper  to  probate, 
merely  decided  that  it  formed  part  of  the  testator's  will, 
and  not  that  every  disposition  contained  in  it  was  neces- 
sarily to  take  effect.  But  it  was  difficult  to  conceive  how 
ibis  Court  could  hold  that  the  whole  of  a  testamentary 
paper  was  inoperative,  without  contravening  the  de- 
cision of  the  Ecclesiastical  Court,  after  that  Court  had 

admitted  it  as  a  subsisting  part  of  the  will. 

Assuming, 

(a)  2PAi//.415. 
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Assuming,  however,  that  it  was  competent  for  this 
Court  to  do  so,  it  remained  to  consider  whether,  treating 
these  three  papers  as  what  the  Ecclesiastical  Court  had 
pronounced  them  to  be,  not  a  will  and  two  codicils,  but 
as  constituting  together  one  will,  this  Court  could,  acr 
cording  to  its  own  principles  of  construction  applicable 
to  such  a  case,  come  to  the  conclusion  that  the  two  first 
in  point  of  date  had  been  revoked  or  superseded  by  the 
third.  The  Vice-Chancellor  had  treated  the  case  as  one 
of  express  revocation,  relying  upon  the  revocatory 
clause;  but  that  could  not  be;  Denny  v.  Barton  {a) ;  be- 
cause that  clause  related  in  terms  to  former  wills  only, 
whereas  this  Court  was  bound  by  the  Probate  Act  to 
consider  all  the^e  instruments  as  parts  of  the  same  will. 
And  whelher  they  were  regarded  as  one  instrument  or  as 
three,  it  was  equally  impossible,  consistently  with  the 
established  rules  relating  to  cumulative  gifts,  to  hold 
tliat  where  a  testator  gave  first  a  gross  sum,  and  then 
an  annuity  to  the  same  person,  the  latter  could  be  taken 
as  a  substitution  for  the  former,  particularly  when  it 
appeared  that  a  former  will,  containing  a  like  annuity  to 
one  of  the  parties,  was  subsisting  and  unrevoked  at  the 
time  when  the  cheques  were  given. 


Mr.  Sluart  and  Mr.  Flemings  for  the  residuary  lega- 
tees, cited  Miller  v.  Miller  {b\  to  shew  that  a  cheque 
could  not  take  effect  as  a  donatis  mortis  camd,  and  they 
said  there  was  no  case  in  which  such  an  instrument  had 
ever  been  allowed  to  operate  as  a  legacy.  But  sup- 
posing that  question  to  have  been  concluded'  by  the 

a 

probate,  and  that  all  the  three  instruments  were  to  be 
taken  as  constituting  the  last  will ;  still  it  was  for  this 
Court  to  construe  their  contents,  and  they  contended  that 
it  was  impossible  to  read  the  last  of  them,  and  particularly 
the  residuary  clause  of  it,  without  coming  to  the  con- 
clusion 

(a)  2  PkilL  SIS.  {b)  5  P.  Wm.  5S6. 
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elusion  that  it  contained  the  final  disposition  of  the  tes- 
tator's property,  and  that  he  intended  the  aonoities  to 
be  a  substitution  for  the  cheques;  it  was  a  case  in 
which  the  last  instrument  afforded  intrinsic  evidence  of 
its  being  intended  to  supersede  the  former  ones ;  Camp^ 
bell  V.  The  Earl  of  Radnor  (a),  Barclay  ▼.  Wain' 
'wrighi  (i),  Coote  v.  Boi/d  (c),  Attomey^General  ▼.  Har^ 
ley  (d),  Frascr  v.  Byt^.  {e) 


Mr.  Soupellj  in  reply,  said  that  no  argument  could 
be  founded  on  the  residuary  clause  of  the  will,  which 
would  not  have  been  equally  applicable  had  that  instru- 
ment contained  no  gift  at  all  to  the  Appellants :  and  it 
could  hardly  be  contended  that  in  that  case  it  would 
have  operated  as  a  revocation  of  the  cheques. 


Nov.  4.  The  Lord  Chancellor  after  stating  the  facts  as 

they  are  above  stated,  proceeded  as  follows :  ^ 

The  question  is,  whether  WilUam  Hall  and  Ann 
Harris  are  entitled  to  receive  from  the  testator's  estate 
the  respective  sums  of  500/.  and  300/.  for  which  the 
cheques  were  given.  These  papers  have  been  Admitted 
to  probate  as  a  part  of  the  testator's  will  by  the  Eccleo 
siastical  Court,  the  tribunal  which  has  exclusive  juris- 
diction in  such  questions.  The  sums  must,  therefi>re^ 
be  considered  by  this  Court  as  legacies  bequeathed  by 
the  testator,  and  the  only  point  for  consideration  is 
whether  they  were  revoked  by  the  will  made  in  the  fA^ 
lowing  year,  and  by  which  annuities  were  given  to  the 
same  persons.  This  is  a  question  of  construction,  whidi 
it  is  within  the  competence  of  this  Court  to  determine^ 

notwithstanding 


Cfl)  1  B.  C.C.  271. 

(b)  5  Vet.  46S. 

(c)  2  B.  C.C. 521. 


(d)  4  MatL  963. 
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notwithstandiDg  the  probate  granted  by  the  Ex:cle- 
siastical  Court:  Campbell  v.  The  Earl  of  Radnor  {a)  \  in 
which  case  it  was  declared  that  the  first  codicil,  which 
bad  been  admitted  to  probate,  was  to  be  considered  as 
▼irtnally  revoked  by  the  second.  See  also  Gawler  v. 
Sianderanck.  {b) 

By  the  will  executed  in  December  1834,  the  testator 
provides  for  William  Hall  and  Ann  Hatris,  by  giving 
an  annuity  of  200L  a  year  to  William  Hall  and  an 
annuity  of  60/.  a  year  to  Ann  Harris.  After  bequeath- 
ing several  other  annuities  and  legacies,  he  gives  all  the 
residue  and  remainder  of  his  personal  estate,  subject  to 
the  bequests  mentioned  in  his  will,  and  to  these  be- 
quests only,  to  the  persons  therein  named,  as  his  resi- 
duary legatees*  This  in  terms  excludes  all  previous 
testamentary  dispositions  of  his  personal  estate,  and 
there  is  no  sufficient  reason  to  suppose  that  he  did  not 
intend  it  should  so  operate,  as  he  had  provided  libe- 
rally for  the  two  servants  Hall  and  Harris  by  this  very 
instrument. 


29d 


1843. 


Walsh 

V, 

Gladstone. 


Some  argument  appears  to  have  been  built  upon  the 
circumstance^  that  by  a  previous  will  of  1827,  an  an- 
nuity of  100/.  a  year  had  been  given  to  Hallj  and  that 
the  cheque  for  500/.  had  also  been  given  to  him  while 
this  will  remained  unrevoked,  and  that  it  was  the  inten- 
tion,  therefore,  of  the  testator  that  he  should  take  both 
the  legaqr  and  the  annuity.  It  is  however  quite  consistent 
with  this  previous  intention,  that  he  should  afterwards 
have  thought  it  better  to  substitute  the  additional  100/. 
a  year  for  the  sum  mentioned  in  the  cheque.  Even 
supposing  it  to  have  escaped  his  recollection  (which  is 
not  very  probable),  that  he  had  given  these  cheques, 

yet 


(«)  I  Bro.C.C.%n. 

Vol.!. 


(Jb)  2  Cox,  16.;  see  p.  19. 
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1843.        yet  if  he  intended  when  he  executed  bis  will  that  all 
^^^^^"^     ^^  personal  estate  not  expressly  disposed  of  by  that 
V.  instrument  should,  as  he  there  directs,  go  to  his  resi- 

Gladstone,    j^^^  legatee,  that  would  I  think  be  sufficient  to  ex- 
clude this  claim. 

It  further  remains  to  be  observed,  that  by  the  con- 
cluding clause  of  the  will  the  testator  expressly  revokes 
all  former  wills  or  codicils,  and  declares  that  to  be  his 
last  will  and  testament.  This  indeed  is  not  absolutdy 
conclusive,  but  it  would  require  very  strong  evidence  of 
the  testator's  intention  that  the  revocation  should  not 
extend  to  the  testamentary  gifts  in  question,  to  justify 
the  Court  in  excluding  them  from  its  operation.  I  think 
there  is  no  such  evidence  in  this  case,  and  agremng, 
therefore,  as  I  do  with  the  opinion  expressed  by  the 
Vice-Chancellor,  the  judgment  must  be  affirmed. 

The  costs  of  all  parties  must  be  paid  out  of  the 
cheque  legacy  account,  or,  in  other  words,  out  of  the 
residue  of  the  personal  estate. 


See  Heming  v.  auUerbuck^  1  Btigh^  N.  S,  479. ;  and  JBrme  v. 
Ferrier^  7  Sim,  549. 
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CAMPBELL  V.  BROWNRIGG.  i8«- 

Dec.  21. 
1843. 

rpHE  wUl  of  Lionel  Hook,  dated  21st  of  February      '^"'Jj-' 

^    1806,  was  partly  as  follows :  —  Unjer  a  gift 

of  a  sum  of 

^^  I  giTe  and  bequeath  to  my  daughter  Isabella  Hook,  my  daughter 
now  residimr  with  me  at  Fort  WiUianij  in  Bengal,  the  •^-  ^r  ^^}f 

^  .  employed  for 

sum  of  50,000  Sicca  Rupees,  to  be  employed  for  her  her  use  in  the 

uae  in  the  following  manner,  viz. :  the  principal  of  the  JjJanne"^" 
said  som  is  to  be  vested  in  paper  of  the  East  India  accompanied 
OEMpsly,  bearing  interest  at  8  per  cent. ;  or,  in  stock  ^^^  the  fund 
in  the  English  ffovemment  funds,  should  such  a  manner  should  be  in- 

vested  and 

appear  to  my  executors  advisable  and  proper ;  in  either  the  interest 
case  the  interest  accruine  on  the  said  principal  sum  P/^^^.P^lf® 

o  ^         ^  the  daughter 

IS  to  be  regularly  paid  to  my  said  daughter,  to  be  used  during  her  life, 

and  appropriated  in  whatever  manner  she  shall  think  ^^^  ghouW^ 
proper.     It  is  my  intention  and  desire,  that  the  said  marry  and 
interest  shall   be  regularly  paid  to  my  said  daughter  ^hen  the  prin- 
during  her  lifetime ;  in  the  event  of  her  marriage,  and  cipai  to  be  di- 
of  her  having  a  child  or  children,  the  aforesaid  prin-  such  children, 
cipal  sum  of  50,000  Sicca  Rupees  is   to  become  the  ^^^^'  "P°" 

"^  '  *^  the  construc- 

property  of  her  child  or  children  equally  to  be  divided  tion  of  the 

amongst  them,  or  should  there  be  only  one  child,  then  Jhe^dauchter 
the  whole  is  after  the  death  of  my  said  daughter  to  having  died 
become  the  property  of  that  child.     It  is  however  my  children,  that 

will  and  intention,  that  the  interest  on  the  whole  of  the  ^^^  personal 

represent- 
principal  of  the  said  sum  shall  be  regularly  paid  to  my  ative,  and  not 

said  daughter  during  her  life,  whether  she  shall  marry  f^®  residuary 

o  &  »  .^    legatee,  was 

or  otherwise." — The  testator  then  gave  certain  pecuniary  entitled  to  the 
legacies  to  his  niece  Harriett  Eraser,  and  his  cousin    ""  * 
Mrs.  McGregor,  and  several  other  persons,  and  pro- 
ceeded thus  :  —  ^^  It  is  my  further  will  and  desire,  that 
the  whole  of  the  remainder  of  my  property  of  every 
kind  be  equally  divided  between  my  daughter  Isabella 

X  2  Hook, 
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1842.        Hooky  my  sister  Mrs.  Charles  Fraser^  and  my  brother 

^^^^^^"^     Charles  HooL  share  and  share  alike." 
Campbell 

V. 

Brownrigg.  3y  ^  ^^jj^j,  ^^^^j  ^i^g  jg^jj  or  September  1807,  the 
testator,  after  giving  certain  directions  relative  to  a 
legacy  of  10,000  rupees  contained  in  the  will,  expressed 
himself  as  follows :  — 

*^  It  is  my  further  will  and  desire,  that  the  sums  re- 
spectively bequeathed  by  my  last  will  above  recited  to 
my  daughter  Isabella  Hook,  my  sister  Mrs.  Charles 
Fraser^  my  brother  Charles  Hook^  my  niece  Harriett 
Fraser^  and  my  cousin  Mrs.  M^Gregor^  shall  in  the  event 
of  the  death  of  either  of  the  parties  before  my  death, 
become  the  joint  property  of  my  daughter  Isabella  Hoot, 
my  sister  Mrs.  Charles  Fraser^  and  my  brother  Charles 
Hooky  or  the  survivor  or  survivors  of  them,  share  and 
share  alike.'' 

Isabella  Hook  survived  the  testator  and  married,  but 
had  no  children.  Upon  her  death  a  question  arose, 
whether  a  sum  of  stock,  representing  the  50,000  Sicca 
Rupees,  belonged  to  her  personal  representative,  or  to 
the  residuary  legatees. 

The  Vice-Chancellor  of  England  having  decided  in 
favour  of  the  latter,  the  personal  representative  of 
Isabella  Hook  appealed  from  that  decision. 

The  appeal  was  twice  argued  by, 

Mr.  Teed  and  Mr.  Elderton,  for  the  appellants. 

Mr.  Bethell  and  Mr.  Vansittart  Neale^  for  one  of  the 
residuary  legatees. 

Mr.  LcnondeSi  for  another  residuary  legatee. 

Mr. 
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Mr.  Bally  appeared  for  the  executor,  but  took  no 
part  in  the  argument. 

In  support  of  the  appeal  it  was  insisted,  that  the 
gift  was  in  the  first  instance  an  absolute  gift  to  the 
daughter  herself,  which  could  not  be  cut  down  by  con- 
struction to  a  life  interest,  unless  an  intention  to  that 
effect  could  be  clearly  collected  from  other  parts  of  the 
will ;  and  that  the  only  object  of  the  subsequent  modi- 
fication of  the  gift  in  this  case  was  to  secure  a  provision 
for  the  daughter's  children  in  case  she  should  have  any. 

On  the  other  hand  it  was  argued,  that  there  was  in 
Ikct  no  absolute  gift  in  the  first  instance,  but  that  the 
whole  clause  was  to  be  read  together,  and  then  it 
amounted  to  the  same  thing,  as  if  the  testator  had  said 
**  I  give  50,000  Sicca  Rupees  to  be  applied  so  and  so." 

The  cases  cited  were  Harrison  v.  Foreman  (a),  W%//- 
iM  V.  Dudin  (b\  Comber  v.  Graham  (c),  Ring  v.  Hard- 
^anck  (rf),  Smither  v.  Willock  (^),  Sturgess  v.  Pearson  (g\ 
Campbell  v.  Harding.  (A) 


1842. 


Campbell 
Brownrigg. 


Tlhe  Lord  Chancellor  gave  his  judgment  in  writ- 
ing, during  the  long  vacation. 

After  stating  the  substance  of  the  clause  in  the 
will,  it  proceeded  thus :  — ^^  Isabella  Hook  the  daughter, 
having  died  without  ever  having  had  a  child,  the  ques- 
is,  whether  her  personal  representatives  are  entitled  to 
the  50,000  Sicca  Rupees  invested  according  to  the  di- 
rections, of  the  testator,  or  whether  this  money  goes 

to 


(a)  5  Fes.  207. 
(A)  ^J.4r  IV,  279. 
(e)  I  R.i  M.  450. 
{d)  2  Beav.  ^S2. 


{e)  9  Vet.  255. 
{g)  AMadd.^n. 
\h)  2  R.^  M.  590. 


X  s 
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184f2,        to  his  residuary  legatees.     I  think  the  personal  rcpre- 
r*^^^^-^     sentatives  of  the  daughter  are  entitled  to  the  fund. 

V. 

Brownriog.        rj^^  testator  gives  and  bequeathes  to  his  daughter 

50,000  Sicca  Rupees :  it  is  to  be  employed  for  her  use ; 
and  he  directs  in  what  manner  it  shall  be  so  employed. 
It  is  to  be  invested  by  his  executors.  She  is  to  receive 
the  interest  during  her  life.  If  she  has  children  they 
are  to  divide  the  principal  between  them  after  her 
death.  This  is  the  manner  in  which  the  legacy  given 
to  his  daughter  is  to  be  employed  for  her  use.  There 
are  no  further  directions.  To  this  extent  the  use  is 
controlled,  but  no  further.  She  takes  the  gift  subject 
to  this  restriction :  when  that  ceases,  it  becomes,  or 
rather  remains,  by  virtue  of  the  gift  her  absolute  un- 
fettered property.  Such  then  is  the  construction  I  put 
upon  the  bequest,  and  if  I  am  right  in  this  interpre- 
tation, the  fund,  upon  the  facts  stated,  belongs  to  the 
petitioner. 

This  view  of  the  case  derives,  I  think,  some  confirma- 
tion from  other  parts  of  the  will  and  of  the  codiciL 
After  giving  pecuniary  legacies  to  several  other  persons, 
he  proceeds  as  follows :  ^'  It  is  my  further  will  and 
desire,  that  the  whole  of  the  remainder  of  my  property 
of  every  kind  be  equally  divided  between  my  daughter 
Isabella  Hook,  my  sister,  Mrs.  Charles  Fraser^  and  my 
brother  Charles  Hook,  share  and  share  alike."  The 
testator  having  previously  enumerated  several  specific 
sums,  when  he  speaks  of  the  remainder  of  his  property, 
the  natural  interpretation  is,  the  remainder  exclusive  of 
these  specific  sums,  which  would  lead  to  the  conclu- 
sion that  he  considered  he  had  disposed  of  them  ab- 
solutely. The  testator  also  in  the  codicil  thus  ex- 
presses himself.  ^^  It  is  my  further  will  and  desire,  that 
the  sums  respectively  bequeathed  by  my  last  will  above 

recited. 


i 


Brownriog. 
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recdted,  to  my  daughter  Isabella  Hooh^  my  sister  Mrs.        1842. 
Charles  Fraser^  my  brother  Charles  Hook^   ray  niece     p^*"^^^^^ 
Harriett  Fraser^  and   to   my  cousin  Mrs.  M^Gregor^  », 

shall  in  the  event  of  the  death  of  either  of  the  parties 
before  my  death,  become  the  joint  property  of  my 
daughter  Isabella  Hook,  my  sister  Mrs.  Charles  Fraser, 
and  my  brother  Charles  Hookf  or  the  survivor  or  sur- 
vivors of  them  share  and  share  alike."  He  speaks 
of  all  these  legacies  {Isabella  Hookas  among  the  rest) 
as  sums  bequeathed,  as  sums  absolutely  disposed  of, 
and  directs  how  they  shall  be  appropriated  in  the 
event  of  a  lapse  by  any  of  the  legatees  dying  in  his 
lifetime,  but  provides  for  no  other  event. 

Entertaining  the  impression  which  I  have  thus  stated 
as  to  the  proper  construction  of  this  will,  I  must,  but  with 
sincere  respect  for  the  opinion  of  the  Vice-Chancellor, 
allow  this  appeal. 


X  4 
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1842. 


April  24. 

Jifajf  3,  4. 

June  S9. 

1S43. 
Feb.  11. 

Whether  the 
protection 

given  bv  the  r>i  n      i 

statutes  6  i4nit.  the  Crown  for  damage  alleged  to  have  been  done,  in  the 

^14  G  3      78    P'^^^^^'^g  re'gn,  to  some  property  of  the  petitioner, 

while  Speaker  of  the  House  of  Commons,  by  the  fire 

which,  in  the  year  18S4,  destroyed  the  two  Houses  of 

Parliament. 


VISCOUNT  CANTERBURY  i;.  THE  ATTOR- 
NEY GENERAL. 


rilHIS  was  a  Petition  of  Right,  in  which  the  petitioner, 
"*•     Viscount  Canterbury^  claimed  compensation  from 


to  a  party  in 
whose  house 
or  on  whose 
estate  '*  a  fire 
shall  acci- 
dentally be- 
gin," extends 
to  fires  occa- 
sioned by  the 
negligence  of 
the  owner  or 
his  servants, 
or  whether  it 
is  confined  to 
fires  arising 
from  pure 
Hccident  in 
the  limited 
sense  of  the 
word. 
Quteref 

A  petition 
of  right  does 
not  lie  to  re- 
cover com- 
pensation 
from  the 
Crown  for 


The  petition  was  presented  in  the  year  1840,  and  was 
delivered  by  Her  Majesty  to  the  Lord  Chancellor  (Lord 
Cottenham)  with  the  usual  endorsement,  "  Let  right  be 
done."  An  application  was  then  made  to  his  Lordship 
that  a  commission  might  issue  to  enquire  of  the  truth 
of  the  allegations  in  the  petition.  That  application  was 
opposed  by  the  Attorney-General  (Sir  John  Campbell)^ 
who  insisted  that  the  issuing  of  such  a  commission  was 
not  a  matter  of  right,  but  of  discretion ;  and  after  going 
at  considerable  length  into  the  merits,  for  the  purpose 
of  showing  that  even  if  the  facts  stated  in  the  petition 
should  be  found  to  be  true,  the  claim  of  the  petitioner 
was  liable  to  various  insuperable  objections  in  point  of 
law,  he  submitted  that  the  case  was  one  in  which  the  Lord 
damage  to  the  Chancellor  would  be  justified  in  stopping  the  proceedings 
uidmdual  oc"  ^^  limine  by  refusing  a  commission.     To  that,  however, 

casioned  by       it  was  replied  that  the  Queen's  mandate  endorsed  upon 

the  negligence  ,  . 

of  the  servants  the  petition  had  made  it  the  duty  of  the  Lord  Chancellor 

^^T\\  ^'^^"*  to  put  the  claim  in  a  proper  train  of  investigation,  and, 

ing  Sovereign  for  that  purpose,  to  give  the  petitioner  a  record  upon 
is  not  liable  „.u:^k 

to  make  com-  ^*^»^^ 

pensation  for 

damage  to  the  property  of  an  individual,  occasioned  by  the  negligence  of  the  ser- 
vants of  the  Crown  in  a  preceding  reign ;  nor,  tembie,  even  where  such  damage  has 
been  done  in  his  own  reign. 
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which  a  writ  of  error  would  lie  (a) ;  and,  therefore,  that        1842. 
unless  the  Attorney-General  was  willing  "  to  confess     ^JT"^^^^"^ 
the  suggestions  of  the  petition,"  and  take  issue  upon  it  CANTBRBuar 
by  general  demurrer,  a  commission  was  as  much  a  matter         J!* 
of  right  in  a  proceeding  of  this  mature  as  an  original     Attornbt- 
writ  was  in  a  litigation  between  subject  and  subject.  -    "'***^'" 

On  the  conclusion  of  the  argument. 

The  Lord  Chancellor  reserved  his  judgment,  ob-  April  34. 
serving,  however,  that  from  searches  which  he  caused 
to  be  made  in  reference  to  the  late  case  of  the  Baron  de 
Bodcj  in  which  a  similar  point  had  been  raised  by  the 
Attorney-General,  and  which  was  then  standing  for 
judgment,  he  had  ascertained  that  there  was  no  case  to 
be  found  in  which  the  Chancellor  had  refused  to  direct 
proceedings  upon  a  Petition  of  Right. 


His  Lordship  having  on  a  subsequent  day  intimated 
his  intention  to  issue  a  commission,  it  was  arranged  that 
as  there  was  no  substantial  dispute  as  to  the  facts,  the 
statements  of  the  petition  should  be  modified  in  such  a 
manner  as  to  enable  the  Attorney-General  to  meet  it 
by  a  general  demurrer. 

The  petition  was  accordingly  amended.  Tlie  case 
made  by  it  as  so  amended  was,  in  substance,  as  follows: — 

That  on  the  16th  of  October  1834,  the  petitioner,  as 
Spealcer  of  the  House  of  Commons,  occupied  a  house 
forming  part  of  the  Royal  Palace  at  Westminster^  and 
communicating  internally  with  the  other  parts  thereof, 
the  said  house  having,  by  a  royal  message  from  his  late 
Majesty  King  George  the  Third  to  the  House  of  Com- 
mons in  the  year  1794,  been  appropriated  to  the  use 

of 

(a)  Bac*  Abr^  Prerog,  p.  476. 
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1842.        of  the  Speaker,  and  having  ever  since  been  occupied,  in 
zfT^^^"'^     pursuance  of  such » appropriation,  by  the  Speaker  for 

Cantbrburt    the  time  being  as  his  official  residence:  that  during  that 
The         period  it  had  from  time  to  time  been  repaired  at  the 

Attornbt-    public  expense  by  grants  of  money  voted  by  Parliament 
*^^     for  the  purpose;  but  that  the  occupation  of  it  by  the 
Speaker  had  always  been  permissive  merely  and  subject 
to  resumption  by  the  Crown  at  its  pleasure ;  and  that,  in 
one  instance,  which  occurred  in  the  year  1821,  when 
the  petitioner  was  also  Speaker,  his  late  Majesty  King 
George  the  Fourth  having  occasion  for  the  use  of  the 
house,  the  petitioner  and  his  family  had,  by  the  com- 
mand of  his  Majesty,  quitted  it  for  two  days  during 
which  it  was  occupied  exclusively  by  his  Majesty  and 
his  suite.     That  on  the  16th  of  October  1834,  a  certain 
room  in  the  said  palace,  also  forming  part  thereof,  being 
about  to  be  fitted  up  for  the  use  of  the  Court  of  Review, 
which  had  then  recently  been  established,  a  quantity  of 
old  sticks,  called  tallies,  which  liad  been  formerly  used 
at  the  receipt  of  the  Royal  Exchequer, and  were  then 
deposited  in  the  said  room,  were  ordered  to  be  removed 
and  burnt ;  and  that  certain  persons  being  servants  of, 
and  acting  under  the  authority  of  the  Commissioners 
of  Woods  and  Forests,  who  had  the  ordering  and  super- 
intendence of  all  repairs  and  works  required  to  be  done 
at  the  palace,  for  the  purpose  of  consuming  the  tallies, 
placed  them  in  the  stoves  used  for  warming  the  House 
of  Lords,  which  also  formed  part  of  the  said  palace,  and 
communicated  internally  with  the  other   parts  of  it ; 
^*  but  that  they  so  placed  them  negligently,  carelessly, 
and  improperly,  and  in  such  excessive  and  improper 
quantities,  that  by  means  thereof  the  stoves  became 
overheated,  and  caused  a  fire  to  break  out  in  the  House 
of  Lords,  and  which  extended  to  other  parts  of  the 
palace,  including  the  Speaker's  House,  whereby  divers 
articles  of  furniture,  books,  prints,  plate,  and  other 

effects 
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effects  of  the  petitioner  which  he  had  there  deposited        1842. 

for   the   necessary   and   convenient   occupation  of  the      Z^T^^ 

•^  ^  ^  Viscount 

house  by  himself  and  his  family,  to  the  value  of  about  Canterbury 

7000Z.  were  burnt  and  destroyed,  and  the  rest  to  the  r^^ 

value  of  3000/.  were  greatly  damaged."  Attornby- 

Gbmeral. 

The  petition  prayed  that  the  Attorney-General, 
being  attended  with  a  copy  thereof,  might  be  required 
to  answer  the  same:  and  that  the  petitioner  might 
thenceforth  prosecute  his  complaint  therein,  as  might 
be  necessary  against  the  said  Attorney-General  as  repre- 
senting the  rights  and  interests  of  her  Majesty,  and  also 
against  such  other  persons,  if  any,  and  in  such  other 
manner  as  need  might  require:  and  that,  for  that 
purpose,  he  might,  if  necessary,  have  leave  to  make 
the  Attorney-General  and  such  other  persons  parties 
thereto,  and  to  pray  such  relief  in  the  premises  as  under 
the  circumstances  should  be  just. 

To  that  petition  the  Attorney-General  put  in  a  gene-       ^^ay  s-. 
ral  demurrer;  which  now  came  on  to  be  argued. 

The  Attomey-Getieralj  Mr.  Twiss^  and  Mr.  Waddings 
iotij  and  Mr.  H^roy,  appeared  in  support  of  the  de- 
murrer. 

Sir  Thomas  fVilde,  and  Mr.  Serjeant  Mannitigj  for 
the  petition. 

The  argument  turned  upon  the  following  questions:-— 

1.  Whether  the  protection  given  by  the  statutes 
of  6Ann.c.3l.  66.9  and  14G.  S.  c.  78.,  to  a  party  in 
whose  house,  or  on  whose  estate  a  fire  should  acci- 
dentally begin,  extended  to  fires  caused  by  the  negli- 
gence of  the  owner  or  his  servants,  or  whether  it  was 

confined 
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1842. 


Viscount 
Canterbury 

V, 

The 

Attorxey- 

Oeneral. 


Confined  to  fires  arising  from  pure  accident  in  the  limited 
sense  of  the  word. 

The  details  of  the  argument  on  this  point  are  so 
fully  stated  in  the  judgment,  that  it  is  unnecessary  to 
repeat  them  here.  The  authorities  cited  were,  Beauliet/s 
Case  (a),  Snagg's  Case  (i),  Turbervill  v.  Stamp  (c), 
Vatighan  v.  Menlove  {(fj,  Shaw  v.  Robbcrds  (e),  1  Black. 
Com.  431.  Incidentally,  however,  to  this  point  it  was 
contended  in  support  of  the  demurrer,  that  upon  the  pe- 
titioner's own  statement,  he  must  be  taken  to  have  been 
a  gratuitous  occupant  of  the  Royal  Palace,  and  that  the 
owner,  even  of  a  private  house,  was  under  no  liability 
to  his  guests,  any  more  than  to  his  servants,  for  acci- 
dents of  this  nature.  On  the  other  hand  it  was  in- 
sisted, that  the  permission  to  occupy  the  house  in 
question,  was  to  be  considered  part  of  the  Speaker's 
salary ;  and  that,  even  if  it  were  not  so,  the  confidence 
implied  in  the  relation  of  host  and  guest  imposed  upon 
the  former  a  peculiar  obligation  to  use  such  care  and 
caution  as  to  secure  the  latter  from  injury. 

2.  Whether,  even  assuming  that  the  parties  whose 
negligence  caused  the  fire  were  the  servants  of  the 
Crown  (for  it  was  insisted  that  they  were  the  servants 
of  the  Commissioners  of  Woods  and  Forests,  and  not  of 
the  Crown),  the  Sovereign  was  responsible  for  the  con- 
sequences of  their  negligence. 

The  argument  on  this  point  turned  chiefly  upon  the 
meaning  of  the  legal  maxim,  that  the  King  can  do  no 
wrong ;  it  being  contended  in  support  of  the  demurrer, 
that  that  maxim  applied  to  civil  torts  as  well  as  to 
criminal  acts,  and  that  the  meaning  of  it  was,  that  the 
Crown  was,  by  virtue  of  its  prerogative,  exempt  from  all 

imputation 

(a)  Y.  B.  2  H.  4.  18.  pi,  5.  (d)  A  ScoU,  244. 

lb)  Cro.  Eliz.  10.  pi.  5.  (e)  6  Ad.  ^  EU.  75. 

\c)  1  Satk.  \3. 
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imputation  of,  and  consequently  from  all  liability  for,         1842. 

wrongs  committed  by  its  servants  in  the  discharge  of      y^^^^^T 

their  duties ;  that,  as  a  consequence  of  that  principle,  it  Canterbury 

had  been  laid  down,  that  the  King  could  not,  in  his  .p^^ 

own    person,   arrest    a    subject,    though    his    servant     Attorney- 

might,  because  if  the  arrest  were  wrong  the  subject 

could  not  have  his  action,   whereas   the   servant  was 

liable,  though  the  act  were  done  in  the  presence  of 

the   King    and    by   his   authority,  (a)     That,   but  for 

such  prerogative  exemption  of  the  Crown,  claims  of 

this  kind  would  be  of  common  occurrence,  as  in  the 

familiar  instance  of  merchant  ships  being  run  down  or 

damaged  by  ships  of  the  Royal  Navy;   and  that  the 

surrender  made   by  the  Crown,  at  the   beginning  of 

every  reign,  of  its  hereditary  revenues,  in  consideration 

of  a  parliamentary  appropriation  for  the  expenses  of  the 

civil  list,  without  any  provision   being  made  for  the 

satisfaction  of  claims  of  this  description,  had  not  only 

divested  the  Crown  of  any  fund  upon  which  a  judgment 

in  the  nature  of  damages  could  be  enforced,  but  was 

itself  a  strong  circumstance  to  shew  that  the  law  re-    ' 

cognised  no  such  liability  in  the  Crown  as  was  sought 

to  be  enforced  by  this  petition. 

On*  the  other  hand  it  was  contended,  that  even  sup- 
posing that  the  parties  who  did  the  injury  were  the 
servants  of  the  Commissioners,  yet,  inasmuch  as  the 
service  in  which  they  were  engaged  at  the  time,  was 
not  within  the  sphere  of  the  duties  imposed  upon  the 
Commissioners  by  the  act  of  parliament  (&),  but  an 
extraordinary  service  in  which  the  Commissioners  were 
employed,  as  any  other  agents  might  have  been,  by 
the  express  order  of  the  Sovereign,  the  Crown  was 
liable  as  the  ultimate  principal;  Stone  v.  Cartwrtghi {c). 

Bush 

(a)  2  Insl.  186.  (c)  6  T.  R.  411. 

lb)  I  W.  4.  c.  1. 
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1842.        Bushy.Steinman.{a)     With  respect  to  the  maxim 
ziT^^      the  King  could  do  no  wrong,  they  contended  that  the 

Cantbrburt    construction  put  upon   it  by  the   other  side,  was  in- 
j^^         compatible  alike  with  the  dignity  of  the  Crown,  and 

Attorney-  with  the  rights  and  interests  of  the  subject:  that  the 
true  meaning  of  the  maxim  was,  that  the  Crown  had  no 
right,  by  virtue  of  its  prerogative,  to  do  or  authorise  any 
act  to  be  done,  which,  if  done  by  a  private  individual, 
would  be  a  wrong :  Sheppard^s  Abridgment  (i),  and 
that  no  construction  of  the  maxim,  which  should  enable 
the  King  to  do  a  wrong  to  the  subject  without  being 
liable  to  make  compensation  for  it,  could  be  a  right 
construction ;  for  it  was  an  established  rule,  that  prero- 
gatives must  be  for  the  advantage  and  good  of  the  people, 
otherwise  they  ought  not  to  be  allowed  by  the  law.  6  Bac. 
Abr.  386.,  1  Blackst.  Com.  p.  230.,  Borke  v.  DayreU.  (c) 
And  that  no  argument  in  favour  of  the  supposed  ex- 
emption of  the  Crown  could  be  legitimately  founded 
upon  the  practice  introduced  in  modem  times,  of  sur- 
rendering the  royal  revenue  to  the  service  of  the  state, 
or  upon  the  practical  difficulty  which  that  circumstance 
might  create  in  the  way  of  enforcing  a  judgment  against 
the  Crown ;  for,  if  the  liability  existed,  it  could  not  be 
doubted  that  the  public,  which  was  interested  in  main- 
taining the  digni^  of  the  Sovereign,  would,  through 
Parliament,  provide  the  means  of  giving  the  party  the 
fruits  of  his  judgment,  and  would  not  allow  an  arrange- 
ment entered  into  solely  with  a  view  to  the  more  con- 
venient administration  of  the  revenue,  to  stand  in  the 
way  of  the  enforcement  of  a  just  and  legal  right 

3d.  Whether  a  Petition  of  Right  was  a  form  of  pro- 
ceeding applicable  to  a  claim  for  unliquidated  damages. 

On 

(a)  1  Bos.  «S-  Pul,  404.  (c)  4  2\  R,  402.;  see  p.  410. 

(b)  Tit.  Prerog,  p.  48.  pi.  5. 
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On  this  point  it  was  contended  in  support  of  the        1842. 
petition,  that  the  petition  of  right  would  lie  against      y^^^\^ 
the  Crown,  wherever  an  action  would  lie  against  a  sub-  Canterbury 
ject ;  the  only  reason  why  an  action  did  not  lie  against         f^^ 
the  King,  being  the  technical  reason,  that  the  King  from    Attorney* 
whom  all  judicial  process  issued,  could  not  issue  process 
against  himself  [Comyn.  Dig.  tit.  Prerog.  D.  78.) ;  and  if 
the  remedy  by  Petition  of  Right  were  not  co-extensive 
with  that  by  action,  there  would  be  cases  in  which  a  right 
would   exist  without  a  remedy.     Even,    therefore,   if 
there  was  no  precedent  for  a  Petition  of  Right  in  a  case 
of  this  kind,  that  would  be  no  answer  to  the  present 
petition;   for  if  the  right  existed,  there  must  neces- 
sarily be  some  mode  of  enforcing  it,  and  it  would  not 
be  pretended  that  there  was  any  other  form  of  pro- 
ceeding for  that  purpose,  but  a  Petition  of  Right;  it  was 
insisted,   however,  that  the  case  of  Gervais  de  Clif" 
ton  (a)  was,  like  this,  a  Petition  of  Right  claiming  com- 
pensation from  the  Crown  for  an  alleged  injury  to  the 
petitioner's  land,  and  in  which  no  objection  appeared  to 
have  been  taken  to  the  form  of  the  proceeding  as  being 
inapplicable  to  a  claim  of  that  nature.     Another  case 
was  also  cited  from  the  Year  Book^  17  Ed,  S.  f.  59.  pi.  58., 
as  an  instance  in  which  a  Petition  of  Right  had  been 
brought  upon  an  alleged  tort  on  the  part  of  the  Crown. 

On  the  other  hand  it  was  contended,  that  the  remedy 
by  Petition  of  Right  was  applicable  only  to  cases  where 
property  of  the  subject  was  unjustly  detained  by  the 
Crown,  or  where  the  subject  claimed  a  debt  due  to  him 
from  the  Crown  by  contract ;  Stamford,  {b)  That  the 
proceedings  in  Gervais  de  Cli/torCs  Case  bore  too  little 
resemblance  to  those  upon  a  Petition  of  Right,  to  be 

of 

(fl)  r.  B.  22  Ed.  3.  f.  5.  pi.  1 2.  {b)  Tit.  Petition^  ch.  22.     Tit 

Prerog,  cb.  15.  p.  42. 
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1842.  of  any  valae  as  a  precedent  for  such  a  petition  in  a  case 

^^^^  like  the  present,  and  it  was  further  observed,  that  if  any 

Canterbury  such  precedent  had  existed,  Lord  Samers  in  his  judgment 

r^g  in  the  Banker's  Case  (a),  would  not  have  failed  to  notice 

Attorney-    it,  inasmuch  as  it  was   material   to  his  argument  to 
Obn  b  r  al 

shew  the  utmost  limits  to  which  that  remedy  extended. 

4th.  Whether  the  reigning  Sovereign  was  liable  to 
make  compensation  for  a  wrong  done  by  the  servants, 
and  during  the  reign,  of  his  predecessor. 

The  objections  taken  to  the  Petition  on  this  point  were, 
first,  that  the  Queen  was  not  the  personal  representative 
of  the  late  King;  and  secondly,  that  if  she  was,  the  case 
was  within  the  rule  actio  personalis  moritur  cum  persona. 
In  answer  to  which  it  was  insisted,  that  as  all  acts  done 
or  orders  given  by  the  King  in  the  exercise  of  his  royal 
authority,  were  to  be  considered  as  the  acts  and  orders 
not  of  the  individual  wearing  the  crown,  but  of  the 
metaphysical  abstraction  called  the  King,  and  to  which 
the  Constitution  assigned  the  attribute  of  perpetuity,  so 
the  liability  for  the  consequences  which  might  result 
from  those  acts  and  orders  attached,  not  to  the  person 
of  the  sovereign,  but  to  the  kingly  character,  and  con- 
sequently to  the  person  who  for  the  time  being  filled 
that  character.  That  this  peculiarity  in  the  relation  of 
successive  Sovereigns  made  it  impossible  to  apply  to 
them  the  rules  which  regulated  the  succession  to  rights 
and  liabilities  in  the  case  of  private  individuals:  for 
instance,  the  right  of  presentation  to  vacant  benefices, 
which  in  the  case  of  private  individuals  passed  to  the 
personal  representative,  in  the  case  of  the  Sovereign 
vested  on  his  death  in  the  successor  to  the  throne;  and 
if  each  Sovereign  represented  his  predecessor  for  the 

purpose 

(a)  14  How.  St.  Tr.  39.     See  p.  84. 
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purpose  of  succession  to  property,  it  would  seem  to        1842. 
follow  that  he  should  also  represent  him  for  the  purpose      ^^^^t 
of  succession  to  liability.  Canterbury 

V, 

The 
The  following  cases  were  cited  upon  this  branch  of    Attorney- 

the  argument.  Case  of  the  Duchy  of  Lancastn*  (^), 
Soldier^  Case  (i),  Everles  Case  (c),  The  Abbot  and  Con- 
vent of  WarderCs  Case  (rf),  Gervais  de  CliftorCs  Case  (e), 
and  Robert  de  CliflorCs  Case,  (g) 


The  Lord  Chancellor.  J  ?^^- 

Feb.  11. 

This  was  a  demurrer  by  the  Attorney-General  to  a 
petition  of  right. 

The  first  question  was,  whether,  as  between  one  sub- 
ject and  another,  an  action  can  be  maintained  for  dama;;c 
through  fire  in  a  dwelling-house,  occasioned  by  the 
negligence  of  the  owner  or  his  servants. 

By  the  6  Ann.  c.S\.  s.Q.  it  was  enacted  that  no  action 
should  be  maintained  against  any  person  in  whose  house 
or  chamber  any  fire  should  accidentally  begin.  Sir 
William  Blackslone^  in  his  Commentaries  (vol.  i.  p.  431.), 
observes,  that  by  the  common  law,  if  a  servant  kept  his 
master's  fire  negligently  so  that  his  neighbour's  house 
was  burnt  down  thereby,  an  action  lay  against  the  master. 
"  But  now,"  he  says,  "  by  statute  6  Aim.  c.  31.  the  com- 
mon law  is  altered,  for  that  statute  ordains  that  no  action 
shall  be  maintained   against   any  in   whose   house  or 

chamber 

{a)  Plowd.  212.  (rf)  Ryley't  Plac.  Pari.  262. 

{6)  6  Co.  27  a.  (c)  Ubi  supri. 

ic)  Uyletft  Plac.  Pari.  25\.r  {g)  IS  Ed.  2.,  1  Hot.  Parl.ue. 

Vol.  I.  V 
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1843.        chamber  any  fire  shall  accidentally  begin,  for  their  own 

^^^Z      loss  is  sufficient  punishment  for  their  own  or  their  ser- 
Viscount  ^ 

Canterbury    vant's  carelessness."     He  thus  states  it  distinctly  as  his 
j^^  opinion  that  for  a  fire  in  a  dwelling-house,  originating  in 

Attorney-  the  negligence  either  of  himself  or  his  servant,  the  master 
is  not  responsible.  No  authority,  indeed,  or  decision  is 
referred  to  in  support  of  this  opinion,  nor  does  the  learned 
author  explain  how  this  construction  of  the  act  is  to  be 
reconciled  with  the  words  ^^  shall  accidentally  b^in."  But 
although  this  work  has  gone  through  many  editions  and 
been  subjected  to  much  criticism,  no  observation  that  I 
can  find  has  ever  been  made  upon  this  passage,  or  any 
objection  urged  against  it.  I  may  further  observe,  that 
although  cases  of  damage  from  the  burning  of  houses 
occasioned  by  negligence  have,  doubtless,  frequently  oc- 
curred since  the  statute,  I  do  not  recollect,  in  the  course 
of  a  pretty  long  professional  life,  any  instance  of  an 
action  having  been  brought  to  recover  compensation  for 
this  species  of  injury,  nor  do  I  find  in  the  books  any 
trace  of  such  a  proceeding. 

The  learned  counsel  for  the  petitioner  adverted  to 
the  previous  state  of  the  law,  for  the  purpose  of  explain- 
ing what  he  supposed  to  be  the  object  of  the  legislature 
in  passing  this  statute.  Every  master  of  a  house  or 
chamber,  he  said,  was  bound  so  to  keep  his  fire  as  to 
prevent  it  from  occasioning  injury  to  his  neighbours  and 
others.  If  a  fire  broke  out  in  a  house,  and  burnt  the 
adjoining  dwelling,  or  did  other  damage,  the  master  of 
the  house  in  which  the  fire  began,  was  liable  to  make 
compensation  for  the  injury:  it  was  not  necessary  to  prove 
negligence ;  the  law  presumed  it,  and  it  was  stated  in  the 
declaration.  The  leading  authority  referred  to  was  the 
Year  Bookj  2  H.  4.  pi.  18.,  which,  however,  seems  to 
have  been  differently  interpreted  by  Brooke,  {a)     All  the 

^  authorities 

(a)  Br,  Abr,  Action  on  the  Case,  pi.  30i 
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authorities  on  the  subject  are  collected  in  the  different        IS^S. 
abridgments^  viz.  in  Brooke^  in  Rolle^  in  Comi/n*s  Digest,      Viscount 
in  VineTj  and  other  places.    In  Roll^s  Abridgment  {Action  Canterbuey 
on  the  Case  (B.)j  title  Fire),  they  are  thus  stated :  — "  If  my  The 

fire,  by  misfortune  burns  the  goods  of  another  man,  he  ^^JZJJ?""^" 
shall  have  his  action  on  the  case  against  me.  2  JET.  4.  18. 
If  a  fire  breaks  out  suddenly  in  my  house,  I  not  know- 
ing it,  and  it  burns  my  goods,  and  also  my  neighbour's 
house,  he  shall  have  his  action  on  the  case  against  me. 
(42  Ass.  9.)  So  if  the  fire  is  caused  by  a  servant,  or  a 
guest,  or  any  person  who  enters  the  house  with  my 
consent.  [lb.)  But  otherwise,  if  it  is  caused  by  a  stranger 
who  enters  the  house  against  my  will."  {lb.)  This  rule, 
it  was  said,  was  founded  on  the  general  custom  of  the 
realm ;  in  other  words,  it  was  a  peculiarity  in  the  com- 
mon law. 

It  was  further  observed,  that  in  the  time  of  Holt^  a 
doubt  arose  whether  this  custom  extended  to  a  fire 
lighted  in  the  owner's  close.  The  question,  said  the 
Chief  Justice,  is,  whether  a  special  negligence  need  be 
proved  (thereby  explaining  the  effect  of  the  custom): 
and  it  was  decided  by  three  of  the  judges  against  one, 
that  the  action  was  well  brought  upon  the  custom. 
Turbavill  v.  Stamp,  {a)  But  in  that  case  it  was  said  by 
Holtf  that  if  the  Defendant  could  show  that  the  fire  was 
occasioned  by  inevitable  accident,  by  impetuous  and 
sudden  winds,  and  without  negligence  of  himself  or  his 
servants,  this  would  constitute  a  good  defence. 

The  result  as  argued  for  the  petitioner  was  this,  that 
the  master  of  a  house  was  responsible  for  the  safe  keep- 
ing of  his  fire,  and  in  the  event  of  accident  was  only 

excused 

(a)  1  Comi/n,  32..  1  Salk.  13. 
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184S.        excused  by  showing  on  Iiis  part  that  the  calamity  arose 

^^^^^     from  some  superior  cause  which  he  could  not  resist  or 
Viscount  '^ 

Cantbrburt   control ;  and  that  the  object  of  the  statute  of  Anne  was 
The  ^^  correct  this  anomaly,  and  to  put  the  law,  in  this  re- 

Attornbt-  spect,  on  the  same  footing  as  the  general  law  of  the 
country,  namely,  that  the  party  should  be  responsible 
only  upon  proof  that  the  fire  was  occasioned  by  actual 
negligence  of  himself  or  his  servants.  That  the  statute 
confined  the  indenmity  to  the  person  in  whose  house  or 
chamber  a  fire  should  accidentally  begin,  and  that  it 
carefully  guarded  against  extending  it  to  cases  of  negli- 
gence- 
It  is  remarkable  that  in  Bacon^s  Abridgment,  under 
the  title  Action  on  the  Case,  p.  104.,  he  states  that  it  was 
formerly  held,  that  if  a  fire  broke  out  accidentally  in  a 
man's  house,  and  raged  to  that  degree  as  to  burn  his 
neighbour's,  that  he  in  whose  house  the  fire  first  hap- 
pened was  liable  to  an  action  on  the  general  custom  of 
the  realm,  quod  quilibet  ignem  suum  salxx>,  Sfc.  ^^  But 
now,**  he  says,  "  by  the  stat.  6  Ann,  c.  31.  no  action  or 
suit  shall  be  prosecuted  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin." 
It  seems,  therefore,  that  the  compiler  of  that  work,  the 
first  edition  of  which  was  published  not  many  years  after 
the  passing  of  the  statute,  considered  that  this  was  the 
true  construction.  The  clause  imposing  a  pecuniary 
penalty  upon  the  servant,  where  the  fire  is  occasioned 
by  his  negligence  or  carelessness,  and  subjecting  him,  if 
it  be  not  paid,  to  imprisonment  and  hard  labour,  does 
not  afiect  the  question. 

It  is  deserving  of  notice  that  the  statute  of  Anne  is 
confined  to  houses;  but  in  the  case  of  Turbcrvill  v. 
Stamp  the  custom  was  held  to  apply  to  a  case  where  the 

fire 
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fire  was  kindled  in  the  defendant's  close.     If  the  act,        1843. 
therefore,  was  intended  to  put  an  end  to  this  peculiarity     ^^JT'^'^'^^ 
in  the  common  law,  it  was  obviously  defective.     But  Canterbury 
this  defect  seems,  either  intentionally  or  otherwise,  after-         J^ 
wards  to  have  been  remedied  by  the  subsequent  statute    Attorney- 
14  G.  3.  c.  78.,   which  enacts  that  no  action  shall  be     ^""'"^^^ 
brought  against  any  person  in  whose  house,  chamber,  or 
other  building,  or  on  whose  estate^  any  fire  shall  acci- 
dentally begin,  any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding — thereby  extending  the  provision 
to  the  case  of  a  fire  lighted  in  a  close  or  field,  apparently^ 
as  it  was  said  at  the  bar,  with  the  view  of  meeting  the 
decision  in  the  case  of  Turbervill  v«  Stamp. 

Some  decisions  were  cited  in  support  of  the  construe* 
tion  contended  for  by  the  petitioner.  An  action  was 
tried  before  Mr.  Baron  Alderson^  at  the  assizes  for  Berk'^ 
shire  a  few  years  since,  for  negligence  by  the  defendant 
in  burning  weeds  in  his  field,  whereby  an  adjoining 
plantation  was  destroyed.  The  jury,  under  the  direction 
of  the  learned  Judge,  found  a  verdict  for  the  plaintiff! 
The  foundation  of  this  action  was  negligence;  and  if 
the  statute  o^  Anne,  and  consequently  the  14  G.  3.  c.  78. 
.  would  have  exempted  the  owner  of  a  house  from  the 
consequences  of  his  negligence,  the  latter  statute  would 
equally  have  protected  the  defendant  in  this  instance. 
This,  therefore,  it  was  said  was  a  direct  authority  against 
the  construction  put  upon  the  statute  of  Anne  by  Sir 
William  Blackstone.  It  is'  true  that  this  was  a  Nisi 
Prius  decision ;  but  the  case  was  afterwards  cited  in  the 
Common  Fleas  in  Vaughan  v.  Merdaoe  (a),  and  appeared 
to  have  the  sanction  of  the  Judges  of  that  Court.  But  the 
cose  of  Vaughan  v.  Mcnlove  was  also  an  authority  to  the 
same  effect.      The  defendant  had  negligently  managed 

a  stack 

(a)  4  Scoit,  244. 
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1843.  a  stack  of  bay  on  his  premises,  ip  consequence  of  which 
TT^^^^     it  took  fire,  and  the  plaintiff's  property  was  thereby  de- 

Canterbubt  stroyed.  By  the  statute,  a  party  on  whose  estate  a  fire 
.^  shall  accidentally  begin  shall  not  be  liable  to  an  action 

Attornbt-  for  any  damage  which  may  be  thereby  occasioned.  Sir 
William  Blackslone^s  construction  is,  that  although  the 
fire  be  occasioned  by  the  negligence  of  the  party,  he 
shall  not  be  liable.  In  this  case,  however,  the  Court  of 
Common  Pleas  decided  otherwise,  and  judgment  was 
given  for  the  plaintiff.  One  of  the  Judges  (Mr.  J.  Bch- 
sanquet)  stated  that  the  course  which  a  reasonably  pru- 
dent and  careful  man  would  adopt  is  the  criterion  in  the 
case  of  a  fire  kept  in  the  house.  The  same  principle, 
he  observed,  must  govern  the  case  then  before  the 
Court.  It  seems,  therefore,  to  have  been  the  opinion  of 
that  learned  Judge  that  the  master  of  a  house  would  be 
responsible  where  the  fire  was  occasioned  by  his  negli- 
gence. And  it  appears  by  a  recent  case  in  the  Common 
Pleas,  that  such  is  the  law  of  Scotland.  Upon  neither 
of  the  above  occasions,  however,  was  any  reference  made 
to  the  statute,  or  the  attention  of  the  Court  in  any  way 
called  to  it. 

Such  was  the  general  scope  of  the  reasoning  of  the 
learned  counsel  upon  this  part  of  the  case.  It  was  ar- 
gued at  great  length  and  with  much  ability  and  learning, 
and  these  observations  will  well  deserve  attention  when 
a  case  shall  occur  requiring  a  decision  of  the  question. 
It  does  not  appear  to  me^  however,*  that  such  necessity 
exists  in  the  present  instance;  for  even  if  I  should  be  of 
opinion,  in  this  conflict  of  authority,  that  the  construc- 
tion for  which  the  petitioner  contends  is  the  true  con- 
struction of  the  statute,  I  feel  that  I  must  still  come  to 
the  conclusion  that  the  petition  cannot  be  maintained, 
and  that  the  demurrer  of  the  Attorney-General  must  be 
allowed. 

There 
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There  is  ia  the  way  of  the  petitioner  a  difficulty  which        1 843. 
struck  me  at  the  very  commencement  of  the  argument,      ^^T^ 
and  to  which  I  have  not  had  a  sufficient  answer.     It  is  Canterbury 
Emitted  that,  for  the  personal  negligence  of  the  So-  r^^ 

▼ereigD,  neither  this  nor  any  other  proceedings  can  be  Attorney- 
Qiaintaioed.  Upon  what  ground,  then,  can  it  be  sup- 
ported for  the  acts  b(  the  agent  or  servant?  If  the 
niaster  or  employer  is  answerable  upon  the  principle 
tbat  (pifadt  per  aUum^facit  per  se,  this  would  not  apply 
(0  the  Sovereign^  who  cannot  be  required  to  answer  for  * 

^is  own  personal  acts.     If  it  be  said  that  the  master  is 
answerable  for  the  negligence  of  his  servant,  because  it 
may  be  considered  to  have  arisen  from  his  own  miscon- 
cfuctor  negligence  in  selecting  or  retaining  a  careless 
servant,  that  principle  cannot  apply  to  the  sovereign  to 
whom  Diligence  or  misconduct  cannot  be  imputed, 
and  for  which,  if  they  occur  in  fact,  the  law  affords  no 
remedy. 

Cases  have  arisen  of  damages  done  by  the  negligent 
nianagement  of  ships  of  war.     It  has  been  held  that 
where  the  act  is  done  by  one  of  the  crew  without  the 
participation  of  the  commander,  the  latter  is  not  respon- 
sible, (a)     But  if  the  principle  now  contended  for  be 
correct,  the  negligence  of  the  seamen  in  the  service  of 
the  Crown  would  raise  a  liability  in  the  Crown  to  make 
good  the  damage,  and  which  might  be  enforced  by  a 
petition  of  Right.     Though  several  cases  of  this  nature 
liBve  happened  at  different  periods,  it  seems  never  to  have 
occarred  to  the  parties  injured  or  to  their  advisers,  that 
redress  could  be  obtained  by  means  of  a  Petition  of 
Bight    It  would  require,  I  think,  some  very  precise  and 
distinct  authority  to  establish  such  a  liability,  and  in  the 
absence  of  any  such  authority,  I  cannot  venture,  for  the 

first 
(a)  See  NicAolton  v.  Mountey,  15  East,  384. 
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1843.  first  time,  to  lav  down  a  rule  which  it  is  obvious  would 

^ttP^'^*^^  lead  to  such  extensive  consequences.     I  have  not  lost 

Viscount  * 


Canterbury    sight  of  the  case  of  Gervais  de  Clifton^  which  was 
mi"  ferred  to  as  establishing  this  position,  but  I  pass  it  by 

Attorney-    for  the  present^  as  I  shall  hereafter  have  occasion  to 

General.         ,      ^  *    •.. 
advert  to  it. 


Another  objection  has  been  urged  against  the  claim 
of  the  petitioner.     If  the  case  were  between  subject  and 
subject,  this  objection  would  be  fatal ;  and  it  is  admitted, 
on  the  part  of  the  petitioner,  that  he  can  only  expect  to 
succeed  if  he  would  have  had  a  right  to  redress  in  an 
action  against  a  private  individual.     Now,  the  cause  of 
action  arose  in  the  time  of  the  late  King,  and  it  is  clear 
that  had  this  been  a  case  between  subject  and  subject, 
an  action  could  not  have  been  supported,  upon  the  prin- 
ciple that  actio pasonalis  moritur  cumpersonA.     It  is  <x>n- 
tended  that  a  different  rule  prevails  where  the  Sovereign 
is  a  party ;  but  some  authority  should  be  adduced  for 
such  a  distinction.     It  is  true,  indeed,  that  the  King 
never  dies ;  the  demise  is  immediately  followed  by  the 
succession ;     there    is    no    interval.      The   Sovereign 
always   exists;    the  person  only  is  changed.      But  if 
there  be  a  change  of  person,  why  is  the  personal  re» 
sponsibility  arising  from  the  negligence  of  servants  {}( 
indeed  such  responsibility  exists)  to  be  charged  upon 
the  successor,  ceasing  as  it  does  altogether  in  the  case 
of  a  private  individual  ?     In  the  case  of  a  subject,  the. 
liability  does  not  continue  in  respect  of  the  estate ;  it  di 
volves  neither  upon  the  heir  nor  the  personal  represent 
ative;   it  is  extinct.     I  should  find  it  difficult,  thi 
fore,  in  the  case  of  the  Crown,  to  say  with  any  confiden^^^ 
that  the  liability  continued  and  was  transferred  to  tl 
successor  unless  some  distinct  authority  were  shewn 
support  of  such  a  doctrine.     Several  cases  were  referi 
to  for  thb  purpose  in  the  argument  at  the  bar ;  but  th< 

wee: 
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were  cases  of  grant,  covenant,  debt,  or  relating  to  the        1843. 
right  of  property,  in  which,  from  analogy  to  the  case     ^tJ^^'^"^^ 
of  a  subject,  the  Crown  might  be  liable  in  respect  of  Canterburt 
the  succession,  and  do  not,  I  think,  sufficiently  establish  J^ 

the  principle  for  which  they  were  cited.     The  case  of    Attornbt- 
Robert  de  Clifton^  to  which  I  shall  hereafter  refer  in 
connection  with  that  of  Geroais  de  Clifton^  fails  in  re* 
spect  of  the  fact,  and  does  not  support  the  position. 

Another  objection  arises  out  of  the  establishment  of 
the  Commissioners  of  Woods  and  Forests.  Her  Ma- 
jesty, in  imitation  of  the  course  pursued  by  her  predc- 
cesso)*s,  has  given  up  her  territorial  possessions  to  the 
public  during  her  life ;  and  parliament  has  in  exchange 
made  a  provision  for  the  civil  list  and  the  personal  ex- 
penses of  the  Sovereign  out  of  the  consolidated  fund. 
For  the  purpose  of  managing  these  territorial  posses- 
sions, and  of  executing  such  works  as  the  civil  service 
requires,  parliament  has  created  certain  public  officers, 
viz.  the  Commissioners  of  Woods  and  Forests. 

The  salaries  of  these  commissioners  and  the  expenses 
of  the  establishment,  and  of  managing  the  business  of 
this  department,  which  is  placed  under  the  control  of 
the  Treasury,  are  defrayed  out  of  the  revenues  arising 
from  the  property  so  surrendered,  and  are  consequently 
paid  by  the  public.  These  officers  are  appointed  by 
the  Crown,  and  are  removable  at  pleasure.  The  sub- 
ordinate agents  are  appointed  by  the  Commissioners,  and 
removable  by  them.  The  Crown  has  nothing  to  do 
with  their  appointment,  or  removal.  It  is  by  these 
agents  that,  according  to  the  statement  in  the  petition, 
the  fire  was  occasioned. 

Now,  assuming  that  the  fire  had  been  caused  by 
the  personal  negligence  of  the  Commissioners,  would  the 

Crown, 
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]  84S.  CrowDy  in  such  case,  bave  been  liable  to  make  good 

Z^^"^  the  loss  ?     They  are,   indeed,  styled  servants  of  the 

Canterbury  Crown  ;  but  they  are,  in  truti),  public  officers  appointed 

rj^'^  to  perform  certain  duties  assigned  to  them  by  the  legis- 

Attornby-  lature,  and  for  any  negligence  in  the  discharge  of  such 

6KNKRAlt 

duty,  and  any  injury  that  may  be  thereby  sustained, 
they  alone  are,  I  conceive,  liable.  Is  it  supposed  that 
the  Crown  is  responsible  for  the  conduct  of  all  persons 
holding  public  offices  and  appointments,  and  bound  to 
make  good  any  loss  or  injury  which  may  be  occasioned 
by  their  negligence  or  delinquency  ?  At  least  some  au- 
thority should  be  cited  in  support  of  such  a  doctrine. 
But  then  it  is  said,  these  officers  are  appointed  by  the 
Crown,  and  are  removable  at  the  pleasure  of  the  Crown. 
That  circumstance  alone  will  not,  I  conceive,  create  any 
such  liability.  The  Keeper  of  the  Great  Seal  and  other 
persons  holding  high  situations  in  the  state  have  autho- 
rity to  appoint  to  many  offices,  and  also  to  remove  the 
persons  so  appointed  at  their  pleasure.  But  they  are 
not,  on  that  account,  subject  to  make  compensation  for 
injury  occasioned  by  the  neglect  or  misconduct  of  the 
persons  so  appointed.  The  mere  selection  of  the  officers 
does  not  create  a  liability.  But  if  the  Crown  would 
not  be  responsible  for  the  act  done,  had  it  been  done  by 
the  superiors,  it  follows  that  it  cannot  be  held  liable  for 
the  negligence  of  their  subordinate  agents  whom  they 
appoint  and  remove,  and  with  the  selection  or  control  of 
whom  the  Crown  has  no  concern. 

The  remaining  question  is  as  to  the  remedy  by  Pe- 
tition of  Right.  Does  it  apply  in  such  a  case  as  the 
present?  Staunfard  says, —  "  Petition  is  all  the  remedy 
the  subject  hath  when  the  King  seizeth  his  land  or 
taketh  away  his  goods  from  him,  having  no  title  by 
order  of  his  laws  to  do  so,  in  which  case  the  subject,  for 
his  remedy,  is  driven,  to  sue  unto  his  Sovereign  Ix>rd 

by 
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by  way  of  petition  only,  for  other  remedy  hath  he  not."        1 843. 
He  speaks  of  this  proceeding  as  applicable  to  the  illegal     ^^jT^^^^^^ 
seizure  by  the  King  of  the  lands  or  goods  of  a  subject :  Canterbury 
and  although  this  is  not  conclusive  against  its  applica-  J?* 

lion  to  other  cases,  yet  no  instance  has  been  cited,  with  Attornky- 
the  exception  of  that  of  Gervais  de  Clifton,  to  which  I  ^^"'^^^^^ 
shall  presently  refer,  in  which  the  remedy  by  Petition  of 
Right  has  been  attempted  to  be  applied,  to  recover,  not  any 
property,  but  damages  simply  for  a  wrongful  act  alleged 
to  have  been  committed  by  the  Crown  or  its  servants. 
It  seems,  indeed,  to  have  been  doubted  whether  a  Pe- 
tition of  Right  could  even  be  maintained  for  a  chattel  or 
for  any  thing  short  of  a  freehold  interest  (1  H.  7.,  3  Bro. 
Pet.  19.);  and  although  this  opinion  does  not  appear  to 
be  well  founded  (a),  yet,  coupled  with  the  absence  of 
any  decision  or  dictum  in  favour  of  this  attempt,  it 
affords  an  argument  against  the  application  of  this 
remedy  to  a  case  like  the  present  No  industry  has  ^ 
been  wanting  on  the  part  of  the  petitioner.  The  Year 
Books,  with  the  abridgments  of  Fitzherbert  and  Brooke, 
and  other  authorities,  have  been  carefully  searched,  and 
no  case  has  been  found  to  warrant  this  proceeding. 
The  decisions  go  back  several  hundred  years,  and  in 
the  absence  of  all  precedent  during  so  long  a  period, 
I  think  I  should  not  be  justified  in  deciding,  for  the  first 
time,  that  such  a  proceeding  can  be  maintained.  In- 
deed, if  the  Crown  cannot  be  guilty  of  negligence  or 
personal  misconduct,  and  is  not  responsible  for  the 
negligence  or  personal  misconduct  of  its  servants,  it 
follows,  of  course,  that  in  those  cases  there  can  be  no 
such  remedy ;  and,  on  the  other  hand,  the  absence  of 
all  trace  of  the  remedy  would  itself  afford  a  strong  argu- 
ment against  the  liability. 

But 

(a)  Br,  Abr.  Pet  pi.  3.,  34  Jff,  e,  51.,  7  H.  7.  11.,  and  the  above 
passage  in  Staunford, 
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]  843.  But  the  case  of  Gervais  de  Clifton  is  relied  upon  as  a 

^^^r^^^^*^  precedent  in  favour  of  the  claim.     That  case,  which 

Canterbury  stands  by  itself,  occurred  in  the  reign  of  Edward  III. 

The  ^^  ^ex\t  off  at  almost  the  earliest  stage  upon  a  point  of 

Attorney-    fohn,  viz.  that  the  Chancellor  had  sent  the  tenor  of  the 
C}enerai< 

verdict,  instead  of  the  verdict  itself,  into  the  Court  of 

King's  Bench.  It  led  to  no  argument,  to  no  discus- 
sion, and  to  no  judgment.  It  is  obvious  that  the  defect 
in  form  might  have  been  soon  and  easily  removed ;  but 
no  steps  for  this  purpose  appear  to  have  been  taken, 
and  there  is  no  trace  of  the  claim  having  been  after- 
wards prosecuted.  No  reliance  can  therefore  be  pro- 
perly placed  upon  this  proceeding. 

But  a  similar  complaint  appears  to  have  been  made 
upwards  of  twenty  years  before,  viz.  in  the  18th  of 
Edvxird  II.  by  Robert  de  Clifton^  at  that  time  the 
owner  of  the  property,  and  the  nature  of  the  complaint 
throws,  I  think,  some  light  upon  the  other  proceed- 
ing. The  petitioner  states,  among  other  things,  that 
trenches  were  dug  and  certain  works  erected  by  the 
wardens  of  Nottingham  Castle^  on  the  land  of  the 
petitioner,  by  which  the  waters  of  the  Trent  were  di- 
verted from  their  accustomed  channel  and  made  to 
flow  over  the  petitioner's  property,  and  that  turves 
were  taken  from  the  petitioner's  land  to  repair  these 
works,  and  that  his  estate  was,  by  these  means,  much 
injured,  while  the  King's  mills  were  greatly  benefited. 
It  appears,  therefore,  from  this  statement,  that  some 
of  the  works  complained  of  were  formed  on  the  pe- 
titioner's land,  and  were  kept  up  and  repaired  by  the 
wardens  of  Nottingham  Castle^  who  continually  exer- 
cised acts  of  ownership  for  this  purpose  over  the  pro- 
perty, and  that  the  works  were  necessary  for  the  King's 
mills,  four  of  which  must,  as  it  was  stated,  have  been 
otherwise  discontinued.      There  was,  therefore,  some 

colour 
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col0^  ui  tills  case  for  a  Petition  of  Right ;  for  the  war-  *      1843. 

deDS  nad  formed  these  works  on  the  petitioner's  land,     ^^J^"^^*^^ 
,  ij  ,      ,  ^  Viscount 

sua  D^a  aod  maintained  them  on  account  and  for  the  Canterbury 

benefit  of  the  King.     But  still  this  does  not  appear  to  rp^'^ 

litfe  been  a  Petition  of  Right.  It  is  a  petition  presented    Attornby- 

in  parliament,  and  it  recites  a  commission  and  inquisition, 

whereas,  in  a  Petition  of  Right,  the  commission  and  in- 

qoindoii  are  subsequent  to,  and  consequent  on,   the 

petition :  and  the  prayer  is  for  a  matter  of  pure  grace 

aod  favour,  viz.  that  the  King  would,  as  a  compensation 

Sot  the  injury  the  petitioner  had  sustained,  appoint  him 

to  the  stewardship  of  the  Honour  of  Peveril^  paying  ^ 

siDall  annual  rent,  as  usual,  into  the  Exchequer.    The 

King  directed}  in  answer,  that  the  matter  should  l>e 

Rfarred  for  inquiry  to  certain  membei-s  of  the  Council. 

But  this  case  was  cited  for  another  purpose,  viz.  to 
Aew  that  a  mere  wrong  committed  in  the  time  of  one 
Bonarcb,  might  be  made  the  subject  of  a  petition  of 
ijght  to  his  successor.  It  does  not,  however,  answer 
this  purpose ;  for,  even  assuming  the  alleged  injury  to 
haie  been  the  same  as  in  the  subsequent  case  of  Gcfvais 
iiQifioriy  it  was  a  continuing  injury,  and  the  inference 
ther^re  altogether  fails.  It  may  further  be  observed, 
iarefinrence  to  the  case  of  Gefvais  de  ClifloUy  that  if  the 
virdens  held  and  maintained  on  account  of  the  Crown, 
lod  under  a  claim  of  right,  the  works  formed  and 
cncted  in  the  time  of  Robeti,  which  is  not  improbable, 
this  might  have  afforded  some  ground  for  the  Petition  of 
Bight  presented  by  Gervais. 

I  am  compelled  to  come  to  the  conclusion  that  this 
P^oceedmg  cannot  be  maintained,  and  that  the  demurrer 
tf  the  Attorney-General  must  be  allowed.  It  is  a  great 
'^^'s&ction  to  me  to  know  that  in  this  singular  and 
twtdcase,  involving  much  that  is  obscure  and  almost  ob- 
solete. 
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1843.  solete,  if  I  am  wrong  in  the  opinion  I  have  given  (and  I 

y^'^^^  ^*^®  formed  it  not  without  care  and  much  anxious  con- 

Canterburt  sideration),  it  is  open  to  review  by  writ  of  error,  should 

j!^^  the  petitioner  be  advised  that  there  are  sufficient  grounds 

Attorney-  to  question  its  correctness. 
General. 


j^^l:  DA  VIES  V.  LOWNDES. 

Nov.  25. 


Semble,    The  TN  the  month  of  December  1832,  Thomas  Davies  and 
4  W.4.  C.27.  Elizabeth,  his  wife,  brought  a  Writ  of  Right  against 

'\^''u^  ,  William  SeUy  Lcramdes  for  certain  manors  and  lands, 

doctrine  of  of  which  an  ancestor  of  the  said  Elizabeth  had  died 

wc^^u  as  ^^^^^  ®"  ^^^  '^^  o^  December  1772.     That  action  was 

applied  to  twice  tried,  and  on  both  occasions  there  was  a  verdict 

sued  after  ^^^  judgment  for  the  tenant.     On  the  24th  oi  January 

the  51st  of  1843,  the  second  verdict  and  judgment  were  reversed, 

Semble. '  An  ^  the  first  had  been,  in  the  Exchequer  Chamber,  and 

action  cannot  ^  ,rj,^iy^  ^g  novo  was  awarded :  but  between  the  date 

be  continued 

by  journey's  of  the  judgment  and  the  reversal  of  it,  TV,  S.  Lffwndes, 

wherTk  has  ^^^  father,  died,  whereupon  Elizabeth  Davies  (her  bus- 
abated  by  the  band  being  dead)  sued  out  a  fresh  Writ  of  Right  against 

sole  De-  William  Selby  Ixmndes,  his  son. 
fendaut,  any 

where  it  has  ^  motion  was  now  made  on  behalf  of  W.  S.  Lonmdes, 

abated  by  tlie  ^jjg  sq„^  ^\^^^  ^]^^^  ^j.j^  might  be  quashed,  set  aside,  or 

Plaintiff.  superseded,  or  that  all  further  proceedings  under  it 

ob^onto''  might  be  stayed. 

the  legality  of 

A  ivnt  IS  one  

which  may  be       "^'^  -^*  Wilde,  Mr.  Bayley^  and  Mr.  Gi^ay,  in  support 

taken  upon  of  the  motion, 
the  record, 

and  so  be  Til  is 

made  the  sub- 
ject of  an  appeal,  the  Court  will  not  quash  the  writ  upon  motion,  unless  it  is 
satisfied,  beyond  ail  doubt,  of  the  validity  of  the  objection. 
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This  writ  lias  been  issued  contrary  to  the  provisions 
of  the  8  &  4*  fT.  4.  c.  27.  s.  56.,  and  ought  therefore  to 
be  quashed ;  Foot  y.  Collins,  (a)     The  argument,  how- 
ever,  will  be  that  it  has  been  purchased  by  journey's 
aoooants,  and  that  a  writ  so  purchased  is  not  within  the 
meaning  of  that  section.     But  the  answer  to  that  is  two- 
fold ;  first,  that  this  is  not  a  case  in  which,  even  in- 
dependently of  the  statute,  a  writ  would  lie  by  journey's 
accounts;  and,  secondly,  that  if  it  would,  that  section  of 
the  statute  has  abolished  such  writs  in  all  cases,  except 
those  which  are  expressly  provided  for  by   the   two 
following  sections,  and  it  will  not  be  pretended  that  the 
jptsent  case  comes  within  any  of  the  exertions. 


184S. 


Dayibs 

V, 

Lowndes. 


^Ith  respect  to  the  first  point,  it  is  laid  down  in 
Spenea^sCasej  that  a  writ  by  journey's  accounts  does  not 
Be,  bat  between  those  who  were  parties  to  the  first  writ, 
tt  where  one  of  the  Plain ti£&  dies,  or  one  of  the  De- 
fodaots :  from  which  it  follows,  that  it  will  not  lie  where 
the  first  writ  abates  by  the  death  either  of  a  sole  Plaintiff 
or  a  sole  Defendant.     In  Brockets  Reading  {b)f  it  is  said 
exjnressly  that  such  a  writ  ^^does  not  lie  against  him  which 
^  not  a  party  to  the  first  writ"  And  in  Brooke* s  Abridge^ 
9eia(c),  it  is  said  by  Newton  J.,  none  shall  have  action 
bf  journey's  accounts  but  one  who  was  party  to  the  first 
writf  and  against  one  who  was  party  to  the  first  writ. 
la  Heyward  v.  Kinsey(d)i  where  a  husband  having 
brought  an  action  of  assumpsit  within  six  years,  died 
after  that  period  had  expired,  and   his  wife,   as  his 
administratrix,  brought  a  new  action  by  journey's  ac- 
counts against  the  same  party;   the  proposition  cited 
front  Spencer's  Case  was  strenuously  controverted  by 

the 

fc)  Tit.   Jowwffi   Accounts, 
pi.  12. 
((/)  12  Mod,S6S. 


(If)   1  M.^  CV..2S0. 
lb)  P.  155. 
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V. 

Lowndes. 


the  counsel  for  the  Plaintiff,  who  contended  that  the 
new  action  was  well  brought,  and  that  the  authorities 
cited  by  Lord  Cote  in  support  of  his  proposition  did 
not  warrant  it :  but  Holt  C.  J.  said,  ^^  It  is  plain, 
journey's  accounts  will  not  lie  in  this  case,  for  the  rule 
is,  that  it  must  be  between  those  who  were  parties  to  the 
first  writ''  And  in  the  same  case  as  reported  by 
lAdwyche{a)f  it  is  said  to  have  been  admitted  as  good 
law,  that  such  a  writ  lies  in  no  case  where  there  is  but  one 
Plaintiff  and  one  Defendant,  and  one  or  the  other  dies. 
And  IVebi/  C.  J.,  in  delivering  judgment  on  the  same 
case  in  the  Court  below  (&),  said,  that  his  own  de- 
cision in  the  previous  case  otElstobb  v.  Thoroughgood{c)i 
in  which  it  had  been  held  that  a  general  executor 
might  have  a  writ  by  jouraey's  accounts,  upon  a  writ 
brought  by  an  executor  durante  minoritaiej  could  not 
be  supported  on  the  principle  of  journey's  accounts, 
though  the  case  was  rightly  decided  on  other  grounds. 
Besides  these  direct  authorities  upon  the  point,  there 
are  several  cases  in  which  the  doctrine  of  journey's 
accounts  is  incidentally  referred  to,  and  it  is  remarkable 
that  in  all  of  them  the  abatement  is  assumed  to  have 
been  occasioned  by  the  death  of  one  of  several,  either 
Plaintiffs  or  Defendants,  {d) 


It  is  true,  that  in  ComtfrCs  Digest  (^),  it  is  said,  that 
If  a  writ  abate  by  the  death  of  the  tenant  or  defendant, 
where  there  is  only  one  defendant,  the  demandant  or 
plaintiff  may  have  a  new  writ  by  journey's  accounts: 
but  none  of  the  authorities  which  he  cites  bear  him  out, 
except  Denis  de  la  Eiver^  Case  (g),  and  a  passage  from 

Fitzherhert ; 


(a)  1  Lutw.  S60. 
\h)  1  Ld.  Ra^.  432. 
(r)  1  Ld.  Baym.  S83.,  I  Salk. 
39S. 

(rf)  F.  B.  43  Ed.  3.  f.  16.,  14 


H.  4.  f.  2«.,   14  H.e,  f.  4.,   14 
H.  6.  f.  7. 

(ff)  Tit.  Abatement,  p.  179. 

(g)  \OEd.  3,  16. 
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(a) ;  while  'the  dictum  above  mentioned  from 
Ijuimfche^  which  he  also  refers  to^  is  opposed  to  him. 


U  de  la  Rivet's*  Case  was  an  action  otquare  impedit 
against  the  prior  of  the  hospital  of  St.  John  of  Jerusalem^ 
who  pleaded  *'  plenarty  at  and  for  seven  months  before 
the  writ  was  purchased  on  the  presentation  of  his  pre- 
decessor; and  that  the  prebend  in  question  is  now  full  of 
the  presentation  of  the  Defendant/'  to  which  the  Plaintiff 
replied,  *^that  within  six  months  after  the  avoidance  by 
the  death  of  Henry  de  Clifford^   the  presentee  of  her 
ancestor,   she  brought  quare  impedit  against  the  de- 
fendant's predecessor ;  and  that  her  writ  abated  by  his 
death,  and  that  she  freshly  purchased  this  writ  against 
the.  defendant"     Now  it  certainly  does  appear  to  have 
been  ultimately  decided  that  the  writ  could  be  main- 
tained: but  the  decision  is  of  little  value  as  an  authority, 
inasmach  as  it  must  have  assumed,  that  an  action  would 
lie  against  a  successor  for  a  disturbance  by  his  pre- 
decessor, the  contrary  of  which  was  adjudged  in  the 
friar  of  CalewelFs  Case,  (i) 

In  the  passage  from  Fitzherbert  it  is  said,  that  ^^  if 

a  disturber  present  to  an  advowson,  and  the  patron 

bring  an  assize  of  darrein  presentment,  and  pending 

tbe  writ  the  incumbent  dies,  if  the  disturber  presents 

another  incumbent  and  dies,  yet  the  patron  shall  have 

an  assize  of  darrein  presentment   upon  the  first  dis- 

Corbance  against  the  heir  of  the  disturber,  per  journey's 

aeconnts."   But  no  authority  is  cited  for  the  proposition, 

aod  it  is  probable  that  the  learned  author  was  thinking 

of  Denis  de  la  River^  Case. 


184S. 


Daties 

V, 
LOWNDBS. 


In 


(tf)  ^^at.  Brev.  32. 

Vol.  I. 


(A)  9  H.  6.  30. 
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In  the  case  cited  by  Comn/n  from  Leonard  {a)^  there 
does  not  appear  to  have  been  any  question  about 
journey's  accounts,  nor  is  it  easy  to  conceive  how 
there  could  have  been,  for  it  was  the  case  of  a  WTit 
of  error  in  the  reign  of  Queen  Elizabeth^  when  there 
was  no  limitation  to  the  time  for  bringing  such  writs, 
the  first  limitation  applicable  to  them  being  introduced 
by  the  stat.  10  ^.  3.  c.  14.  llie  case  from  Year  Book^ 
8  H.  5.  6.  a.,  which  is  the  only  other  authority  cited  by 
Omyn  in  support  of  the  proposition  in  the  text,  seems 
to  be  equally  inconclusive;  for  the  observation  of  ^Ba- 
bington  C.  J^  for  which  the  case  appears  to  be  cited, 
is  pointed  not  to  the  question  now  under  discussion, 
but  to  the  distinction  between  abatements  by  the  default 
of  the  Plaintiff,  and  abatements  from  any  other  cause. 


But,  secondly,  the  doctrine  of  journey's  accounts  has 
ceased  to  be  f^plicable  to  writs  which  are  abolished  by 
the  S  &  4  fFI  4.,  for  the  enacting  clause  is  peremptory 
that  no  such  writs  shall  be  brought  after  the  31st  of 
December  1834,  and  the  decisions  in  the  corresponding 
section  of  the  32  Hen.  8.  c.  2.  shew  that  the  exemptions 
contained  in  the  two  following  clauses  are  to  be  con- 
strued strictly,  and  are  not  to  be  extended  to  any  case 
but  those  which  are  expressly  provided  for.  (b) 

The  present  case,  however,  will  perhaps  be  com- 
pared to  those  which  have  arisen  on  the  Uniformity  of 
Process  Act  (c),  and  in  which,  although  the  act  had  de- 
clared that  all  personal  actions  should  thenceforth  be 
commenced  by  writ  of  summons,  it  was  held,  that  where 

actions 


(a)  1  Leon.  22. 

{b)  The  details  of  the  argu- 
ment on  this  point  will  be  found 
in  the  judgment,  pp.  338,  J39. 


{c)  2  W.  4.  c.  59. 
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tc&ms  had  been  cotnnienced  by  bill  oi Middlesex  before  IS^S. 
Ae  act  came  into  operation^  the  process  might  be  con- 
^uioed  after  that  period  by  alias  and  jlsuries  bills  otMid" 
*>fA  Siorr  v.  Baaoles  (a),  and  Finnie  v.  Montague,  {b) 
^  the  present  case  is  distinguishable  from  those  for  two 
reasons:  first,  becaase  that  statute  contains  no  negative 
^'ords^  as  this  does ;  and,  secondly,  because  a  writ  pur- 
dused  by  journey's  accounts  is  not  a  continuance  of  the 
former  suit,  but  the  commencement  of  a  new  one.  It 
is  true,  that  passages  may  be  found  in  the  books  in  which 
a  writ  purchased  by  journey's  accounts,  is  said  to  be 
^^jnoiammodo  a  continuance  of  the  former  writ;"  but  it  is 
Dot  really  a  continuance.  All  that  is  meant,  and  all  that 
Ae  cases  decide,  is  that  the  new  writ  is  allowed  to 
W  that  effect,  so  far  as  to  prevent  the  Defendant 
irom  availing  himself  of  any  defence  arising  subse« 
qnendy  to  the  date  of  the  first  writ;  In  all  other  re- 
spects, the  new  writ  is  the  commencement  of  a  new 
soit:  it  requires  a  new  appearance :  the  pleadings  are  to 
be  commenced  de  novo :  the  Defendant  may  even  set 
^  a  defence  inconsistent  with  his  defence  to  the  first 
writ  And  it  appears  from  Spencet^s  Case  (c),  that 
<|Qestions  have  arben  as  to  whether  the  new  action 
might  be  brought  in  a  different  court  from  the  old 
one,  or  whether  it  must  be  brought  in  the  same 
Coort;  which  questions  could  never  have  arisen  if  the 
<eooDd  action  had  been  merely  a  continuation  of  the  first. 

The  SoUcitor^Generalj  Mr.  WiUiams^  and  Mr.  Willis^ 
eatthrlu 

This  writ  has  been  properly  issued  by  journey's 
accounts,  notwithstanding  ,  the  stat.  3  &  4  ^.  4.  c.  27. 
The  proposition  contended  for  on  the  other  side,  that 

a  writ 

(a)  4  B.4r  Ad.  1 12.  (c)  6  Co.  10. 

(b)  SB.^Ad.  677. 

Z  2 
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a  writ  by  journey's  accounts  does  not  lie  either  upon 
the  death  of  a  sole  Plaintiff  or  of  a  sole  Defendant  is 
too  large;  for  though  there  are  certainly  authorities 
for  the  first  part  of  it,  but  there  are  none  for  the 
second;  on  the  contrary,  there  are  several  authorities 
of  great  weight  against  it     In  Kinsey  v.  Hayward^  the 
abatement  was  occasioned  by  the  death  of  a  sole  Plain- 
tiff, and  there   is  nothing  in   the  judgment  either  of 
Treby  C.  J.  in  the  court  below,  or  in  that  of  Lord  Holt 
in  error,  to  shew  that  the  decision  would  have  been  the 
same  if  the  abatement  had  been  caused  by  the  death  of 
a  sole  Defendant.     On  the  contrary,  Lord  Halt  states 
a  reason  for  the  rule  in  the  former  case,  which  does  not 
apply  to  the  latter ;  yiz.  that  the  new  writ  is  to  be  the 
same  as   the  former,   and  the  writ  that  lies  for  the 
ancestor  or  for  the  testator,  is  not  the  same  that  lies  for 
the  heir  or  the  executor,  but  one  of  another  nature. 
As  to  the  dictum  contained  in  the  report  of  the  same 
case  in  Lutmyche^   even   supposing  the   report   to  be 
accurate,  it  is  too  loose  to  be  relied  on;  for  the  ob- 
servation of  counsel,  which  the  Court  is  represented  to 
have  recognised  as  good  law,  embraced  several  points, 
and  it  cannot  be  safely  assumed  that  the  Court  meant 
to  assent  to  every  one  of  them.     Besides,  the  book,  as  is 
well  known,  is  not  a  collection  of  reports,  but  merely  of 
loose  notes  or  entries,  which,  when  compared  with  con^ 
temporary  reports,  are  often  found  to   be  inaccurate; 
and,  in  this  instance,  we  have  Lord  Raymond's  own  re- 
port to  compare  it  with,  in  which  there  is  no  trace  of 
any  such  dictum.     It  is  not  immaterial,  too,  to  observe 
that  in  Spencer^s  Case^  though  it  is  expressly  laid  down 
that  the  writ  by  journey's  accounts,  will  not  lie  on  the 
death  of  a  sole  Plaintiff,  Lbrd  Coke  does  not  say  the 
same  thing  with  respect  to  a  sole   Defendant.     And 
the  distinction  between  the  two  cases  seems  to  be  re- 
cognised in  a  recent  case  in  the  Queen's  Bench :  Adams 

V.  21ie 
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V,  The  Inhabitants  of  Bristol  (a\  where  Lord  Denman^ 
in  delivering  the  judgment  of  the  Court,  says,  that  the 
old  doctrine  of  journey's  accounts  is  not  applicable 
where  the  Plaintiff  in  an  action  dies,  the  word  Plaintiff 
being  printed  in  Italics. 

So  much  for  the  authorities  relied  upon  by  the  other 
side  in  support  of  the  second  branch  of  their  proposi- 
tion. On  the  other  hand,  there  is  Denis  de  la  Rivers^ 
Cascy  which  is  admitted  to  be  an  express  decision  to 
the  contrary  :  and  the  authority  of  Chief  Baron  Comjpi^ 
who,  in  his  Digest^  adds  the  weight  of  his  own  opinion  to 
that  of  the  authorities  which  he  cites,  for  the  proposition 
that  the  writ  by  journey's  accounts  will  lie  on  the  death 
of  a  sole  Defendant,  though  not  on  that  of  a  sole 
PlainUff. 


1843. 


Assuming  then  that  such  was  the  state  of  the  law 
when  the  stat.  3  &  4  ^F.  4.  c.  27.  passed,  has  that 
statute  altered  it?  We  submit  that  it  has  not;  inasmuch 
as  the  object  of  the  legislature  in  the  36th  section  of 
that  act  was,  not  to  interfere  with  suits  which  were  then 
pending,  but  merely  to  prevent  any  new  actions  of 
certain  kinds  from  being  brought  for  the  future.  Un- 
less, therefore,  the  writ  by  journey's  accounts  can  be 
treated  as  the  commencement  of  a  new  action,  it  is  not 
within  the  operation  of  that  section.  Now  there  are 
several  incidents  of  a  writ  so  purchased  which  shew 
that  it  cannot  be  considered  in  tliat  light,  but  that  it  is 
in  reality  a  continuation  of  the  foriper  action.  For 
first,  the  proceedings  upon  the  new  writ  are  entered 
upon  the  old  roll.  RasteWs  Entries,  (b)  Secondly, 
where  an  action  against  an  executor  abates,  and  a  new 

writ 

(a)  2  Ad.  4"  EU.  404.  (6)  P.  41 7. 
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writ  is  brought,  by  journejr's  accounts,  against  his  exe- 
cutor, the  new  defendant,  if  he  pleads  plene  admini' 
straoitf  must  plead  it  as  at  the  date  of  the  first  writ. 
Speneer^s  Case,  (a)  Thirdly,  the  plaintiff  or  demandant, 
if  he  succeeds,  is  entitled  to  the  costs  of  the  first  writ  (b) 
Fourthly,  the  defences  under  the  various  statutes  of  limita- 
tion are  regulated  by  reference  to  the  date  of  the  first 
and  not  of  the  second  writ.  Year  Book,  7  H.  6.  s.  16. 
(where  the  question  arose  upon  the  statute  1  22. 2.  c.  9.); 
Dallison  3.  (where  it  arose  upon  the  stat.  32  H.  8.  c  2.) ; 
Br.  Abr.  tit.  Joitmey^  Accounts;  WUcocks  v.  Muggins (c), 
Elstobb  V.  ThorougAgood.  (d) 


But  lastly,  even  supposing  that  the  objections  to  the 
writ  have  any  validity,  this  is  not  the  form  in  which  they 
ought  to  be  taken.  The  case  of  Foot  v.  CoUitis  has  no 
application :  for  there,  the  irregularity  complained  of  was 
in  the  nature  of  a  fraud  upon  the  Court,  and  if  the  objec- 
tion had  not  been  taken  to  the  writ  itself,  it  could  not 
afterwards  have  been  taken  in  the  pleadings.  But  in 
this  case  the  objection  may  be,  and  in  practice  always  has 
been,  taken  by  the  plea  of  non  tenure^  in  which  form, 
being  on  the  record,  it  may  be  made  the  subject  of  a 
writ  of  error,  which  it  cannot  be  if  allowed  in  the  pre- 
sent stage  of  the  proceedings. 

The  Lord  Chancellor. 

The  principle  on  which  I  should  proceed  in  a  case  of 
this  kind  would  be,  that  unless  it  was  perfectly  clear  that 
the  objection  was  valid,  I  should  not  interfere  to  quash 
the  writ,  because  the  party  would  then  have  no  appeal. 
If  I  were  satisfied  beyond  all  doubt  that  the  writ  had 

been 


(a)  6  Co.  10  b. 
(b)Ibid. 


(c)  FUzgibbon,  289. 
{d)  Ubisuprh. 
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been  iaipn^ierly  issued,  I  might  feel  myself  justified  in 
ioterfering  in  this  summary  way,  but  not  otherwise. 

Sir  T.  Wilde,  in  reply. 


SS7 
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Datirs 

V, 

Lowndes. 


^eLoKD  Chancellor. 

This  was  a  motion  to  supersede  a  writ  of  right,  on  the 
groUDd  of  its  having  issued  after  the  31st  o(  December 
1834,  the  time  limited  by  the  3.&  4  W.^.  c.  27.  s.  36. 
By  which  statute  it  is  enacted,  that  no  writ  of  right  and 
no  other  action,  real  or  mixed,  (except  a  writ  of 
right  of  dower  &c.)  shall  be  brought  after  the  31st  of 
December  1834. 


Nov,  25. 


In  opposition  to  this  motion  it  was  contended,  that 
tbe  first  writ  having  abated  by  the  death  of  the  tenant, 
ind  this  writ  being  sued  by  journey's  accounts  against 
the  heir,  it  was  a  continuance  of  the  former  writ,  and 
did  not  come  within  the  prohibition  of  the  statute. 

Where  a  writ  is  sued  by  journey's  accounts,  it  has 

the  effect,  at  Common  Law,  of  giving  the  Plaintiff,  in 

msny  cases,  the  benefit  of  the  former  suit;  as  where 

one  of  two  joint  tenants  dies,  by  which  the  writ  abates, 

the  Plaintiff  is  allowed   within   a   reasonable   time  to 

sue  out  a  new  writ,   and  ^'  the   Defendant   will  not 

be  allowed  to  take  any  advantage,  but  such  as  he  had 

»C  the  time  of  the  first  writ;"  WalthaU  v.  Aldrpck.{a) 

It  is  sometimes  called  a  continuance,  as  by  Treby  C.J. 

in  Kimey  v.  Haywardf  by  Chief  Baron   Comipi  in  his 

JXgest,  and  by  othei*  authorities.     But  it  is  not  I  think 

strictly  a  continuance,  for  it  issues  where  the  former 

suit 

(a)  Cro*  Jac.  588.,  see  p.  590. 
Z  4 
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Davies 

V. 

Lowndes. 


suit  has  abated.  Lord  Coke  appears  to  have  been  of 
this  opinion,  for  in  speaking  of  it  in  Spencer^s  Case^  he 
calls  it  quodammodo  a  continuance.  It  is  in  truth  an 
indulgence  allowed  by  the  Common  Law  in  certain 
cases,  and  the  time  within  which  it  is  to  be  brought  is 
regulated  by  the  discretion  of  the  judges.  It  is  a  new 
suit,  to'  which,  in  certain  cases  and  for  certain  purposes, 
the  benefit  of  the  abated  suit  is  given,  and,  in  some 
instances,  even  the  costs  of  the  abated  suit.  The  pro- 
ceedings in  the  former  suit  are  entered  upon  the  roil, 
and  these  are  followed  by  the  proceedings  upon  the 
second  writ. 


The  Common  Law,  as  I  have  observed,  gives  this  in- 
dulgence in  certain  cases  of  abatement ;  but  the  question 
is,  whether  this  indulgence  can  be  allowed  where  the 
legislature  has  said  that  no  writ  of  right  (the  writ  in 
this  case)  shall  be  sued  out  after  a  specified  day.  The 
words  of  the  act  are  express  and  peremptory,  '^  no  writ 
of  right  patent  &c.  shall  be  brought  after  the  Slst  oF 
December  IBS*."  This  enactment  extends  to  every  writ 
of  right,  with  the  exceptions  mentioned  in  the  statutes, 
and  would,  in  its  terms,  comprehend  writs  sued  as  well 
by  journey*s  accounts  as  otherwise.  If  we  refer  to  the 
construction  put  on  former  statutes  of  limitation,  it  will 
be  found  not  only  to  afford  no  ground  for  the  exception 
contended  for  in  this  case,  but  to  lead  to  an  opposite 
conclusion. 


First  then  as  to  the  act  32  H.  8.  c.  2.  It  enacts,  that 
*^  no  person  shall  sue  or  maintain  any  writ  of  right  of 
any  manors,  lands,  &c.  of  the  possession  of  his  ancestors, 
and  allege  any  further  seizin  of  his  ancestors,  but  only 
of  the  seizin  within  sixty  years  next  before  the  teste  of 
the  writ"  &c.  This  is  followed  by  a  clause  in  which  it  is 
provided  that  ^^  every  person,  who,  at  the  time  of  passing 

of 
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the  actf  had  any  of  the  said  writs  depending)  or 
old  thereafter  bring  any  of  the  said  actions  at  any 
before  the  feast  of  the  Ascension,  in  the  year  1546) 
^nild  allege  the  seizin  &c.  as  he  might  have  done 
ore  the  making  of  that  statute."  There  is  a  further 
par^viso,  that  *^  if  any  person  before  the  feast  of  the 
.^k..soension  in  the  year  1546,  shall  sue  any  of  the  said 
livjrits  &€.,  and  the  same  shall  become  abated  by  the 
d^ath  of  any  of  the  said  parties,  then  the  same  person 
l>^ing  then  alive,  and  if  not,  then  the  next  heir  of  such 
person  may  pursue  his  action*  upon  the  same  matter, 
thin  one  year  next  after  such  action  or  suit  abated, 
d  shall  enjoy  all  such  advantage  as  he  might  have 
l&flid  in  the  former  action  or  suit.''  The  act  provides 
only  for  the  case  of  abatement  by  death,  and  it  has  been 
considered  under  this  statute,  that  where  the  suit  be- 
ccune  abated  for  any  other  cause,  the  Plaintiff  or  de- 
mandant was  not  entitled,  after  the  expiration  of  the 
lime  limited,  to  have  a  new  writ  by  journey's  accounts ; 
Brookes  Beading  on  the  Statute  of  Limitations^  pp.  Idi, 
155.  He  mentions,  as  an  instance,  a  jn-actpe  brought 
upon  the  ancient  limitation  before  the  Ascension  1546« 
**  The  tenant  tendered  his  law  of  non  summons^  and  per- 
ibrmed  that  after  the  Ascension,  and  by  which  the  writ 
Abated ;  and  the  Plaintiff  brought  a  new  writ  within  the 
year  by  journey's  accounts  &c ;  he  shall  not  have  ad- 
vantage to  declare  upon  the  ancient  limitation,  because 
that  is  expired,  and  the  statute  doth  not  warrant  any 
abatement  but  by  death."  Again,  ^^  A  man  brought  a 
T^mpe  upon  the  ancient  limitation  before  the  Ascension, 
the  writ  is  abated  by  false  Latin  afler  Ascension,  and  the 
demandant  prayeth  to  have  another  writ,  and  taketh  it 
tredily  by  journey's  accounts,  within  the  year  &c ;  the 
tenant  pleads  non  tenure  ;  the  demandant  shall  not  have 
rivantage  to  aver  him  tenant  the  day  of  the  first  writ,  by 
)oomey's  accounts,  because  the  first  writ  did  not  abate 

by 
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by  death,  and  the  averment  proves,  that  he  took  the 
writ  upon  the  ancient  title,  where  the  ancient  limitation 
is  determined ;  and,  therefore,  without  the  case  of  the 
statute."  If  the  writ  by  journey's  accounts  were  merely 
a  continuance  of  the  old  writ,  and  had  the  effect  con- 
tended for,  the  Plaintiff  would  in  these  cases  have  been 
protected  from  the  general  enactment  of  the  statute. 
T%e  interpretation  put  upon  this  act  applies  directly  to 
the  case  now  before  the  Court. 


In  the  more  modern  statute  of  limitations,  21  Ja.  1. 
c.  16.  5.  S.,  it  is  provided  that  where  the  judgment  for  a 
Plaintiff  is  reversed  by  writ  of  error,  and  in  certain 
other  cases,  the  plaintiff  may  bring  a  new  action  within 
a  year  after  the  reversal.  It  has  been  determined  under 
this  statute  that  if  a  Plaintiff  having  commenced  an  ac- 
tion within  the  time  limited  for  that  purpose,  shall  die 
before  judgment,  his  executor  may  bring  a  fresh  action 
within  a  year  from  the  death  of  the  testator.  The  case 
of  death  is  not  provided  for  by  the  act,  which  is  confined 
to  error,  arrest  of  judgment,  and  outlawry ;  but  this  has 
been  decided  upon  what  is  called  the  equity  of  the 
statute,  from  analogy  to  the  cases  that  are  expressly 
provided  for,  and  as  falling  within  the  same  principle. 
This  is  hot  a  case  of  journey's  accounts  (a),  for  a  writ 
by  journey*s  accounts  cannot  be  sued  out  on  the  death 
of  a  sole  Plaintiff,  and  the  doctrine  of  equitable  exten- 
sion cannot  be  applied  to  the  present  act^  for  there  is 
nothing  on  which  to  ibund  it. 

Another  objection  was  made  to  the  writ,  viz.,  that  it 
could  not  be  brought  upon  the  death  of  a  sole  defend- 
ant. There  is  some  conflict  between  the  authorities 
upon  this  point.     It  is  said  in  Spencer^s  Case,  that  ^^  it 

lies 
(a)  Lwiw.  260. 
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to  not  but  between  those  that  were  parties  to  the  first 
^it,  as  where  one  of  the  Plaintiffs  or  one  of  the  De- 
feodants  dies,**  and  as  it  clearly  will  not  lie  upon  the 
^^  of  a  sole  Plaintiff*,  it  is  not  very  easy  to  under- 
^ted  why  a  different  rule  should  be  applied  to  the 
^eath  of  a  sole  Defendant     In  the  case  of  Dower  {a)  it 
<^as  held  that  upon  the  death  of  the  tenant,  the  Plaintiff 
should  not  have  the  benefit  of  a  writ  of  journey's  ac- 
^^^unts ;  and  in  Lutw.  260.,  in  the  case  of  Kinsey  v.  Hay- 
^"Otfir^  it  was  stated  by  Girdler^  the  counsel  for  the  De- 
^^ndant,  that  ^  the  writ  brought  by  journejr's  accounts 
lies  only  between  the  parties  to  the  first  writ,  or  some 
of  them,  as  if  one  of  the  Plaintiffs  or  one  of  the  DePend- 
smtsdies,  but  in  no  case  where  there  is  only  one  Plaintiff 
or  one  Defendant,  and  one  or  the  other  dies;"  and  this 
sppetrs  ta  have  been  admitted  by  the  Court     Chief 
Baron  Comyrij  however,  seems  to  be  of  opinion  that  the 
mrrit  will  lie  in  such  case,  and  after  referring  to  the 
passage  in  Luixpyche,  he  cites,  among  other  authorities,  a 
case  b  Lamardib)^  in  which  it  was  brought,  apparently 
witboat  objection,  against  the  heir  of  the  original  De- 
fendant.    I  should  not,  therefore,  feel  myself  justified  in 
ordering  the  writ  to  be  superseded  on  this  ground,  and 
tWeby  patting  an  end  to  the  suit  by  so  summary  a 
iDode  of  proceeding. 


1843. 


Davies 

V, 

Lowndes. 


With  respect  to  the  other  and  principal  objection,  I 
^^fongly  incline  to  think  the  writ  cannot  be  sustained ; 
>Dd  if  it  were  necessary  to  decide  the  question  on  this 
'i^^ion,  I  should  so  determine.  But  as  the  Plaintiff 
^uld,  in  that  case,  be  without  remedy,  and  could  not 
"•^^g  the  subject  under  the  review  of  any  other  tribunal, 
I  tbiak  I  ought  not,  having  regard  to  the  nature  of  the 

question, 

f*J  ^rooke*iAbr.  tiU  Journey's         (b)  1  Leon.  22. 
"^•^^^  pi  13. 


Davibs 

V. 

Lowndes. 
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question,  to  interfere  in  this  stage  of  the  proceedings, 
but  leave  the  Defendant  to  raise  the  objection  upon  the 
record,  in  the  Court  in  which  the  suit  is  now  depending. 

Motion  refused. 


Feb.  15.  25, 

S4. 

Dec.  6. 

A  testator 
bequeathed  a 
sum  of  money 
to  trustees  in 
trust  for  his 
daughter  for 
life,  and  in 
case  she  died 
without 
leaving  issue, 
for  her  next 
of  kin,  exclu- 
sive of  her 
husband. 
During  the 
lifetime  of  the 


MEEK  V.  KETTLEWELL. 

rilHIS  was  an  appeal,  by  the  Plaintiff,  from  a  decree 
■*•  of  Vice-Chancellor  IVigram,  dismissing  the  bill  with- 
out costs.  The  facts  of  the  case,  which  are  briefly 
stated  at  the  commencement  of  the  Lord  Chancellor's 
judgment,  will  be  found  more  fully  detailed  in  the  re- 
port of  the  case  upon  the  hearing  in  the  Court  below,  (a) 

The  appeal  now  coming  on  to  be  heard. 


daughter,  her 


tb 


motner,  as 


T/te  Solicitor-General  and  Mr.  Hetheringtouj  for  the 
Appellant,  contended  that  the  present  case  was  dis- 
tinguishable from  those  of  Colman  v.  SarcUfi),  An- 
next  of  kin,  by  ^^^^  V.  Smith  (c),  and  Edwards  v.  Jones  {d\  on  which 
a  voluntary       i)^q  Vice-Chancellor  had  rested   his   decision ;  for   in 

deed  assigned      ,,      ,  i  i  .  r    i  • 

her  expectant  all   those   cases  the   subject-matter  oi  the  assignment 

interest  in  re- 
version to  the 
husband. 
Held  on  the 
death  of  the 
daughter, 
without 
leaving  issue, 
that  the  as- 
signment .  .  •   .        ^  •  r 

operated  only   »  contingent  reversionary  interest  in  a  sum  of  money 

as  an  agree-  vested 

quently,  that  (*)  1  ^ct,  jun.  50.  (rfj  1  Myl.  ^  Cr.  826. 

being  volun- 

tar^',  a  Court  of  Equity  would  not  enforce  it 


was  a  legal  chose  in  action  which  could  be  reduced 
into  possession  only  by  an  action  at  law,  and  con- 
sequently the  very  act  of.  resorting  for  relief  to  a  Court 
of  Equity  implied  an  admission  that  the  assignment, 
as  it  stood,  was  incomplete.  In  the  present  case,  on 
the  contrary,  the  subject-matter  of  the  assignment  — 
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vested  in  trustees  —  was  purely  equitable  in  its  nature;        184-S. 
the   right   to  which,   whether    in    the   hands   of    the     ^"^JT^""^^ 
assignor  or    the   assignee,   was   a   right   which  could  v. 

only  be  enforced  in  a  Court  of  Equity :  that  right  was  K^ttlewell. 
what  the  deed  of  the  10th  o{  September  1839  purported 
to  assign,  and  the  bill  proceeded  upon  the  assumption 
that  the  assignment  was  complete  by  virtue  of  the  deed 
alone,  for  it  prayed  no  direct  relief  against  the  Defend- 
ant Mary  Keitlewell^  the  assignor,  but  merely  asked  that 
the  trustees  might  be  decreed  to  pay  the  money  to  the 
Plaintiff,  the  assignee,  in  pursuance  of  the  deed.  The 
Vice-Chancellor,  indeed,  although  he  rested  his  decision 
upon  the  contingent  nature  of  the  interest  in  question, 
seemed  to  think  that  the  assignment,  being  voluntary, 
would  have  been  ineffectual  without  some  further  act, 
whatever  might  have  been  the  nature  of  the  interest ;  for 
he  laid  it  down  as  what  he  conceived  to  be  the  estab- 
lished doctrine  of  the  Court,  ^*  that  a  voluntary  assign- 
ment, though  in  a  legal  form,  if  unaccompanied  by  any 
other  act,  was  not  to  be  regarded  as  effectual  to  pass  an 
equitable  interest,"  at  the  same  time  intimating  that 
notice  to  the  party,  in  whose  hands  the  legal  title  was 
vested,  was  necessary  to  make  the  assignment  complete ; 
but  the  case  of  Hollaway  \.  Hcadington  (a),  to  which  he 
referred  in  connection  with  that  proposition,  was,  in  fact, 
no  authority  for  it ;  and,  on  the  other  hand,  Sloane  v. 
Cadogan  (b)  was  an  instance  in  which  the  Court  gave 
effect  to  such  an  assignment,  and  no  mention  was  there 
made  of  notice.  The  only  cases,  indeed,  in  which  notice 
was  material  in  reference  to  transfers  of  purely  equitable 
interests  were  those  in  which  there  was  a  contest  for 
priority  between  two  different  assignees  of  the  same 
fund,  as  in  Dearie  v.  Hall  (c) :  as  between  the  assignor 
and  the  assignee,  the  assignment  itself  was  binding  and 

conclusive, 

(a)  8  Shn.  324.  (c)  5  Ruu.  1. 

{b)  Sug.  V.  4*  P'  app.  xxviL 
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'■^toT'     perfect  it 


V. 

Kettlewbix. 


With  respect  to  the  peculiar  nature  of  the  interest 
which  was  the  subject  of  this  assignment,  they  submitted 
that  there  was  a  fallacy  in  comparing  it,  as  the  Vice- 
Chancellor  had  done,  to  the  expectancy  of  an  heir  in 
the  lifetime  of  his  ancestor;  that  being  a  mere  pos- 
sibility of  legal  succession,  whereas  this  was  a  contingent 
interest  under  a  limitation  in  a  will,  and  the  same  thing 
as  if  the  limitation  had  been,  to  the  Defendant  Maty 
KettleweU^  by  name,  in  case  her  daughter  died  in  her 
lifetime  without  leaving  issue.  An  interest  of  that 
kind  would  have  been  devisable  under  the  Statute 
of  Wills;  Jcmes  v.  Boe(a)\  and  would  pass  to  the 
assignees  in  bankruptcy  ;  Higden  v«  Williamson  {b) ; 
and  though  it  did  not  therefore  follow  that  it  would  be 
assignable  at  law  by  deed,  yet  no  doubt  could  be  en- 
tertained that  it  was  so  assignable  in  equity  if  supported 
by  a  valuable  consideration ;  Douglas  v.  Bussell  (c) ; 
Hinde  v.  Blake  {d) ;  and,  if  so,  why  should  it  not  be  so 
assignable  without  consideration  ?  It  was  clear  from 
Shane  v.  Cadqgan^  that  a  vested  equitable  interest  might 
be  so  assigned :  and  Wright  v.  Wright  (e)  was  an  instance 
in  which  an  assignment  even  of  the  possibility  of  an 
expectant  heir  had  been  upheld  in  equity,  although  sup- 
ported only  by  a  meritorious  consideration,  which  for 
this  purpose  was  the  same  thing  as  no  consideration  at 
all ;  Dilion  v.  Coppiru  {g) 

They  also  suggested  that  if  the  Court  should  be  of 
opinion  that  the  deed  was  not  a  complete  assignment  of 

the 

(fl)  3  T.  R,  88.  id)  3  Beav.  234. 

{b)  5  P.  W.  ISl.  (e)  1  Ves.  409. 

(c)  4  Sim.  524.  (g)  4  jif .  4-  C.  647. 
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the  interest,  it  might  take  effect  as  a  constructive  de-        184S. 
claration  of  trust;  Ex  parte  Pye  (a) ;  but  this  point  was        Mbmc 

not  much  pressed.  v- 

Kettlewsll. 

Mr.  Bethell^  Mr.  Wilbrahamj  and  Mr.  fVUlcockj  for 
the  respondent,  said  that  the  fallacy  of  the  argument  on 
the  other  side  consisted  in  reasoning  upon  certain  tech- 
nical terms,  which  were  adopted  in  Courts  of  Equity  by 
analogy  only,  as  if  they  were  to  be  taken  in  the  proper 
and  literal  sense  which  they  bore  in  Courts  of  Law. 
It  was  true  that  in  loose  and  familiar  language  it 
was  sometimes  said  that  choses  in  action,  though  not 
assignable  at  law,  were  assignable  in  equity :  the  fact, 
however,  being  that  they  were  not,  strictly  speaking, 
assignable  in  equity  any  more  than  at  law ;  but  that  a 
court  of  equity  would,  in  favour  of  the  intent,  treat  what 
purported  to  be  an  assignment  as  an  agreement  to  as- 
sign, and  would  deal  with  it  upon  the  same  principles 
on  which  it  was  in  the  habit  of  dealing  with  agreements 
in  general ;  that  is,  it  would  enforce  it  when  supported 
by  a  valuable  consideration,  but  not  otherwise.  The 
same  explanation  was  to  be  given  of  those  cases  in 
which  property  to  be  after  acquired,  or  possibilities 
whether  legal  or  equitable,  were  familiarly  but  inaccu- 
rately spoken  of  as  being  assignable  in  equity  thougli 
not  at  law. 

With  respect  to  the  doctrine  incidentally  laid  down 
by  the  Vice-Chancellor  in  his  judgment,  and  which  had 
'  been  questioned  on  the  other  side,  it  might  be  ad- 
mitted, without  prejudice  to  the  present  argument,  to 
be  too  broadly  stated;  for,  even  supposing  that  in  a 
case  where  the  subject-matter  of  the  assignment,  though 
an  equitable  interest,  was  nevertheless  of  such  a  nature 

as 
(a)  18  Fes.  140. 
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]  84S.        as  that  if  it  were  legal,  it  would  be  assignable  at  law, 

^^^^■'^     a  Court  of  Equity  would,  on  the  principle  that  equity 

V.  follows   the  law,   treat  it  as  an  actual  assignment  in 

KETTLKWELL.  ^y^^  proper  seuse  of  the  word,   and  accordingly  give 

effect  to  it  even  without  a  valuable  consideration,  still 
no  such  principle  could  apply  to  a  case  like  the  present 
where  the  subject-matter,  had  it  been  legal,  would  have 
been  incapable  of  assignment  at  law,  being,  in  fact,  no- 
thing more  than  a  mere  possibility. 

The  Solicitor-Gena'al^  in  reply,  referred  to  Ex  parte 
Smith  (a)  and  Blakeh/  v.  Brady,  (&) 


Dec.  6.  The  Lord  Chancellor. 

This  was  an  appeal  from  a  decree  of  Vice-Chan- 
cellor  Wigram :  the  facts  of  the  case  are  fully  stated  in 
the  printed  report  of  his  Honor's  judgment. 

The  question  depends  on  the  effect  of  the  deed  of 
assignment,  of  the  10th  of  September  1839,  executed  by 
Mrs.  Kettlewell  the  Defendant.  At  the  date  of  the  exe- 
cution of  that  instrument  her  interest  was  this :  In  the 
event  of  her  daughter  dying  in  her  lifetime  without 
leaving  issue,  she  would  become  entitled,  under  the 
trusts  of  her  husband's  will,  to  11,000/.,  subject  to  a 
small  deduction,  us  the  next  of  kin  of  her  daughter. 
During  the  lifetime  of  her  daughter  she  assigned  this 
expectant  interest  to  the  Plaintiff,  in  trust,  as  to  a  part 
of  it,  for  herself,  and  as  to  the  residue,  in  trust  for  the 
Plaintiff  for  his  ov/n  use  and  benefit,  [c)     The  daughter 

afterwards 

(a)  5  Swatut.  592.  upon  the  death  of  the  daughter 

(b)  8  2).  4"  l^alsh,  511.  without  leaving  issue,  to  demand 

(c)  The  deed  also  contained  the  money  from  the  trustees,  and 
the  usual  power  to  the  Plaintiff,  to  give  an  effectual  receipt  for  it. 


CASES  IN  CHANCERY.  S47 

afterwards  died  without  leaving  issue,  and  the  Defend-        184S. 
anty  as  the  next  of  kin  of  her  daughter,  became  entided     ^me*"^*^ 
to  the  fund  in  question,  which  was  in  the  hands  of  v. 

trustees  under  her  late  husband's  will.     The  bill  was  Kbttlewell. 
filed  against  the  widow  and  the  trustees,  to  enforce  the 
pfarformance  of  the  trusts  of  the  deed  of  assignment. 

It  is  not  disputed  in  this  case  that  the  assignment  was 
parely  voluntary.  But  the  assignment  of  an  expectancy, 
such  as  this  is,  cannot  be  supported  unless  made  for  a 
valuable  consideration.  Jf  there  is  such  a  consideration 
a  court  of  equity  will  give  effect  to  it.  Thus,  in  Greij 
y»  Kentish  (a),  Lord  Hardwiclce  is  reported  to  have  said, 
^'  A  husband  cannot  assign  in  law  a  possibility  of  the 
wife,  nor  a  possibility  of  his  own ;  but  this  Court  will, 
notwithstanding,  support  such  an  assignment  for  a  valu- 
able consideration."  And  2LgVL\i\^\viChauncyy.Graydon{h)^ 
he  says,  ^^  Though  in  law  a  possibility  is  not  assignable, 
jet  in  equity,  where  it  is  done  for  a  valuable  consider- 
*^n,  it  has  been  held  to  be  assignable."  The  deed, 
therefore,  being  in  this  case  merely  voluntary,  it  was  as 
**>  assignment  altogether  inoperative ;  and  the  only  re- 
'Daining  question  will  be,  whether,  although  void  as  an 
^ignroent,  it  is  effectual  as  a  declaration  of  trust. 

The  residue  is  assigned  to  the  Plaintiff  in  trust  for  him- 
^"»  &c.  There  can  be  no  difference  between  an  assign- 
'nent  to  the  Plaintiff  in  trust  for  himself  and  an  assign- 
n^cnt  to  him  simply.  The  assignment  fails,  and  with  it 
the  trust.  If  such  an  assignment  be  inoperative  it  does 
not  convert  the  assignor  into  a  trustee  for  the  assignee. 
Jt  has  been  repeatedly  decided  that  where  a  gift  is  in- 
tended, as  in  the  present  case,  and  it  is  imperfect  or  in- 
effectual, 
(fl)  1  Atk.  280.  {b)  2  Atk.  616.  Sec  621. 

Vol.  I.  A  a 
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1B4S.        efiectual,  this  cannot  be  converted  into  a  declaration  of 
Meek        *^"*^  so  as  to  make  the  donor  a  trustee  for  the  donee* 
V,  The  authorities  are  conclusive  upon  this  point.     The 

"^*  '  cases  of  AtUrobus  v.  Smith  {a)  and  Edwards  v.  Jones  (i) 
were  cases  of  imperfect  gifts.  It  was  contended  that  the 
donors  Were  trustees  for  the  donees.  But  in  both  cases 
the  Court  held  that  an  incomplete  gift  would  not  operate 
as  a  declaration  of  trust  The  judgment  of  Sir  William 
Grant  on  this  point,  in  Antrobus  v.  Smith,  is  conclusive 
in  the  reasoning.  It  is  stated  fully  by  Lord  Cottenham 
in  Edwards  v.  Jones,  and  it  is  unnecessary  to  repeat  it 
In  Sloane  v.  Cadogan,  which  was  so  much  relied  upon  in 
the  argument,  Bromley  Cadogan  had  a  vested  interest 
in  the  property  assigned ;  he  conveyed  it  by  a  voluntary 
deed  to  trustees  in  trust  for  the  Earl  his  father.  Sir 
William  Grant  considered  that  a  trust  was  thereby 
created,  and  upon  that  his  judgment  was  rested.  It  is 
obvious,  however,  that  that  case  is  very  distinguishable 
from  the  present,  which  is  the  assignment  of  a  mere 
expectancy,  that  conveys  no  estate  or  interest  to  the 
assignee,  although  when  made  for  a  valuable  consider- 
ation, which  is  wanting  here,  it  would  be  supported  in 
equity.  I  am  of  opinion  that  the  judgment  of  the  Vice- 
Chancellor  was  correct,  and  that  the  appeal  ought  to  be 
dismissed.     The  appellant  must  pay  the  costs. 

(a)  12  Vet.  59.  {b)  \  M.^C.  22G. 
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LANCASTER  v.  EVOR&  (a)  i842. 

Nov.  18f  19. 

7  26. 

*£r£  Lord  Chancellor.  1844. 

Jan.  15. 

Sr  /oAn  PoweU  Price  mortgaged  to  the  Marquis  The  rule  that 
of  Buckingham  certain  estates  which  he  possessed  in  the  ^ho^answers 
county  of  Montgomery  for  the  sum  of  24,000/.     A  suit  is  bound  to 
'rith  respect  to  that  mortgage  was  instituted  by  the  fg"not  affected 

Marquis  o( Buckingham  against  Sir  John  Pavoell  Price;  by  the  de- 
.     ,  _    _  .      ,  1  ^         1    t      cision  in 

in  toe  progress  of  that  suit  the  estate  was  sold,  and  the  Adams  y. 
sum  for  which  it  sold  exceeded  the  amount  of  the  ^"*^* 
debt:  that  excess,  which  amounted  to  2800/.,  or  there- 
aboQts,  was  paid  into  Court  in  the  cause  of  J%e  Mar- 
^  of  Buckingham  v.  Price.  By  the  lapse  of  time,  and 
by  successive  accumulations,  that  sum  of  2800/.  now 
amounts  to  upwards  of  20,000/.  3  per  cent,  consols,  and 
it  is  now  in  Court.  Evors^  the  Defendant,  is  the  heir- 
at-law  of  Sir  J.  P.  Price.  Sir  J.  P.  Price  was  much 
embarrassed  in  his  circumstances,  and  there  were  many 
outstanding  judgments  against  him.  Evors  has  pur- 
chased up  these  judgments ;  and  he  contends  that  he  is 
entitled  to  the  benefit  of  them,  with  respect  to  this  sum 
Aat  is  now  in  Court  That  is  the  position  of  the  De- 
"^ndant  Evors. 

The  PldntiiFsues  as  personal  representative  of  a  judg- 
"^^nt  creditor  of  Lady  Price^  the  wife  of  Sir  J.  P.  Price, 
*^  her  personal  representatives  are  made  parties  De- 
fendants.   The  bill  states  that  Lady  Price,  during  her 
"fetime,  joined  with  her  husband  in  conveying  a  real 

estate 

(a)  The  reporter  was  absent  during  the  argument 
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estate  of  which  they  were  seised  in  her  right,  ns  collaternl 
security  for  the  payment  of  a  debt  due  from  Sir  J.  P. 
Price  to  one  Jaques ;  and  that  that  debt,  which  ori- 
ginally amounted  to  I50O/.9  but  was  uhimately  increased 
by  the  accumulation  of  interest  to  the  sum  of  5000/., 
instead  of  being  paid,  as  it  is  contended  that  it  ought 
to  have  been,  out  of  the  estate  of  Sir  J.  P.  Price^  which 
was  included  in  the  same  security,  was,  after  the  death 
of  Lady  Price^  paid  out  of  her  estate.  Under  these  cir- 
cumstances, it  is  contended  that  the  estate  of  Lady  Price 
is  entitled  to  be  reimbursed  the  amount  so  paid  to  Jaques^ 
out  of  the  estate  of  Sir  J.  P.  Price  ;  that  is,  out  of  this 
sum  of  20,000/.,  which  represents  that  estate ;  and  that 
the  Plaintiff*  is  entitled  to  have  that  amount,  when  re- 
covered from  the  estate  of  Sir  J.  P.  Price^  made  available 
for  the  satisfaction  of  his  demand,  there  being  no  other 
assets  of  Lady  Price  to  which  he  can  resort  for  that 
purpose. 


Such  being  the  equity  which  the  Plaintiff*  asserts  by 
his  bill,  he  alleges  that  the  outstanding  judgments  against 
the  estate  of  Sir  J.  P.  Price  were  purchased  by  Evors 
for  small  considerations;  and  he  interrogates  him  as  to 
whether  or  not  be  has  purchased  these  judgments;  and 
if  he  has  purchased  them,  for  what  consideration. 
EvorSf  in  his  answer,  admits  that  he  has  purchased 
these  judgments,  but  he  says  he  is  a  purchaser  of  them 
for  a  valuable  consideration,  without  any  notice  of  the 
lien  claimed  by  Lady  PricCf  or  the  persons  who  repre- 
sent her;  and  he  submits  that  he  is  not  bound,  there- 
fore, to  answer  as  to  that  part  of  the  interrogatory 
which  relates  to  the  sums  that  he  has  paid  for  these 
incumbrances.  Upon  this  the  Plaintiff*  excepted  to  the 
answer,  and  the  exception  was  allowed  by  the  Master ; 
it  afterwards  went  before  the  Master  of  the  Rolls,  who 
confirmed  the  decision  of  the  Master,  and  it  has  now 


come 
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cof^e  by  appeal  to  this  Court.   The  question  is,  \yhether 
that  ^ception  was  properly  allowed  by  the  Master. 

^ow  there  is  no  principle  more  clearly  established,  as 
I  understand  it,  in  the  Court  than  this  —  that  when  a 
party  answers  he  is  bound  to  answer  fully.  If  he  has  a 
defence  against  the  equity  set  up  by  the  Plaintiff,  and 
he  wishes  to  avail  himself  of  that  defence  without 
making  any  discovery  as  to  facts  that  are  alleged  in  the 
bill,  be  must  avail  himself  of  that  defence,  according  to 
the  nature  of  the  case,  either  by  demurrer  or  by  plea. 
I  consider  that  as  a  settled  rule.  Formerly  it  was  con- 
sidered a  doubtful  question,  and  different  opinions  pre- 
vailed ;  but  after  the  strong  opinions  expressed  by  Lord 
Eldon  on  this  point,  particularly  in  the  case  of  Howe  v. 
Teed  {a),  and  the  case  of  Somerville  v.  Mackay{b\  the 
question  seems  to  have  been  considered  by  the  profession 
as  settled :  and,  accordingly,  afterwards  when  it  came 
before  Sir  John  Leach^  in  the  case  of  Mazzaredo  v.  Mait- 
land[c)y  he  stated  that  he  was  present  when  Lord  Eldon 
expressed  his  opinion  in  Somerville  v.  Mackay  ;  that  he 
considered  Lord  Eldon  intended  to  lay  down  the  rule, 
that  when  a  party  under  these  circumstances  answered, 
he  must  answer  fully,  and  that  that  was  the  rule  to  which 

he  should  always  adhere.     Afterwards,  in v.  Harris 

^(d)i  which  was  a  case  of  partnership  where  the  De- 
fendant denied  the  partnership,  and  therefore  refused  to 
%t  out  the  accounts.  Sir  vhhn  Leach  stated  that  he 
considered  the  point  as  settled,  that  if  the  party  an- 
swered he  was  bound  to  answer  fuUv ;  that  if  he  did  not 
choose  to  set  out  the  accounts  he  ought  to  have  pleaded ; 
*od  he  allowed  the  exception. 


1844. 


Lancaster 
Eyors. 


I  consider 


(fl)  15  Vet.  572. 
(6)  16  Vet.  382. 


(c)  3  Mad.  66. 
{d)  4  Mad.  252. 
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1844.  I  coiisider»  theref(H'e,  the  rule  as  setded,  and  for  this, 

LANCASTint    ^™^°8  other  reascms^  that  if  the  defence  which  a  party 

V,  sets  up  by  the  answer  should  be  decided  against  him,  it 

is  of  the  utmost  importance  that  all  consequential  matters 

which  are  material  for  the  purpose  of  the  decree  should 

receive  an  answer. 

It  was  for  some  time  considered  an  exception  to  the 
rule  when  the  defence  was  a  purchase  for  valuable  con- 
sideration  without  notice ;  but  in  the  case  of  Ovey  v. 
Leighton  (a),  where  that  point  came  distinctly  before  Sir 
John  Leachj  he  said  that  it  fell  within  the  same  prin- 
ciple, and  he  decided  accordingly :  and  afterwards  the 
present  Vioe-Chancellor  of  England,  in  the  case  of  the 
Earl  of  Poriarlington  v.  Soulby  (6),  acted  upon  that 
decision.  I  consider,  therefore,  that  this  is  no  longer 
to  be  considered  an  excepted  case,  and  that  a  party 
whose  defence  is  that  he  is  a  purchaser  for  valuable  con- 
sideration without  notice,  cannot,  if  he  chooses  to  make 
that  defence  by  his  answer,  refuse  to  answer  consequen- 
tial matters ;  and  that  if  he  wishes  to  protect  himself 
from  that  necessity,  he  ought  to  avail  himself  of  tlie  de- 
fence by  plea  or  by  demurrer. 

I  consider  this  point  so  clearly  settled  that  I  have 
come  to  the  conclusion  that  this  appeal  would  never  have 
been  brought  had  it  not  been  for  the  decision  of  Lord 
Cottenham  in  Adams  v.  Fisher^  which  was  so  much  re- 
lied on  at  the  bar,  and  which  has  been  subjected  to  so 
much  criticism ;  but  after  a  careful  review  of  that  case, 
I  do  not  think  that  it  was  the  intention  of  that  learned 
person  to  break  in  upon  the  rule  which  I  have  stated. 
The  case  did  not  come  before  the  Court  upon  an  ex- 
ception to  the  answer,  but  upon  a  motion  for  the  pro- 
duction 

(a)  2  S.4r  S.  S54.  (b)  7  Sim.  281. 
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lt:ictioD  of  docupients :  and  that  it  was  upon  the  ground 
>t  that  distinction  that  the  decision  rested  is,  I  think, 
srvident  from  several  passages  in  the  report. 

The  argument,  it  appears,  was,  that,  by  setting  out  a 
list  of  the  documents  in  the  schedule,  the  Defendant  had 
iooorporated  them  in  his  answer ;  and  that  unless  he 
brought  himself  within  some  one  of  the  grounds  of  pro- 
tection, such  as  that  the  documents  were  of  a  privileged 
character,  he  must  produce  them.  In  answer  to  that, 
however,  the  Lord  Chancellor  says,  ^^  What  the  bill 
requires  is  not  the  contents  of  the  documents,  but  a  list 
of  them.  You  cannot  except  to  the  answer^  because  the 
contents  are  not  set  out  You  may  ask  the  Defendant 
by  your  bill  to  set  out  the  contents,  and  then  he  may 
make  his  defence."  Then,  afterwards,  when  he  comes  to 
deliver  his  judgment,  he  says,  ^^  All  that  the  Plaintiff  asks 
is,  that  the  Defendant  may  set  forth  a  schedule  of  the 
documents.  Can  you  except  because  he  has  set  out  the 
documents  in  the  schedule  instead  of  in  the  answer? 
Yoa  did  not  ask  that  the  contents  should  be  set  out. 
If  that  had  been  asked,  the  Defendant  must  have  de- 
fended himself  in  the  regular  way,  and  shewn  that  he 
was  not  obliged  to  comply  with  your  demand : "  (there, 
as  it  appears  to  me,  he  adopts  the  general  rule,)  '^  but," 
he  continues,  ^'  if  the  Defendant  sets  them  out  (/.  e.  the 
list  merely)  in  the  schedule  to  his  answer,  the  question 
is  upon  the  whole  record,  whether  the  Plaintiff  has  such 
ui  interest  in  them  as  entitles  him  to  call  for  their 
production.  Here,  the  Defendant  has  denied  the  Plain- 
"ff's  interest;  he  has  upon  the  record  stated  that 
which,  as  it  stands,  in  my  opinion,  excludes  the  Plaintiff 
^m  instituting  this  suit  against  him." 

^  think  it  is  plain,  from  these  passages,  that  Lord 
^"^"^^^nhoan  considered  that  the  application  then  made  to 

A  a  4  him 
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him  stood  upon  different  grounds  from  fin  exception  to 
an  answer.  What  I  understand  him  to  say  is  this : 
"  If  you  had  asked  by  your  bill  for  the  contents  of  the 
documents,  and  the  Defendant  had  refused  to  set  them 
out,  and  you  had  come  here  upon  exceptions  to  the 
answer,  the  case  might  have  been  different:  but  you 
have  not  excepted  to  the  answer,  nor  could  you,  for  the 
answer  goes  to  the  full  extent  of  what  is  required  by 
the  bill ;  but  you  come  by  way  of  motion,  that  the  do- 
cuments may  be  produced.  Now,  that  is  not  a  motion 
of  course,  but  one  on  which  the  Court  will  exercise  its 
discretion ;  and  if,  upon  the  whole  record,  the  Court  is 
satisfied  that  it  would  not  be  proper  that  the  documents 
should  be  produced,  it  will  refuse  the  motion. 


Such  was  the  distinction  drawn  in  that  cose ;  and  it 
was  upon  that  distinction  that  the  judgment  rested. 
The  distinction,  I  am  aware,  has  been  the  subject  of 
criticism  by  persons  of  deep  learning  and  great  research ; 
but  it  is  unnecessary  for  me  to  pursue  that  criticism, 
or  to  say  whether  or  not  it  was  well  founded.  It  is 
sufficient  for  me  to  say,  that  as  Lord  Cottenham  ex- 
pressly drew  the  distinction,  I  am  at  liberty  to  infer  that 
he  never  intended,  by  his  decision,  to  break  in  upon  the 
rule  which  had  been  laid  down,  and  so  long  and  so 
uniformly  acted  upon  —  that  when  a  party  answers  he 
bound  to  answer  fully. 

On  that  ground  alone,  therefore,  if  there  were  no 
other,  I  should  be  of  opinion  that  the  exception  was 
properly  allowed. 


But  there  is  also  another  gi'ound  to  which  I  shall 
very  shortly  advert,  and  which  is  this :  The  Defendant 
is  the  heir-at-law  of  Sir  J.  P.  Price  ;  and  an  heir-at-law 
buying  in  incumbrances  purchases  them  for  the  benefit 

of 
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of  the  estate  {a) :  it  is  therefore  wholly  immaterial  whe- 
ther at  the  time  when  he  made  the  purchase  he  knew 
that  there  was  an  outstanding  claim  against  the  estate 
or  not;  for,  having  purchased  for  the  benefit  of  the 
estate,  he  is  not  entitled  to  more  than  the  sums  which 
he  actually  paid.  The  defence  of  his  being  a  purchaser 
for  valuable  consideration  without  notice  is  therefore 
inapplicable  to  this  case;  and  the  answer  to  the  question, 
how  much  he  paid  for  the  incumbrances,  is  of  the  very 
essence  of  the  suit. 
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But  I  do  not  rest  my  decision  on  this  ground,  for  I 
think  it  is  so  important  to  the  profession  that  the  rule 
to  which  I  have  adverted  should  not  be  supposed  to 
have  been  trenched  upon  by  the  decision  in  Adams  v. 
Fisher^  that  I  choose  to  decide  the  case  upon  the  former 
ground.   The  appeal  must  be  dismissed,  and  with  costs. 

Sir  Charles  IVetherell^  Mr.  BoupeU^  and  Mr.  Sheb- 
bcare  appeared  for  the  appellant. 


Mr.  Purvis^  Mr.  Bagshamoc^  and  Mr.  MaUns  for  the 
respondent 

(a)  See  BrathwaUe  v.  Broth'      Springfield^  Und,  476.;   Morret 
watte,  1  Fern.  334. ;  WUliamt  v.      v.  Patke^  2  Atk,  52. 
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Ma!d^!i  29.  PARKER  V.  MARCHANT. 

April  7.  8.  22. 

A  testator's      HHHIS  was  an  appeal  from  part  of  a  decree  of  Vice- 
balance  at  his     A    ChvLUoAXot  Knight  Bruce,  i a) 

banker's  held,  ®  ^   ' 

upon  the  con- 
struction of  Qjjg  ^f  ^jj^  questions  raised  by  the  appeal  was :  — 

pass  under  the  Whether  a  gift  in  the  testator's  will  of  ^^all  the  rest 
money  ""^  ^  ®"^  residue  of  my  ready  money,  securities  for  money, 

and  monies  in  the  funds,"  passed,  under  the  words 
^^  ready  money,'*  two  balances  of  6024/.  arid  16,615^9 
which  at  the  time  of  the  testator's  death  were  standing 
to  his  credit  at  his  country  and  town  bankers'  respec- 
tively ;  it  spearing  from  the  Master's  report  that  he 
bad  also  at  the  time  of  bis  death  a  sum  of  116/.  cash  in 
his  house* 

The  Vice-Chancellor  decided  the  question  in  the 
aflBrmative. 

The  material  context  of  the  will,  (which  is  set  out  at 
length  in  1  Y.  4*  ColL  N.S.  290. )»  may  be  collected  from 
the  Lord  Chancellor's  judgment* 

The  appeal  now  came  on  to  be  heard. 

Sir  Charles  WethereU,  Mr.  Tinney^  and  Mr.  Lamt  ap- 
peared for  the  appellant,  who  was  the  general  residuary 
legatee. 

The  Soliciior-Generalf  Mr.  SimpJcinson^  Mr.  BctheU^ 

Mr.  K.  Parker,  Mr.  Whitmarshj  Mr.  Koe^  Mr.  Lavaty 

Mr.  WiUcock,  Mr.  HaUy  Mr.  Boyle,  Mr.  Hood,  Mr. 

Whatley, 
(a)  See  1  r.  4*  CoU.  N.  S.  290. 
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WhaUey^  Mr.  Tripp^  and  Mr.  Pitman  appeared  for  dif- 
ferent parties  in  support  of  the  decree. 

Mr.  Wigram  for  the  trustees. 

In  support  of  the  appeal  it  was  contended  that  a 
balance  at  a  banker's  was  a  thing  so  remote  from  the 
meaning  of  the  words  "  ready  money,"  in  their  strict 
and  primary  sense,  that  it  could  not  pass  under  them 
in  any  case,  except  where  there  was  no  other  money 
which  would  answer  the  words,  or  where  the  context 
of  the  will  necessarily  required  such  a  construction; 
which,  it  was  submitted,  was  not  the  case  here.  Such 
a  balance,  it  was  argued,  is  in  contemplation  of  law,  a 
debt  due  from  the  banker ;  Devaynes  v.  Noble  {a) ;  Sms 
V.  Bond  (b) ;  and  cannot,  in  any  proper  sense,  be 
called  money,  still  less  ready  money:  accordingly,  in 
Carr  v.  Carr  (c),  Sir  William  Grant  held  that  it  would 
pass  under  the  word  "  debts,"  assigning,  as  the  express 
ground  of  his  decision,  that  it  would  not  pass  under  the 
term  "  ready  money."  Money,  in  its  primary  and 
legal  sense,  means  the  current  coin  of  the  realm,  and 
ready  money  that  which  a  person  has  in  his  purse  or 
in  his  house.  It  was  once  doubted  whether  even  bank 
notes  would  pass  as  money:  Lord  Hardwicke^  in  Chapman 
V.  Hart  {d),  decided  that  they  would ;  but  that  was  be- 
cause they  were  part  of  the  currency,  and  equivalent, 
in  all  respects,  to  metallic  coin,  which  a  balance  at  a 
banker's  is  not.  As  long  as  the  term  ready .  money 
is  restricted  to  the  money  which  a  man  keeps  in  his 
house  for  current  expenses,  it  has  a  definite  meaning ; 
for  such  a  sum  would  not  greatly  vary  in  amount  from 
day  to  day :  but  to  attribute  to  it,  on  slight  grounds,  so 

extended 
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(a)  1  Meri,  529.    See  p.  568. 
(5)  5  J?.  4*  Ad.  389.      See 

p.  393. 


(c)  1  Meru  541.  n. 
{d)  1  Vex.  271. 
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extended  a  sense  as  to  include  a  person's  balance  at  his 
banker's  would  introduce  the  greatest  uncertainty,  and, 
in  a  commercial  country  especially,  would,  in  a  majority 
of  cases,  defeat  the  whole  scheme  of  a  testator's  will. 
Suppose,  for  instance,  the  case  of  a  merchant  having 
acceptances  to  the  amount  of  many  thousands  of  pounds, 
which  were  approaching  to  maturity  and  payable  at  his 
banker's;  he  would  naturally  take  measures  either  for 
increasing  his  balance  there  or  for  obtaining  a  credit 
with  his  banker  to  meet  the  demand.  According  to  this 
decision,  if  he  were  to  die  a  few  days  before  the  bills 
became  due,  a  gift  of  ready  money  in  his  will  might 
sweep  away  more  than  half  of  his  property.  Tlie  same 
result  would  happen  in  the  case  of  an  agent  who  should 
enter  the  money  received  by  him  in  that  character  to  his 
private  account  with  his  banker,  and  should  happen  to 
die  a  few  days  before  the  periodical  settlement  of  his 
accounts  with  his  principal;  or  in  the  still  more  common 
case  of  an  individual  who  should  be  in  the  habit  of  pro- 
viding a  fund  at  his  banker's  at  a  particular  season  of 
the  year  for  the  payment  of  his  ordinary  tradesmen's 
bills. 


The  rest  of  the  argument  consisted  chiefly  of  com- 
ments on  the  cases  which  were  cited  in  the  Court  below, 
the  most  important  of  which  are  noticed  by  the  Lord 
Chancellor  in  his  judgment.  The  case  of  Hastings  v. 
Hane  (a)  was  also  referred  to. 


April  22. 


The  Lord  Chancellor. 

The  first  question  raised  by  this  appeal  was,  whether 
or  not,  under  the  description  of  "  all  my  ready  money," 

the 

» 

(a)  6  Sim,  67.    See  also  Brooke  v.  Tanner,  7  Sitn,  671. 
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the  balance  of  the  testator  at  his  banker's  at  the  time 
of  his  death  would  pass. 

It  is  material  for  the  consideration  of  that  question 
to  adveit  to  the  frame  of  the  will.  The  testator  di- 
vides his  property  into  three  classes :  first,  his  ready 
money,  securities  for  money,  and  money  in  the  funds ; 
secondly,  his  real  property;  thirdly,  his  jewels,  plate, 
wine,  carriages,  and  property  of  that  description,  goods, 
chattels,  and  effects.  Nothing  can  be  more  marked 
than  this  division  of  the  property ;  and  it  seems,  there- 
fore, to  have  been  the  intention  of  the  testator,  under 
the  first  head,  namely,  ^^  all  my  ready  money,  securities 
for  money,  and  money  in  the  funds,"  to  include  money 
in  whatever  shape  or  form  it  might  present  itself. 

There  is  another  view,  also,  that  has  struck  me  with 
respect  to  the  construction  of  this  will,  which  is  this : 
The  testator  begins  by  directing  his  debts  to  be  paid. 
He  then  gives  very  large  legacies  of  stock.  This  is 
followed  by  a  disposition  of  pecuniary  legacies  to  a  very 
considerable  amount,  of  500/.  each  to  several  persons, 
making  in  the  whole  a  pecuniary  disposition  of  many  hun- 
dreds of  pounds.  Immediately  after  this  pecuniary  dis- 
position he  says,  ^^  All  the  rest  and  residue  of  my  ready 
money  I  dispose  of,"  so  and  so.  He  seems,  therefore, 
to  have  considered  that  he  had  already  disposed  of  a  part 
of  his  ready  money.  That  part  of  his  ready  money  so 
disposed  of  was  too  large  to  be  considered  as  money  in 
the  house ;  and  he  seems  therefore  to  have  considered 
that  under  the  description  of  ready  money  some  other  fund 
must  be  included,  and  that  fund  could  only  have  been 
the  balance  at  his  banker's.  I  think,  therefore,  on  the 
frame  of  the  will  itself  there  is  reason,  and  strong  reason, 
to  conclude  that  it  was  the  intention  of  the  testator  that 
the  money  at  his  banker's  should  pass. 

The 
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The  question  therefore  is,  whether  the  terms  he  has 
used  are  sufficient  for  that  purpose.  Now,  in  constru« 
ing  a  will  of  personal  property,  the  terms  that  are  used 
in  the  will  are  to  be  construed  according  to  the  ordmary 
acceptation  of  language  in  the  transactions  of  mankind  ; 
and  nobody  can  doubt  that,  in  the  ordinary  use  of  lan- 
guage, money  at  a  banker's  would  be  considered  as  ready 
money.  Every  body  speaks  of  the  sum  which  he  has 
at  his  banker's  as  money :  **  my  money  at  my  banker's," 
is  a  usual  mode  of  expression.  And  if  it  is  money  at 
the  banker's,  it  is  emphatically  ready  money,  because 
it  is  placed  there  for  the  purpose  of  being  ready  when 
occasion  requires:  it  is  received  upon  the  understand- 
ing that  it  shall  be  so  ready.  If  a  man  goes  to  his 
banker,  the  money  is  counted  out  to  him  on  the  table. 
If  he  sends  an  order  for  the  money,  it  is  counted  out  to 
his  servant,  or  the  person  in  whose  favour  that  order  is 
made.  I  consider,  therefore,  that  it  is  strictly  ready 
money  according  to  the  ordinary  acceptation  of  those 
terms  among  mankind. 

As  it  appears,  therefore,  for  the  reasons  I  have  stated, 
to  have  been  the  intention  of  the  testator  that  these 
sums  should  pass  under  this  clause,  if  the  terms  which 
he  has  used  are  sufficient  for  that  purpose,  construing 
those  terms  according  to  the  ordinary  use  of  language 
in  the  transactions  of  mankind,  I  am  of  opinion  that 
they  would  so  pass. 


As  to  the  authorities  that  have  been  cited,  they  have 
been  so  fully  sifted  and  discussed  at  the  bar,  that  it  is 
not  necessary  to  enter  very  minutely  into  the  consider- 
ation of  them.  The  first  was  the  case  of  Carr  v.  Catr. 
In  that  case  the  testator  bequeathed  to  the  plaintifi^  all 
the  debts  that  should  be  owing  to  him ;  and  the  question 
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was,  whether,  under  the  description  of  debts  owing  to 
him,  the  balance  at  his  banker's  would  pass.  Sir  William 
Grants  after  some  hesitation,  was  of  opinion  that  the 
balance  at  the  banker's  would  pass  under  the  description 
of  a  debt  owing  to  the  testator.  He  said,  and  I  think  he 
justly  said,  it  is  a  debt,  and  may  be  recovered  as  a  debt; 
and  five  or  six  years  afterwards,  in  the  decbion  of  De^ 
vaynes  v.  Noble^  he  held  the  same  language,  upon  the 
same  principle — ^that  the  balance  at  the  banker's  is  a  debt 
due  to  the  party  who  deposits  the  money.  The  money 
is  not  to  be  returned  in  specie;  the  engagement  is,  to 
be  ready  to  pay  an  equal  amount  when  called  for :  and 
on  the  same  principle^  in  the  case  of  Sims  v.  Bond^ 
'the  Court  of  Queen's  Bench,  quoting  the  authority  of 
Devaynes  v.  Noble ,  decided  that  it  was  a  loan, — a 
debt  Sir  William  Grants  under  these  circumstances, 
there  being  a  distinct  disposition  or  bequest  of  debts 
owing  to  the  testator,  and  this  being  in  point  of  law  a 
debt,  and  there  being  nothing  to  restrain  the  operation 
of  it  or  to  shew  a  contrary  intention  on  the  face  of  that 
will,  decided,  after  some  consideration,  that  the  banker's 
balance  would  pass  under  the  description  of  a  debt ;  and 
nobody  can  question  the  correctness  of  that  decision. 
In  the  course  of  his  judgment  he  said  it  would  not  pass 
under  the  description  of  ready  money.  That  was  not 
necessary  for  the  decision,  although  he  founded  an  argu- 
ment upon  it;  but  it  does  not  appear  from  any  thing 
that  he  stated  upon  that  occasion,  assuming  the  report 
to  be  correct,  that  if  there  had  been  sufficient  on  the  face 
of  the  will  to  manifest  an  intention  that  the  balance  at 
the  banker's  should  pass  under  the  description  of  ready 
money,  he  would  not  have  given  effect  to  it.     Those 

are  the  observations  arising  out  of  the  case  of  Carr  v. 
Carr. 
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But  the  case  of  Vaisey  v.  Beyndds  (a),  as  it  appears 
to  me,  is  directly  in  point ;  the  circumstances  were  nearly 
similar,  they  were,  at  all  events,  similar  in  principle,  to 
those  of  the  present  case.  The  testator  bequeathed  to  his 
wife  his  book  debts,  his  monies  in  hand,  and  his  stock  in 
trade.  To  his  executors  he  bequeathed  his  money  upon 
mortgage  or  other  security,  and  money  in  the  funds. 
Sir  John  Leach^  upon  a  view  of  the  will,  was  of  Qpinion 
that  it  was  the  intention  of  the  testator,  under  one  or 
otlier  of  these  descriptions,  to  dispose  of  every  thing 
that  could  be  considered  fairly  as  money.  That  was  the 
ground  and  basis  of  his  decision.  In  no  sense,  he  said, 
could  the  balance  at  the  banker's  be  considered  as  money 
on  security ;  but,  in  a  reasonable  sense,  it  might  be  con- 
sidered as  money  in  hand,  for  it  was  to  be  ready  when 
called  for.  That  case,  therefore,  is  a  distinct  authority 
for  the  present  decision,  for  I  think  there  is  no  real 
difference  between  money  in  hand  and  ready  money. 


The  remaining  case  was  Taylor  v.  Tai/Ior(b)^  before  the 
present  Master  of  the  Rolls,  in  which  the  question  arose 
upon  demurrer,  and  on  the  ground  that  a  balance  at  a 
banker's  would,  in  its  ordinary  acceptation,  be  con- 
sidered as  ready  money,  he  decided  that,  in  the  will 
before  him,  it  passed  under  that  description. 


Sir  Charles  fVethereUj  in  his  very  able  argument,  sug- 
gested diflBculties  that  might  arise  in  particular  cases, 
by  considering  the  words  "  ready  money,"  in  a  will,  as 
embracing  the  testator's  balance  at  his  banker's.  Those 
circumstances  would  deserve  to  be  considered  by  the 
Court,  for  the  purpose  of  forming  a  conclusion  as  to 
what  was  the  intention  of  the  testator  in  the  particular 
case  in  which  they  might  happen  to  exist.     But  in  the 

present 
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present  case  there  is  no  such  difficulty.  The  sums  in 
question  were  balances  upon  ordinary  banking  accounts. 
It  does  not  appear  that  any  interest  was  payable  upon 
them,  or  that  they  were  subject  to  any  limitation,  re- 
striction, or  condition  of  any  description ;  nor  does  it 
a|^r  that  the  sums,  though  large,  were  larger  than 
the  average  sums  usually  kept  at  his  banker's  by  this 
Tery  wealthy  individual ;  and  therefore  it  is  one  of  the 
plainest  cases  that  can  be  conceived  of  an  ordinary 
deposit  at  a  banker's :  and,  considering  it  as  such,  I  am 
of  opinion,  for  the  reasons  I  have  already  stated,  that 
the  judgment  of  the  Vice-Chancellor  was  correct. 


S6d 
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Oct:  5. 


THE  day  after  the  Courts  had  risen  for  the  Long  Jhe  common 
TT        .  1       T^i  .     ./v     I      •      1     I  .       injunction 

Vacation,  the  Plaintiti  obtamed  the  common  m-  may  t>e  dis- 

junction  for  want  of  an  answer.     The  Defendant  then  w>»^ed  in  the 

Long  Vaca- 

put  in  his  answer,  and  obtained  from  Vice-Chancellor  tion. 
^igjram  (the  Vacation  Judge)  an  order  nisi  to  dissolve 
"^e  injunction;  and  on  the  Slst  oi  August j  the  day  ap- 
pointed by  that  order  for  shewing  cause,  the  PlaintifE 
^  appearing,  the  order  was  made  absolute  upon  the 
^'•nal  aflBdavit  of  service. 


Mr.  Coote,  for  the  Plaintiff,  now  moved  before  the 
wd  Chancellor  to  discharge  the  order  nisi  and  the 
wbsequent  order  of  the  Slst  of  August,  for  irregularity: 
contending  that  according  to  the  old  practice  the  com- 
mon injunction  could  neither  be  granted  nor  dissolved 
on  any  day  but  a  seal  day,  and  that  although  that  prac- 
Vou  L  B  b  tice 
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injunctions,  the  innovation  had  gone  no  further,  and 
that  the  common  injunction  whenever  obtained  could  be 

ARTON.      dissolved  only  on  a  seal  day. 

Mr.  Whatley^  corUrd^  cited  Fielding  v.  Capes,  {a) 

The  Lord  Chancellor  said  that  the  Court  of  Chan- 
cery was  always  open  both  for  granting  and  dissolving 
injui^ctions,  and  that  it  was  competent  to  the  Court  to 
appoint  any  day  for  hearing  a  motion  that  the  Judge 
might  think  fit.  His  Lordship  added,  that  it  would  be 
most  unjust  that  a  party,  having  obtained  judgment  nt 
law,  should  be  prevented  from  issuing  execution  during 
the  whole  of  the  Long  Vacation,  notwithstanding  he  had 
put  in  a  full  answer  denying  all  the  equity  of  the  bill. 

Motion  refused  with  costs. 

(Ex  relatione  Mr.  Whalley.) 


{a)  A  Madd.  59.7. 


1844.  LORD  HARBOROUGH  v.  WARTNABY. 

March  2S,  29. 

All  motions  "^fklWli^  MALINSj  for  the  Plaintiff,  had  obtained  an 
blroadTolHr  ^^^^^  ex  parte  from  the  Lord  Chancellor  on  a 

oftermaswell  day  out  of  Term  and  not  a  seal  day,  for  one  of  the  De- 
any"day°whe-  f^^^^"^  ^^  produce  certain  documents  before  the  Master 
ther  a  seal        pursuant  to  the  decree,  within  four  days,  or  in  default 

thereof  that  the  Serjeant-at-arms  should  go. 

Mr. 
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Mr.  WaJcefidd  now  moved  to  discharge  that  order  for        1 844. 
irregularity,  on  the  ground  that  it  was  contrary  to  the     ^^^^^^ 
practice  of  the  Court  to  make  orders  of  course,  par-  Harbobouqh 
ticularly  where  they  affected  the  liberty  of  the  subject,    Wartnabt. 
on  any  day  out  of  Term  except  a  seal  day.    Saxby  v. 
Saxly  (a),  Sliarp  v.  Askton.  {b) 

Mr.  Afiderdon  and  Mr.  Malinsj  contrdf  cited  Brierley 
V.  JValmsleT/ {c)f  Earl  of  Chesterfield  v.  B(md{d\  and 
Reece  v.  Humble,  (e)  They  also  stated  that  since  the 
report  of  Saxby  v.  Saxly  was  published,  the  Vice-Chan- 
cellor  oi  England  had  questioned  its  accuracy,  and  dis- 
claimed the  opinion  which  he  was  there  represented  to 
have  expressed. 

The  Registrar  (Mr.  ColviUe)  also  mentioned  the  four 
day  order  in  the  case  of  Parsons  v.  Parsons  cited  in  Seton 
on  Decrees^  p.  240.,  and  stated  that  the  order  for  the 
Serjeant-at-arms  subsequently  made  by  Lord  Hardwicke 
in  consequence  of  the  first  mentioned  order  having  been 
disobeyed,  appeared,  from  the  Registrar's  Book,  to  have 
been  made  out  of  Term,  and  on  a  day  not  a  seal  day. 

Mr.  fVakefieldy  in  reply,  insisted  that  inasmuch  as  all 
the  modern  coses  cited  on  the  other  side  had  proceeded 
upon  the  10th  Order  of  December  18SS,  which  applied 
only  to  the  common  injunction,  they  were  exceptions 
which  proved  the  rule  for  which  he  contended. 

The  Lord  Chancellor  said  he  would  consult  with 
the  other  branches  of  the  Court  before  he  disposed  of 
the  case. 

On 

(a)  7  Sim.  140,  ((/)  2  Beav.  265. 

\h)  2V.^  B.  412.  e)  10  Sim.  117. 

(c)  1  KeenCj  HI. 
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1844:  On  the  following  day  his  Lordship  said, 

Lord 
Harboeodgh       The  question  argued  before  me  yesterday  was,  whe- 

Wartnabt.  ^^^^  ^^^  motion  for  a  four  day  order,  which  is  a  motion 
of  course,  could  be  made,  out  of  Term,  on  a  day  not  a 
seal  day.  It  is  clear,  the  old  rule  was,  that  such  a  mo- 
tion could  not  be  made  out  of  Term  except  on  a  seal 
day,  although  in  Term  it  might  be  made  on  any  day. 
The  rule  was  so  laid  down  by  Lord  Eldon  in  Sharp  v. 
Ashtonj  and,  indeed,  it  was  carried  so  far  that  even  where 
the  seal  was  continued  for  three  or  four  days,  it  was 
not  competent  to  make  such  a  motion  unless  the  counsel 
was  instructed  on  the  first  day  of  the  seal. 

Such  was  the  practice  at  the  time  when  Sharp  v.  Ash- 
tern  was  decided.  I  place  no  reliance  on  the  decision  in 
the  time  of  Lord  Hardwicke^  first,  because  it  does  not 
appear  that  the  point  was  discussed  ;  secondly,  because 
the  contrary  rule  has  been  distinctly  laid  down  by  Lord 
Eldon,  The  question  then  is,  whether  that  practice 
has  since  been  departed  from.  In  the  case  of  Brierley 
V.  Walmsley  it  was  departed  from  under  particular  cir- 
cumstances. The  question  there  arose  upon  an  order 
for  the  common  injunction,  and  the  decision  was  rested 
expressly  upon  the  ground  and  principle  of  the  10th 
Order  oi  December  1883:  I  consider  it  therefore  an 
affirmance  of  the  general  rule.  The  same  question  came 
before  Lord  Cottenham  in  the  case  of  Lord  Ferrers 
V.  Fisher  (a) ;  but  it  was  not  necessary  to  decide  it, 
because  the  party  had  precluded  himself  from  taking 
advantage  of  the  irregularity  (if  any)  by  his  own  con- 
duct; the  point  of  practice  therefore  was  not  de- 
cided. The  question,  however,  came  again  before  the 
Master  of  the  Rolls  in  the  case  of  Lord  Chesterfield  v. 

Bond  • 
(fl)  I  KcenCy  144.  n. 
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Bond;  and  it  is  material  to  consider  that  decision,  and        1844. 

the  ground  of  it.     That  decision  did  not  proceed  upon     ^'^^^^^ 

any  general  order,  but,  on  analogy  to  what  had  been  harbobough 

decided  with  respect  to  the  common  injunction  for  want    ,„    ^'     ^ 

'  JL.     ,  ,      •'  _  Wartsabt. 

of  an  answer.  The  injunction  in  that  case  was  for  want 
of  appearance ;  but,  from  analogy  and  on  the  ground  of 
convenience,  the  Master  of  the  Rolls  thought  it  might 
be  had  on  a  day  not  a  seal  day.    • 

I  think  that  analogy  may  with  propriety  be  extended 
farther,  and  that  the  same  principle  of  public  con- 
venience which  guided  the  decision  of  the  Master  of 
the  Rolls  in  that  case  applies  equally  to  the  present, 
and  warrants  me  in  laying  it  down  as  a  general  rule  of 
practice  for  the  future,  that  motions  of  course  may  be 
made^  out  of  Term  as  well  as  in  Term,  on  any  day, 
whether  a  seal  day  or  not 

I  have  communicated  on  the  subject  with  the  Vice- 
Chancellor  of  Englandy  Vice-Chancellor  Knight  Bruce ^ 
and  the  Master  of  the  Rolls,  and  they  all  agree  with 
me  in  thinking  that  the  analogy  to  which  I  have  referred 
ought  to  be  extended  to  all  cases.  Public  convenience 
is  obviously  in  favour  of  such  a  course,  and  in  the  pre- 
sent circumstances  of  the  Court  I  see  no  reason  against  it. 

I  shall  therefore  refuse  the  motion  to  discharge  this 
order ;  but,  as  there  has  been  no  previous  decision  upon 
the  point,  without  costs. 
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1843. 


^^^^^  ZULUETA  V.  ARDOUIN. 

Dec.  17. 

Leave  gi?en      ^BiHE  Master  having  made  his  report,  allowing  ex- 
Scufar^r-  ceptions  to  an  answer^  between  one  and  two  o'clock 

cumstances  to  on  Saturday  afternoon,  the  Defendant  filed  exceptions  to 
aOefeDdant,       ,  i      t^i  .     .«»        .         i  «•    •      i 

whose  answer   the  report,  and  gave  the  Plaintiff  notice  thereof,  m  the 

had  been  re-  course  of  the  same  day.  At  ten  o'clock  on  Monday  mom- 
ported  insuf-  •'  •^ 

ficient,  to  set  ing  the  Plaintiff  served  the  Defendant  with  an  order, 

don"todiT  obtained  at  the  Rolls,  for  leave  to  amend,  and  that  the 

report  for  Defendant  should  answer  the  exceptions  and  amendments 

n^ithstand-  together,  notwithstanding  which  the  Defendant  after- 

ing  he  had  wards,  and  in  the  course  of  the  same  day,  obtained  and 
been  served  .     .**• 

with  an  order    served  an  order  to  set  down  the  exceptions.  The  Plaintiff 

^^"^•ff  r  thereupon  moved  before  the  Vice-Chancellor  of  England 
to  amend,  and  that  the  last-mentioned  order  might  be  discharged  and 
Defbnd^nt  to  ^^^  exceptions  taken  off  the  file  with  costs :  and  his 
answer  the  Honor  having  made  an  order  accordingly,  the  Defend- 
aniendments  ^^^  now  moved  by  way  of  appeal  before  the  Lord  Chan- 
togethcr.  cellor  that  that  order  might  be  discharged,  and  that  the 

order  for  leave  to  amend  &c.  mis:ht  be  discharged  with 
costs,  or  that  the  exceptions  might  remain  on  the  file 
and  the  Defendant  be  at  liberty  to  take  such  steps  as 
might  be  necessary  for  the  purpose  of  having  them 
heard  by  the  Court,  and  that,  if  necessary,  the  order  for 
leave  to  amend  &c«  might  be  discharged,  varied,  or  sus- 
pended until  final  decision  upon  the  exceptions. 

Mr.  Bussell  and  Mr.  Giffard  for  the  appeal  motion. 

The  rule  of  practice  supposed  to  have  been  laid  down 
by  LordjB/rfon  in  FarquJiarson  v.  Balfour  (a)^  and  on 
which  the  Vice-Chancellor's  order  proceeded,  was  not 

intended 

;a)  Jac,  5H7» 
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intended  by  hord  Eldon  to  be  so  rigorously  applied  as 
it  has  been  in  the  present  case ;  and,  at  all  events,  his 
Honor  has  enforced  it  too  harshly  by  giving  the  Plain- 
tiff the  costs  of  his  motion.  In  Farquharson  v.  Balfour 
the  Defendant  had  been  contumacious,  and  was  guilty 
of  great  laches :  and  though  it  is  true  that  in  the  recent 
case  of  Lord  Gletigall  v.  Bland^  where  there  was  no 
laches,  Vice-Chancellor  Wigram  considered  himself 
bound  by  Lord  EldorCs  rule,  yet  his  Honor,  in  con- 
sideration of  the  strictness  of  the  practice,  refused  costs 
to  the  party  who  sought  to  avail  himself  of  it.  It  is 
evident  that  if  the  rule  is  to  be  rigorously  enforced  in 
a  case  like  the  present,  no  degree  of  diligence  on  the 
part  of  a  Defendant  will  prevent  the  Plaintiff  from  de- 
priving him  of  his  right  to  appeal  from  the  Master's 
decision ;  for  the  Plaintiff  may  obtain  his  order  im- 
niediately  upon  the  report  being  filed,  whereas  the  De- 
fendant cannot  apply  for  his,  until  he  has  also  filed  ex- 
ceptions to  the  report. 


1843. 


ZULUETA 
V, 

Ardouin. 


Mr.  Wakefield  and  Mr.  Rogers^  contra. 

The  Lord  Chancellor. 

I  observe,  that  in  Tarqvharson  v.  Balfour  Lord  Eidon 
does  not  put  it  upon  the  particular  circumstances  of  the 
<^e,  but  states  what,  upon  inquiry,  he  had  ascertained 
to  be  a  general  rule  of  practice.  I  think,  therefore,  that 
in  that  respect  the  Vice-Chancellor's  order  is  right;  and 
die  only  question  upon  this  motion  is,  whether  the  De- 
fendant is  entitled  to  be  let  in  to  argue  the  exceptions. 
Now  that  is  an  indulgence  which  requires  merits  to  be 
shewn,  and  the  only  merits  in  this  case  are,  that  the 

pwty  was  a  little,  and  but  a  little,  too  late.    If,  however, 

I  a\low  the  indulgence  on  that  ground  alone,  shall  I  not 

^  virtually  abrogating  the  rule  ? 


Bb  4 


Mr. 
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ZULUBTA 
V, 

Ardouin. 


Mr.  Bussell. 

The  object  of  this,  as  of  all  rules  of  practice,  is  to 
guide  the  proceedings  and  to  keep  the  parties  to  rea- 
sonable diligence;  not  to  deprive  either  party  of  his  right 
to  take  the  opinion  of  the  Court  upon  a  decision  of  the 
Master. 


7^  Lord  Chancellor. 

I  think  I  ought  to  let  the  party  in  on  payment  of  the 
costs.  The  first  part  of  the  motion  I  must  refuse  with 
costs :  the  second  alternative  I  shall  grant,  on  payment 
of  costs,  on  the  ground  that  there  has  been  so  much  di- 
ligence and  activity  on  the  part  of  the  Defendant — that 
he  has  been  beaten  by  so  very  little  in  what  may  not 
improperly  be  called  a  race  between  the  parties — that  he 
is  entitled  to  indulgence.  I  may  observe  that  the  rules 
of  practice  appear  to  be  adhered  to  with  much  more 
rigour  here  than  in  courts  of  law :  I  am  sure  that,  in 
such  a  case  as  this,  a  court  of  law  would  have  let  the 
party  in  without  any  hesitation. 


ROBERTS  V.  MARCHANT. 


The 


1843. 
Jan.  S5. 
Nov.  11. 

i  only  ex-    nHHIS  was  a  suit  by  the  administrator  of  a  vendor  of 
ceDtion  to  the    -1.    j^^  estate  against  the  purchaser  for  specific  per- 

appellant  is      formance  of  the  contract  of  sale.    The  purchaser  having 

bLin  18  where  '^y   ^*^   answer   suggested   that   the  heir-at-law  of  the 

a  Defendant     vendor  was   a  necessary  party,   the  Plaintiff  set   the 
appeals  from 

the  whole  of  cause 

a  decree. 

To  a  suit  by  the  personal  representative  of  a  vendor  of  real  estate  for  specific  per- 
formance of  the  contract  of  sale,  the  real  representative  of  the  vendor  is  a  necessary 
party. 
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cause  down  upon  that  objection,  under  the  39th  Order 
of  August  184>l9  and  Vice-Chancellor  H^gram  having 
alleged  the  objection,  the  Plaintiff  appealed  from  that 
decision* 
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1843. 


Roberts 

V, 

Marchaht. 


The  appeal  now  coming  on  to  be  heard, 

Mr.  Tripp  for  the  Defendant,  claimed  the  right  to 
begin  on  the  ground  that  he  had  begun  in  the  Court 
below,  and  that  this  was  merely  a  rehearing  of  the 
cause  upon  the  same  objection. 

Mr.  Wakefield  for  the  Plaintiff,  contended  that  the 
case  was  analogous  to  an  appeal  from  an  order  allowing 
a  plea  or  demurrer,  in  which  cases  the  practice  was  for 
the  appellant  to  begin,  {a) 

The  Lord  Chancellor. 

It  appears  that  the  only  exception  to  the  rule  that  the 
appellant  is  entitled  to  begin.  Is  where  the  Defendant 
appeals  from  the  whole  of  a  decree.  And  the  reason 
for  that  exception  I  take  to  be  this,  that  the  Plaintiff 
may  at  the  rehearing  adduce  new  evidence,  and  shape 
his  case  differently ;  and  it  is  therefore  convenient  that 
he  should  in  all  such  cases  begin,  in  order  that  he  may 
state  to  the  Court  at  once  how  he  shapes  his  case.  But 
that  reason  does  not  apply  where  the  subject  of  the 
appeal  is  a  particular  objection  to  the  frame  of  the  suit. 
I  think  therefore,  that  in  these  cases  the  general  rule 
should  prevail,  and  that  the  appellant  ought  to  begin. 


(a)  For  instances  of  this  prac- 
tice, see  Aoy  v.  Marthail,  3  MyL 
4"  Cr,  373. ;  Vernon  v.  Vernon, 
2   Mt/l.  4-  Cr.  145.;    AUorney- 


Mr. 

General  v.  Mayor  of  Norwich^ 
2  Myl,  <$•  Cr,  406. ;  EUice  v. 
Goodsony  3  Myl,  ^  Cr.  653. 
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Roberts 

v. 
Marchant. 


Mr.  Wakefield  and  Mr.  Rogers^  in  support  of  the 
appeal. 

The  only  proper  parties  to  a  suit  for  specific  per* 
formance  are  those  who  were  parties  to  the  contract,  or 
if  they  be  dead,  the  parties  who  represent  their  rights 
under  it,  Tasker  v.  Small,  (a)  Now  the  right  of  a  ven- 
dor under  a  contract  for  the  sale  of  real  estate  is  simply 
a  right  to  the  purchase  money,  and  that  right  upon  his 
death  devolves  upon  his  personal  representative.  His 
heir  is  as  completely  disinherited  by  the  contract  as  he 
would  be  by  a  devise,  or  by  a  deed  conveying  the 
estate  to  a  trustee  for  sale :  and  yet  it  is  clear  that  to  a 
bill  for  specific  performance  of  a  contract  entered  into 
by  such  devisee  or  trustee,  the  heir-at-law  would  not  be 
a  necessary  party :  for  a  vendor  claiming  under  a  will  is 
not  bound  to  establish  the  will  against  the  heir,  Morri- 
son V.  Arnold  (b) ;  still  less  is  a  trustee,  under  a  deed  in 
trust  for  sale  by  which  real  estate  has  been  converted 
into  personalty,  bound,  in  a  suit  between  himself  and  a 
purchaser,  te  make  the  heir  of  the  grantor  a  party  for 
the  purpose  of  enabling  him  to  contest  the  validity  of 
the  deed  by  which  he  is  disinherited.  The  Vice-Chan- 
cellor  assumed  that  if  the  vendor  in  this  case  had  left  a 
will  devising  the  estate,  the  devisee  would  have  been  a 
necessary  parly  to  the  suit.  But  in  Calvert  on  Par^ 
ties  (c)  from  which  his  Honour  appears  to  have  adopted 
that  proposition,  the  only  case  cited  in  support  of  it  is 
Townsend  v.  Champernaame  {d)  which  does  not  warrant 
it.  For  there,  it  was  not  the  vendor  but  the  purchaser 
who  had  devised  the  estate,  and  the  suit  having  been  re- 
vived against  his  executors  only,  the  objection  taken  was, 
that  his  devisees  were  not  made  parties :  which  objection 

of 


(a)  3  Mj/l,  4-  Cr.  63. 
(A)  19  Vet.  673 


(c)  P.  293. 

(</)  9  Price,  130. 
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of  course  prevailed,  because  the  devisees  were  the  par- 
ties who  had  succeeded  to  his  interest  under  the  con« 
tract  On  the  other  hand  there  is  an  unreported  case 
of  Williams  v.  Shaw  (a)  before  Sir  J.  Leach^  where  upon 
the  death  of  a  vendor  who  had  filed  a  bill  for  specific 
performance  against  the  purchaser,  his  executors  revived 
the  suit  before  decree,  without  making  his  heir  at  law  a 
ptrty :  and  from  a  manuscript  note  of  the  case,  ex  r^r- 
htione  Mr.  Pepys^  with  which  we  have  been  furnished 
by  Mr.  Walker^  it  appears  that  the  objection  was  taken 
at  the  hearing,  but  that  it  was  overruled. 
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Roberts 

V, 

Marchant. 


Mr.  Trippf  contra. 
Mr.  Wakefield  in  reply. 


The  Lord  Chancellor. 

This  was  a  suit  by  the  administrator  of  the  vendor 
sgainst  the  purchaser  of  an  estate  for  a  specific  per- 
formance of  the  agreement  of  sale.  The  Defendant  by 
his  answer  objected  that  the  heir-at-law  of  the  vendor 
ooght  to  have  been  a  party  to  the  suit.  The  Vice- 
Chancellor  Wigram  allowed  the  objection.  This  is  an 
appeal  from  that  decision. 


Nov.\u 


It  was  argued  that  by.  the  contract  the  estate  was  con- 
^fwted  into  personalty,  and  that  the  heir-at-law  had  no 
Wlercst  in  the  matter.  But  that  is  to  assume  the  very 
pomt  in  controversy,  for  the  heir-at-law  may  dispute  the 
wntract  and  controvert  its  validity.  It  was  further  argued, 
"**t,  as  a  general  rule,  it  is  not  necessary  to  make  parties 
^  the  bill  those  who  are  not  parties  to  the  contract : 
*Jot  that  rule  does  not  extend  to  representatives ;  and  the 

heir- 

(«)  Reg.  Lib.  B.  181S.  f.  1805. 
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Roberts 

V. 

Marchant. 


heir-at-law  is  the  representative  of  the  vendor  as  to  the 
realty. 

The  cases  which  were  cited  do  not  apply.  The  mort- 
gagee, it  is  said^  need  not  be  a  party  in  a  suit  by  the 
mortgagor.  But  his  interest  is  not  affected  by  the  sale» 
and  on  payment  of  the  mortgage  money  by  the  pur- 
chaser it  entirely  ceases.  So»  as  to  the  cases  where  the 
sale  is  by  a  person  holding  the  estate  under  a  con- 
veyance or  a  devise ;  the  heir-at-law  of  the  grantor 
or  devisor  need  not  be  made  a  party :  he  does  not 
claim  through,  or  in  any  way  represent,  the  vendor.  I 
agree  with  the  Vice-Chancellor  that  the  purchaser  is 
not  to  be  prejudiced  by  the  death  of  the  vendor,  but  is 
entitled  to  the  same  benefit  from  a  decree  as  if  it  had 
passed  against  the  vendor  himself. 

A  case  of  Williams  v.  Shaw  was  cited  in  the  course  of 
the  argument  at  the  bar,  in  which  the  Vice-Chancellor 
is  said  to  have  decided,  upon  the  objection  being  taken 
at  the  hearing,  that  the  heir-at-law  was  not,  in  a  case  of 
this  nature,  a  necessary  party  to  the  suit.  That  case  was 
not  mentioned  in  the  Court  below.  Neither  the  argu- 
ment at  the  bar,  nor  the  reasons  of  the  judgment,  are 
stated.  I  do  not  think,  if  it  had  been  referred  to,  it 
would,  under  these  circumstances,  have  changed  the 
opinion  of  that  learned  Judge  in  the  present  case.  It 
has  not  altered  mine. 

Appeal  dismissed. 
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184S. 


In  the  Matter  of  the  PRINCESS  BARIATINSKI.         jy^^  ji. 

THIS  was  a  Petition  for  a  commission  of  lunacy.  A  commission 
The   lady,  who  was  the  subject  of  it,  was  the  \l^^^tS:\mt^ 
(laughter  of  a  Bmsian  nobleman,  and  was  born  in  Russia  an  alien, 
in  the  year  1807 ;  but  her  mother,  who  was  a  daughter  ^^\^  of  the 
of  Lord  &,   an  English  peer,  having  died  in  giving  P*J"'y  against 
her  birth,  she  was  shortly  afterwards  sent  over  by  her  mission  of 

father  to  England,  and  committed  to  the  care  of  her  ^  p°"P?l "  fP" 
^        '  plied  for,  18 

maternal   grandmother   and   aunt,  by  whom   she  was  not  material 
accordingly   brought   up.     Her  father  died  in   1826;  ^fjlriSSn" 
and  in  1829,  being  about  a  year  after  she  attained  though  it  may 
twenty-one,  she  exhibited  symptoms  of  mental  derange-  to  theques- 

ment,  and  soon  afterwards  became  a  confirmed  lunatic,  ****^".*^^  **.*!" ^ 

cretion,  if,  for 
in  which  state,  however,  she  continued  to  live  under  the  instance,  the 

care  of  her  mother's  family,  without  any  application  ^^^^  ?**  ^ 
being  made  for  a  commission  of  lunacy,  until  the  year  a  short  time 
184'3,  when  Prince  Barialinski,  her  half-brother,  came  Scuki/nur-" 
over   to   this   country,  and  claimed   the   custody  and  l>ose. 
management  of  her  person  and  property,  insisting  that 
by  the  laws  of  Russia  he  was  entitled  to  it  as  the  head 
of  his  family.     In  consequence  of  that  claim  this  petition 
was  presented  by  her  maternal  aunt,  under  whose  care 
she  was  living;  and  the  petition  now  came  on  to  be 
heard  together  with  a  counter  petition  by  Prince  Baria- 
tinskij  which  prayed  that  a  commission  might  not  issue, 
or  if  it  djd,  that  proper  directions  might  be  given  as  to 
who  was  to  have  the  conduct  of  it;  and  that  the  pe- 
titioner might,  in  the  meantime,  be  allowed  access  to 
the  lunatic. 

The  fortune  of  the  Princess  was  stated  to  consist  of 

about  30,000/.  in  the  British  funds,  and  some  real  estate 

in  Russia. 

There 
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1843.  There  being  no  dispute  as  to  the  fact  of  lanacy,  the 

-^^'^^     only  questions  were 
TheFiincen 
ARiATucsKi.       First,  as  to  the  jurisdiction  —  having  r^ard  to  the 
alienage  of  the  Princess,   and   also   to   her  domicile, 
respecting  which  there  was  a  dispute  whether  it  was 
English  or  Bmsian. 

Secondly,  supposing  that  a  commission  ought  to  issue, 
who  was  to  have  the  conduct  of  it 

With  respect  to  the  latter  point,  it  was  stated  in  one 
of  the  affidavits  that  the  lunatic  had,  in  the  year  1830, 
made  a  will  in  favour  of  her  aunt,  and  that  circum- 
stance was  urged  as  a  ground  for  giving  the  conduct 
of  the  commbsion,  if  granted,  to  the  Prince. 

On  the  first  question. 

The  Lord  Chancellor  said ;  the  domicile  was  im- 
material to  the  question  of  jurisdiction,  though  it  might 
be  material  to  the  question  of  discretion ;  if  for  instance 
the  party  had  come  here  for  a  short  time,  or  for  a  par- 
ticular purpose. 

With  respect  to  the  alienage, 

It  was  admitted  by  the  counsel  who  argued  for  the 
commission,  that  they  had  been  unable  to  find  any  re- 
ported case  in  which  an  alien  had  been  the  subject  of 
a  commission  of  lunacy ;  but  they  contended  that  there 
was  no  reason  for  confining  the  benefits  arising  from 
the  exercise  of  this  branch  of  the  royal  prerogative  to 
the  Queen's  subjects ;  and  that  in  a  case  of  undoubted 
lunacy  the  Lord  Chancellor  would  always  grant  a  com- 
mission where  either  the  person  of  the  party  or  any  of 

his 
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property  was  within  the  local  limits,  of  the  jurisdic-        1848. 

tion.    Lady  Mart's  Case  (a) ;  Ex  parte  Southcot  {b) ;  In     ^"^^^^^^^ 

te  Housioun.  {c)  The  Princess 

Bariatinski. 

On  the  other  hand  it  was  insisted  that  by  the  law  of 
Bussia  the  Prince  was  entitled  to  the  custody  of  hb 
sistefi  and  that  the  Lord  Chancellor  had  no  right  to 
interfere  with  a  party  on  whom  a  foreign  jurisdiction 
had  already  attached.  Dean  of  St.  PaftFs  Case,  (d)  The 
following  passages  also  were  cited  from  Vatteh[e) 
'^  The  state,  which  ought  to  respect  the  rights  of  other 
nations,  and  in  general  those  of  all  mankind,  cannot 
arrc^te  to  herself  any  power  over  the  person  of  a 
foreigner,  who,  though  he  has  entered  her  territory,  has 
Dot  become  her  subject."  ....  ^'  Any  power  which  the 
lord  of  the  territory  might  claim  over  the  property  of  a 
foreigner  would  be  equally  derogatory  to  the  rights  of 
the  individual  owner,  and  to  those  of  the  nation  of 
which  he  is  a  member." 

iTke  Lord  Chancellor.  That  supposes  that  the 
pit)ceeding  is  directed  against  the  party :  this  is  all  for 
fcis  benefit.] 

It  was  then  suggested  that  if  a  commission  were  to 
i^e,  and  a  committee  of  the  estate  were  appointed,  the 
■oembers  of  Lord  &'s,  family,  who  had  hitherto  had 
die  management  of  the  lunatic's  property  in  this  country, 
^oold  be  liable  to  account  for  the  past  income,  both  to 
dieoommittee  so  appointed,  and  to  the  Prince  as  curator 
DJ  the  laws  of  Russia. 

iThe 

(«)  Cited  in  Ex  parte  Annan-  (d)    Viu.    Abr.    lit.    Lunatic^ 

^.  A»W.  82.  (A.  3.) 

W  2  Fa.  401.  (e)  Law  of   Nationi.    B.  ii. 

l«)lfi«M.512,  Ch.  8. 
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184S.  IThe  Lord  Chancellor.      The  Court  would  not 

^"^^""^^^^"^    allow  them  to  be  molested  improperly.     I  think  there 
The  Princess  is   very  great  doubt   whether,  after  a  committee   has 
been   appointed   and  the   property  has  become  vested 
in  him,  the  Court  would  permit  any  other  party,  claim- 
ing to  represent  the  estate,  to  sue  in  that  character.] 

In  the  course  of  the  argument  the  Secretary  handed 
up  to  the  Lord  Chancellor  a  long  list  of  cases  in  which 
commissions  had  issued  against  parties  having  foreign 
names,  but  in  none  of  which  it  appeared  whether  the 
parties  were  aliens  or  not. 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said  : 

I  am  satisfied,  unless  some  authority  can  be  cited  to 
the  contrary,  that  the  Court  has  jurisdiction,  and  that 
it  is  its  duty  to  throw  protection  around  the  person  and 
property  of  an  individual  in  this  situation.  The  list  of 
foreign  names  with  which  I  have  been  furnished  is  not 
quite  conclusive  of  the  jurisdiction  to  grant  a  commis- 
sion against  an  alien ;  but  it  is  very  improbable  that  all 
those  parties  should  have  been  subjects  of  this  country. 
The  Crown  does  not  take  possession  of  the  lunatic's  pro- 
perty for  its  own  benefit ;  but  it  takes  it  by  its  oflicers, 
for  the  purpose  of  applying  the  income  to  the  party's 
maintenance  and  accumulating  the  surplus  for  him  in 
case  he  recovers,  or  applying  it  according  to  the  direc- 
tions of  his  will,  if  he  happen  to  have  made  one  before 
he  became  insane.  What  can  be  more  proper,  what 
more  humane,  what  more  consistent  with  the  general 
character  of  the  law  oi  England^  than  such  a  course? 

I  think,  therefore,  a  commission  ought  to  issue ;  and 
I  see  no  sufficient  reason  why  the  aunt  who  has  hitherto 

had 


Bariatinski. 


0 
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the  care  of  the  lunatic,  should  not  have  the  conduct        1843. 
of  it ;  but  to  guard  against  any  thing  improperj  Prince         j^^^^ 
Bariatinski  shall   have  full   opportunity  of  attending,  JThe  Princess 
and  adducing  such  evidence  as  he  may  think  necessary 
for  the  interest  of  the  lunatic,  and  in  the  meantime  he 
shall  have  access  to  her,  (in  company,  of  course,  with 
the  medical  gentleman,)  in  order  to  prepare  for  the 
in?estigation. 

The  Solicitor-Generalj  Sir  Charles  fVetherellj  and  Mr. 
Walpok  appeared  in  support  of  the  petition  for  the 
commission. 

Mr.  Sluarl  and  Mr.  fValford  for  the  cross  petition. 


In  the  Matter  of  WILLIAM  HOLLAND  and  in  the     March  h. 


Matter  of  the  stat.  56  G.  8.  c.  60. 


15.  so. 


T^HIS  was  a  petition  presented  by  William  Holland^  The  taxed 

a  lunatic,  and  by  John  Sealey  Taamsend^  the  com-  Attorney- 

©ittee  of  his  estate,  prayinc  that  the  Masters  report.  General  and 

^^  1         .  ,       ..  ,.  ,     ,     1   .  1.  theCommis- 

■Diue  under  the  usual  reference,  which  had  been  di-  sioners  for  the 

Wed  upon   a   former   petition   of  the  same  parties,  ^^t^Nwional^ 

^t  be  confirmed,  and  that  a  sum  of  1400/.  stock.  Debt,  upon 

^h,  in  consequence  of  no   dividends   having   been  un5er*the"* 

fltimed  for  upwards  often  years,  had,  in  the  year  1841,  ^^  ^-  3.c.60., 

iKeo  transferred  under  the  provisions  of  the  above  men-  sence  of  special 

tiooed  Act  from  the  name  of  the  petitioner  William  circumstancet, 

-^  '^  ,    ,  to  be  paid  out 

JMand  into  the  names  of  the  Commissioners  for  the  or  the  fund  re- 

nduction  of  the  national  debt,  might  be  retransferred  ^^®'^« 

ioto  the  name  of  the  petitioner  J.  S.  Townsend,  as  such 

Vol.  I.  C  c  committee. 
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1844. 


In  re 
Holland. 

March  14. 


committee,  and  that  all  dividends  due  and  unreceived 
thereon  might  also  be  paid  to  the  same  petitioner. 

At  the  rising  of  the  Court  this  day,  Mr.  JVraj/j  as 
counsel  for  the  Attorney-General  and  the  Commis- 
sioners, asked  leave  to  have  the  petition  put  in  the  Lord 
Chancellor's  paper  under  the  following  circumstances : 

On  the  hearing  of  the  petition  before  Vice-Chan- 
cellor  Knight  Bruce^  Mr.  Wray  had  asked  that  the 
costs  of  the  Attorney-\jreneral  and  the  Commissioners 
might  be  ordered  to  be  paid  out  of  the  stock  and  divi- 
dends which  the  petition  sought  to  have  transferred 
and  paid,  stating  that  such  had  been  the  uniform 
practice  upon  petitions  of  this  kind  ever  since  the 
act  had  passed;  in  support  of  which  assertion  he  men- 
tioned two  unreported  &ses  of  Ex  parte  Laferle  (a), 
and  Ex  parte  Ram  (ft),  in  the  latter  of  which  Lord  Co/- 
tenham  had,  on  a  similar  application  by  the  counsel  for 
the  Attorney-General  and  the  Commissioners,  caused  an 
inquiry  to  be  made  into  the  practice,  and  had  ultimately 
ordered  the  costs  of  those  parties  to  be  paid  as  was  now 
asked.  Mr.  Lloyd,  however,  who  appeared  for  the 
petitioners,  having  objected  to  such  an  order  in  the  pre- 
sent case,  the  Vice-Chancellor  declined  to  make  it,  ob- 
serving that  the  Court  had,  under  the  statute  (c),  a  dis- 
cretion  to  make  such  an  order  or  not  as  the  justice  of 
the  case  might  require,  and  that  as  the  statute  gave  the 
public  the  benefit  of  the  accumulations  upon  the  divi- 
dends of  the  stock  from  the  time  of  its  transfer  into  the 
names  of  the  commissioners  to  the  time  of  its  being 
claimed  by  the  owner,  it  was  reasonable,  in  the  absence 
of  any  special  circumstances,  that  the  costs  of  the  At- 

torney- 

(fl)  V--C.,  22  April  18S7.  (c)  Sect.  5. 

(6)  L.  C,  30  May  1838. 
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torney-General  and  the  Commissioners  who  represented 
the  public  on  these  applications,  should  be  paid  out  of 
the  accumulations,  and  not  out  of  the  fund  which  the 
party  recovered :  but  his  Honour  added  that  as  it  was 
represented  that  a  contrary  practice  had  uniformly  pre- 
vailed, and  as  the  question  was  one  of  considerable 
public  importance,  he  would,  if  Mr.  Wray  wished  it, 
suspend  his  judgment  in  order  that  an  application  might 
be  made  to  the  Lord  Chancellor  to  hear  the  petition. 


881 


1844. 


In  re 
Holland. 


The   Lord   Chancellor  having  granted  the  applica-     March  15. 
tion,  the  petition  now  came  on  to  be  heard,  when 

Mr.  Wray  observed  that  the  statute,  though  undoubt- 
edly a  benefit  to  the  public,  was  a  still  greater  benefit  to 
the  claimant  of  the  stock,  who,  but  for  the  statute,  would 
have  had  to  file  a  bill  against  the  Bank  of  England^  and 
would  then  perhaps  have  recovered  only  the  arrears  of 
dividends  for  six  years;  whereas  the  statute  enabled  him, 
by  a  summary  proceeding,  to  recover  all  the  dividends, 
or  the  capital  stock  which  had  arisen  from  their  invest- 
ment ;  the  accumulations  upon  such  investment,  which, 
but  for  the  statute,  would  never  have  arisen,  being  all 
that  was  given  to  the  public. 

Mr.  Uqyd,  contra. 


The  Lord  Chancellor;  on  the  conclusion  of  the 
argument,  intimated  an  opinion  in  conformity  with  that 
of  the  Vice-Chancellor,  observing  that  the  statute  had 
clearly  given  the  Court  a  discretion  upon  the  subject, 
but  added  that  if  it  should  appear  that  that  discretion 
had  always  been  exercised  in  one  way,  he  should  not 
be  disposed  to  depart  from  the  practice  as  so  established, 
and  that  he  would  therefore  direct  an  inquiry  to  be 

C'c  2  made 
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made  for  the  purpose  of  ascertaining  what  the  practice 
had  been. 


March  SO. 


The  Lord  Chancellor. 

The  result  of  the  inquiry  that  I  have  made  is,  that 
the  practice  has  been  uniform  to  allow-  the  Attorney- 
General  and  the  Commissioners  their  costs  upon  these 
applications,  out  of  the  stock  and  dividends  recovered ; 
and  that  no  exception  to  that  practice  is  any  where  to  be 
found.  Indeed,  it  can  hardly  be  considered  a  hardship 
upon  the  petitioner :  all  that  he  is  entitled  to  is  the 
amount  of  the  dividends  which  have  accrued  upon  his 
stock  since  they  were  last  claimed :  the  investigation  of 
his  claim  is  rendered  necessary  by  his  own  laches ;  and, 
therefore,  it  is  not  unreasonable  that  he  should  pay  the 
costs  of  it :  after  all,  he  only  pays  part  of  the  costs,  for 
they  are  taxed  as  between  party  and  party,  and  the 
extra  costs  of  the  Attorney-General  and  the  Commis- 
sioners are  thrown  upon  the  accumulations.  The  prac- 
tice appears  to  have  been  established  under  Lord  Eldon^ 
and  to  have  gone  on  without  any  variation  under  suc- 
cessive Chancellors  ever  since ;  unless,  therefore,  a  very 
special  case  were  made,  I  should  not  feel  warranted  in 
departing  from  it.  The  order,  therefore,  in  this  case 
must  be  in  the  form  which  that  practice  has  established. 
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ATTORNEY-GENERAL  v.  RICKARDS.  Fehnmv  29. 

March  1. 

^T^HIS  was  an  appeal  from  a  decision  of  the  Master  In  an  inror- 
of  the  Roils,  by  which  he  had  held  that  certain  ing  to  set  aside 

exceptions  taken  by  the  Defendant  to  the  Information  *  ^^^  alleged 

,  ,  -  to  have  been 

for  impertinence,  and  which  had  been  allowed  by  the  executed  in 

Master,  were  not  sustainable.  ^™"J?  of  pro- 

'  ceedmes  under 

an  outlawry. 
The  information  stated  that  Frederick  Engler,  one  of  !^/rdnent  to' 
the  Relators,  had  recovered  a  judgment  of  outlawry  sutethatat 
against  the  Defendant  Arthur  Annesley  in  an  action  on  a  (i,^  execution 
bond ;  that  a  writ  of  capias  utlagatum  had  issued  thereon,  ^^  ^^^  ^^^^ 
under  which  an  inquisition  had  been  taken,  but  that,  in  was  residing 
consequence  of  a  deed  which  had  been  executed  by  ?J       yhis 
Annesley  after  the  issuing  of  the  capias^  conveying  all  his  creditors,  or 
real  estates  to  the  two  other  Defendants,  Richards  and  in^executing^ 
Walker  J  on  certain  nominal  and  collusive  trusts,  the  the  deed  was 
Sheriff  had  returned  that  Annesley  was  not  seised  of  any  jefeat  his 
lands  within  the  county.     The  substance  of  the  prayer  ^"^^If^^u  . 
was,  that  the  Attorney-General,  on  behalf  of  her  Ma-  is  not  neces- 
jesty,  might  have  the  benefit  in  equity  of  the  judgment  JfTfr^'- 
of  outlawry,  and  of  the  writ  of  capias  utUigalum  issued  inrormation 
thereon;  that  the  deed  might  be  declared  fraudulent  an*i"ter*sHn 
and  void  as  against  the  right  and  title  of  her  Majesty  the  subject  of 
under  the  said  outlawry ;  and  that  the  Defendants  might  statement,  of 

account  for  the  estates  conveyed  to  them  by  the  deed,  only  a  Jew 

.  ...  hues,  shewing 

and  be  restramed  from  receiving  the  rents.  what  interest 

the  Relator 

Three  of  the  passages  excepted  to  were  as  follows.         not 'to  be  im- 

i(  That  pertinent  but 
mere  sur- 
plusage. 
Where  the  Master  and  the  Court  below  had  come  to  different  conclusions  upon 
exceptions  for  impertinence,  the  Lord  Chancellor,  in  affirming  the  decision  of  the 
Court  below,  gave  no  costs  uf  the  appeal. 

C  c  3 
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**  That  by  indenture  of  assignment,  bearing  date  the 
19th  day  of  August  1833,  the  said  Frederick  Engler  for 
good  and  valuable  consideration,  duly  assigned  the  said 
bond,  and  all  principal  monies  and  interest  due  or  to 
become  due  thereon,  unto  John  Stulz  and  Samuel  HouS" 
ley,  the  two  other  Relators  herein  named." 

^*  That  the  said  indenture  was  devised  and  contrived 
firaudulently  for  the  purpose  and  intent  to  delay,  hinder, 
or  defraud  the  creditors  of  the  said  Defendant  A.  Annesley 
of  their  just  and  lawful  actions,  suits,  debts,  and  demands, 
and  in  particular  to  delay  and  defeat  the  debt  of  the 
said  Frederick  Engler,  and  his  proceedings  in  or  under 
the  said  outlawry.'' 

**  That  at  and  before  the  time  of  executing  the  said  in- 
denture, the  said  Defendant  A.  Annedey  was  residing 
at  Hobprood  House  for  the  purpose  o^  avoiding  his  cre- 
ditors, or  of  preventing  or  delaying  the  proceedings 
against  him,  and  he  was  in  very  embarrassed  circum- 
stances, and  indebted  in  very  large  sums  of  money, 
which  he  was  wholly  unable  to  pay." 

Four  other  passages  of  about  equal  length  with  those 
above  set  forth,  were  the  subjects  of  other  exceptions, 
but  were  not  particularly  adverted  to  in  the  argument. 

Mr.  Wakefield  and  Mr.  Kenyon,  in  support  of  the 
appeal. 

The  passage  included  in  the  first  exception  is  im- 
pertinent, because  it  is  not  necessary  that  Relators  should 
have  an  interest  in  the  subject  of  the  suit;  Redesd.  PL 
p.  99.  With  respect  to  the  other  passages,  the  alle- 
gations contained  in  them  are  wholly  immaterial,  except 
on  the  assumption  that  the  claim  made  by  the  inform- 
ation 
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ation  is  made  on  behalf  of  creditors,  whereas  it  is  the 
claim  of  the  Crown  alone:  whatever  interest  creditors 
may  have  in  its  enforcement  is  not  a  matter  of  right, 
but  of  mere  grace  and  favour  on  the  part  of  the  Crown; 

V.  Bromley  (a),  Cuddon  v.  Hubert.  (4)     All  that 

the  Attorney-General  has  to  prove  is,  that  the  pro- 
ceedings in  the  outlawry  were  regular,  and  that  the 
deed  was  a  fraud  upon  the  rights  of  the  Crown.  But 
the  Stat.  13  Eliz.  c.  5.,  from  which  the  language  of  these 
passages  is  evidently  borrowed,  will  not  help  him  in 
that,  for  the  conveyances  affected  by  that  statute  are 
made  void  as  against  creditors  only,  not  as  against  the 
Crown.  And  it  has  been  decided,  that  an  alienation 
before  inquisition,  though  after  outlawry,  will  bar  the 
right  of  the  Crown ;  Brtitoti  v.  Cole,  {c)  The  statement 
contained  in  the  third  passage  is  also  irrelevant ;  for  if,  by 
reason  of  the  Defendant  being  at  Hblj/rood  or  elsewhere 
out  of  the  jurisdiction,  the  outlawry  was  bad,  the  cir- 
cumstance of  his  being  there  for  the  purpose  of  avoid- 
ing his  creditors,  would  not  make  it  good ;  Hesse  v. 
Wood,  {d)  If  the  information  had  prayed  such  relief  as 
would  alone  have  made  these  statements  material,  it 
ought  to  have  been  an  information  and  bill :  but  then  it 
would  have  been  multifarious.  The  object  of  the  drafts 
man  has  been  to  obtain  indirectly  the  benefit  of  such  a 
course  without  exposing  himself  to  the  objection  to 
which  it  would  have  been  liable.  The  Defendant  ought 
not  to  be  embarrassed  in  his  defence  by  any  such  arti- 
fice. 


1844. 


The 

Attornet- 

Oeneral 

V, 
RiCKARDS. 


Mr.  Campbell^  in  the  absence  of  Mr.  Russellj  contrd. 


Mr.  JVakefield,  in  reply. 


The 


(rt)  2  P.  IVms.  2C9. 
(b)  7  Sim.  485. 


(c)  1  Salk.  595. 

(d)  4  Taunt.  691. 


Cc  4 
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The 

Attobnby- 

Obnbbal 

V, 

RICKABD8. 


The  Lord  Chancellor. 

It  strikes  me  that  these  passages  are,  at  most,  nothing 
more  than  what  would,  in  pleadings  at  common  law,  be 
called  surplusage. 

As  to  the  first,  it  may  be  unnecessary,  but  I  think  it 
is  not  so  immaterial  as  to  justify  me  in  pronouncing  it 
impertinent :  it  may  have  been  introduced  for  the  pur- 
pose of  shewing  the  Attorney-General  that  the  relators 
had  something  to  do  with  the  suit,  and  that  he  might 
safely  sanction  it. 

As  to  the  second ;  there  is  no  doubt  that  the  interest 
of  a  creditor  in  the  property  of  an  outlaw  is  derived  en- 
tirely from  the  courtesy  of  the  Crown,  and  is  not  matter 
of  right:  but  if  it  is  the  universal  practice  for  the 
Crown  to  indemnify  the  creditor  out  of  the  proceeds  of 
the  outlawry,  is  it  irrelevant  to  say  that  the  deed  was 
executed  for  the  purpose  of  depriving  the  creditor  of 
the  benefit  of  the  outlawry  ?  The  immediate  object  of 
the  deed,  no  doubt,  was  to  defeat  the  right  of  the 
Crown ;  but  if  the  motive  for  the  act  was  to  prejudice 
the  interest  of  the  creditor,  it  surely  is  not  immaterial 
to  allege  that.  Where  a  party  is  charged  with  fraud, 
it  is  always  a  material  question  to  ask  what  motive  he 
could  have  had  for  doing  the  act ;  and  the  motive  would 
be  left  to  the  jury.  Suppose  that,  on  a  question  as  to 
the  validity  of  this  deed,  a  witness  should  prove  a  con- 
versation with  the  outlaw,  in  which  the  latter  said  that 
he  executed  the  deed  to  defeat  the  proceedings  under 
the  outlawry,  and  to  deprive  the  creditor  of  the  benefit 
of  them ;  would  not  that  be  material  evidence  ? 


Then,  as  to  the  other  passage,  I  do  not  think  it  is 
immaterial  to  the  validity  of  the  deed,  that  the  party 


was 
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was,  at  the  time  when  he  executed  it,  secreting  himself 
in  Holyrood  Heme. 
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1844. 


The 
Attorney - 

This  is  my  present  opinion  upon  these  passages ;  but  ^"^^ral 
I  will  look  through  the  information,  and  consider  the  Rickabds. 
other  exceptions,  before  I  dispose  of  the  case. 


On  the  following  day,  his  Lordship  said : 

I  adhere  to  the  opinion  I  gave  yesterday  as  to  the  three 
principal  exceptions.  I  have  looked  through  the  others, 
and  I  think  they  resolve  themselves  into  the  first.  As 
to  that,  the  relators  have  introduced  three  lines,  —  only 
three  lines — stating  how  they  are  concerned  in  interest. 
}^on  ego  paucis  offendar  maculis. 

None  of  the  passages  would,  at  common  law,  be  con- 
sidered as  any  thing  more  than  mere  surplusage.  You 
sometimes  get  an  order  there  to  strike  out  an  unnecessary 
count;  but  a  few  words  more  or  less  in  a  declaration 
would  not  be  a  ground  for  a  reference  to  the  Master  to 
strike  them  out.  I  think,  therefore,  the  order  of  the 
Master  of  the  Rolls  was  right. 

Mr.  Wakefield  submitted  that,  as  the  Master  had 
allowed  the  exceptions,  there  ought  to  be  no  costs  of 
the  appeal. 


The  Lord  Chancellor  thought  that  reasonable,  and 
dismissed  the  appeal  without  costs. 
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F^'  28.  COOPER  V.  EMERY. 

The  period  for  HpHIS  was  a  suit,  by  a  vendor  against  a  purchaser, 
tide  is  r^^  ^^^  specific  performance  of  a  contract  for  the  sale 

quired  to  be      of  a  small  portion  of  an  estate  formerly  copyhold,  but 

shown  IS  still         i.iiii  «.         i-i-i  *• 

sixty  years,       which  bad  been  enfranchised  in  the  year  1 799. 

notwithstand- 

s^ft  aW.  4.  T^^o  abstracts  had  been  delivered ;   one  relating  to 

C'  27.  the  copyhold  title,  and  commencing  with  a  surrender 

of  a  pur-  dated  the  8th  of  May  1736,  the  other  relating  to  the 

chaser  to  a  ^j^j^  ^p  ^j^^  j^^j  ^p  jj^^  manor,  and  commencinfir  with  a 
covenant  for  '  ® 

the  prodiic-  settlement  dated  the  20th  oi  March  1736. 
tion  of  docu- 

stituting  part         Under  a  reference  to  the  Master  to  inquire  whether 

of  his  title,  the  purchaser  was  entitled  to  any  and  what  covenants, 
does  not  ex-  ^  -^ 

tend  to  copies  to  produce  any  and  which  of  the  documents  contained 
or  ind^emures*  *"  these  abstracts,  the  Master  reported  that  he  was 
of  bargain  and  entitled  to  a  covenant  for  the  production  of  one  only 

saIc  enrol  led       

unless  they  '  '^^  ^^^  report  the  purchaser  filed  an  exception,  insisting 
areinthepos-  that  he  was  entitled  to  a  covenant  for  the  production 

session  or 

power  of  the     of  all  the  documents  except  a  few  of  recent  date,  which, 

vendor.  ^^  ^j^ey  related  exclusively  to  the  piece  of  land  in  question, 

A  purchaser  .  t  ' 

is  not  entitled  were  to  be  delivered  to  him.  Amongst  the  documents 
cour™*to^a  ^  specified  in  the  exception  were  several  copies  of  the 
covenant  for  Court  Rolls  and  indentures  of  bargain  and  sale  enrolled, 
tion  of  all  do-    ^^^  Vice- Chancellor  allowed   the  exception,   observ- 

cuments  con-  ing  that,  accordiufir  to  the  practice  of  conveyancers 
tamed  in  the  ,  ^           ^                           •  .   j                                 r        t 
abstract  of  the  purchaser  was  entitled  to  a  covenant  for  the  pro- 
title,  which  duction  of  all  the  documents  that  were  found  in   the 
are  not  de- 
livered to  him^  abstract,  on  the  ground  that  the  vendor,  by  abstracting 

thoseVhi^h      ^hem,  had  shewn  that  he  considered  them  necessary  to 

ore  necessary  make  out  a  good  title,  (a) 

to  make  out  a  The 

good  sixty  ,  ^  ^ 

years'  title.  \fl)  See  10  Sim.  609. 


CASES  IN  CHANCERY.  389 

The  Plaintiff  appealed  from  that  decision.  1844*. 

The  questions  raised  by  the  appeal  were 

Firsti  whether  the  effect  of  the  stat  S  8c  4  ^  4.  c.  27. 
had  been  to  shorten  the  period  for  which  a  good  title 
was  required  to  be  shewn. 

SeconcUy,  whether  the  purchaser  was  entitled  to  the 
production  of  such  of  the  documents  mentioned  in  the 
abstract,  as  were  copies  of  the  Court  Rolls,  or  indentures 
of  bargain  and  sale  enrolled. 

Mr.  Bethell  and  Mr.  Stratton  for  the  Appellant. 

Mr.  Walker  and  Mr.  Hopper  for  the  Respondent 


The  LoKD  Chancellor.  p^^  ^  , 

Several  points,  and  points  of  importance,  were  ar- 
gued upon  this  appeal.  The  first,  and  the  most  im- 
portant, was  the  effect  of  the  statute  of  3  8c  4  fT.  4.  as 
to  the  period  to  which  a  good  title  should  extend  since 
the  passing  of  that  act.  It  was  supposed  that,  by  the 
operation  of  that  act,  it  was  not  necessary  that  the  title 
should  be  carried  back,  as  formerly,  to  a  period  of  sixty 
years,  but  that  some  shorter  period  would  be  proper. 
It  appears  that  conveyancers  have  entertained  different 
opinions  on  the  subject ;  but,  after  considering  it,  I  am 
of  opinion,  that  the  statute  does  not  introduce  any  new 
rule  in  this  respect ;  and  that  to  introduce  any  new  rule 
shortening  the  period  would  affect  the  security  of  titles. 
One  ground  of  the  rule  was  the  duration  of  human  life  ; 
and  that  is  not  affected  by  the  statute.  It  is  true  that, 
in  other  respects,  the  security  of  a  sixty  years'  title  is 

better 


I 


390  CASES  IN  CHANCERY. 

1844.  better  now  than  it  was  before.  But  I  think  that  is  not 
a  sufficient  reason  for  shortening  the  period — for  adopt- 
ing forty  years,  or,  as  it  has  been  suggested  by  a  high 
authority,  fifty  years  instead  of  the  sixty.  I  think  the 
rule  ought  to  remain  as  it  is,  and  that  it  would  be  dan- 
gerous to  make  any  alteration* 

Another  question  is,  whether  the  purchaser  is  entitled 
in  this  case  to  a  covenant  for  the  production  of  copies  of 
the  Court  Rolls.  If  the  vendor  has  these  copies,  or  if 
they  are  in  his  power,  he  is  bound  to  produce  them  ; 
but  if  not,  I  think  the  purchaser  is  not  entitled  to  call 
for  a  covenant  to  produce  them  ;  because  he  may  at  any 
time  resort  to  the  Rolls  themselves  and  make  use  of 
them  in  evidence.  I  think  that  is  quite  sufficient,  and  I 
believe  that  is  also  the  opinion  of  the  most  eminent  and 
experienced  conveyancers. 

Then  with  respect  to  the  indenture  of  bargain  and 
sale,  if  it  be  a  bargain  and  sale  within  the  statute  1 0 
Ann,  c.  18.,  it  falls  within  the  same  principle  as  the 
copies  of  Court  Rolls,  because  the  purchaser  may  always 
have  access  to  the  enrolment,  and  by  the  statute  the 
copy  of  the  enrolment  is  made  evidence. 

I  do  not  think,  (and  I  say  this  with  great  deference, 
from  the  experience,  in  this  branch  of  learning,  of  the 
Vice-Chancellor),  I  do  not  think  that  merely  because 
an  instrument  is  stated  in  the  abstract  of  title,  it 
therefore  follows  that  the  purchaser  is  entitled,  as  a 
matter  of  course,  to  a  covenant  to  produce  it.  Such  a 
rule  would  be  injurious  to  purchasers  themselves :  for  it 
would  induce  parties  to  withhold  all  information,  but 
what  they  were  strictly  bound  to  give. 

The  result  therefore  is,  that  the  purchaser  is  entitled 
to  a  covenant  for  the  production  of  all  the  documents 

contained 
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contained  in  the  abstract,  which  are  necessary  to  make 
out  a  good  sixty  years'  title,  except  such  as  being  copies 
of  Court  Rolls,  or  indentures  of  bargain  and  sale  en- 
rolled within  the  statute  of  Anne,  are  not  in  the  possession 
or  power  of  the  vendor. 


SMITH  V.  HENLEY. 

npHIS  was  a  suit  for  the  specific  performance  of  an 
agreement  alleged  to  have  been  made  between  the 
Plaintiff  and  a  Mr.  Warren^  as  agent  of  one  Ede  de- 
ceased, for  a  lease  to  the  Plaintiff  of  a  dwelling-house 
uid  premises  formerly  the  property  of  Ede,  and  which 
DOW  belonged  to  the  Defendants,  as  his  devisees. 


The  bill  stated  that  in  consequence  of  an  advertise- 
^  nent  which  had  appeared,  announcing  that  the  premises 
vere  to  be  let  at  a  rent  of  80/.,  with  a  reference  for 
fcrther  particulars  to  Mr.  Wanen,  the  Plaintiff  in  the 
njonth  oi  February  1838,  applied  to  Mr.  Warren  on  the 
sttlyect,  and  eventually  agreed  with  him  as  the  agent  of 
£tr,  to  take  a  lease  of  the  premises  for  twenty-one 
years,  determinable  at  the  expiration  of  the  first  seven 
f    or  fourteen  years  of  the  term,  at  the  yearly  rent  of  80/., 
tod  that  an  agreement  in  writing  bearing  date  in  or 
about  April  1838,  was  thereupon  made  and  signed  be- 
tween and  by  Warren  as  the  agent  of  Ede  and    the 
Phintiff,  whereby    W^arren  as  such  agent,  agreed  to 
grant,  and  the  Plaintiff  agreed  to  take  a  lease  of  the 
premises  for  twenty-one  years,  commencing  from  the 
25th  of  March  1838,  determinable  at  the  expiration  of 

the 


March  8,  9. 
14. 

A  court  of 
equity  cannot, 
any  more  than 
a  court  of 
law,  receive 
parol  evi- 
dence of  the 
contents  of  a 
written  agree- 
ment, which 
appears  never 
to  have  been 
stamped,  even 
where  it  is 
proved  to 
have  been 
fraudulently 
destroyed  by 
the  party 
against  whom 
it  b  sought  to 
be  enforced. 
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the  first  seven  or  fourteen  years  of  the  term,  upon  no- 
tice as  therein  mentioned,  at  the  yearly  rent  of  80^ 
payable  quarterly.  And  it  was  thereby  agreed,  that  all 
taxes  payable  in  respect  of  the  premises  should  be  al- 
lowed by  Ede  up  to  the  commencement  of  the  tenancy, 
and  that  the  Plaintiff  should  have  immediate  possession 
thereof,  and  that  a  lease  should,  without  delay  on  the 
part  of  Ede^  be  duly  prepared  and  executed. 

The  bill  then  stated,  that  in  pursuance  of  the  agree- 
ment, and  shortly  ader  the  date  thereof,  the  Plaintiff 
was  let  into  possession  of  the  premises,  and  that  he  ex- 
pended a  considerable  sum  in  necessary  repairs  upon 
the  faith  of  an  agreement  between  himself  and  Ede^ 
that  he  should  be  allowed  such  expenses  out  of  the  rent ; 
but  that  upon  his  applying  to  Ede  shortly  after  comple- 
tion of  the  repairs,  to  execute  a  lease  to  him  in  con- 
formity with  the  agreement,  Ede  not  only  refused  to  do 
so,  but,  having  obtained  from  Warren  the  possession  of 
the  memorandum,  refused  to  deliver  the  same  to  the 
Plaintiff,  or  to  give  him  any  counterpart  thereof. 

The  Defendants  by  their  answer  said,  they  had  been 
informed  and  believed,  and  therefore  admitted  that 
the  Plaintiff  did  agree  with  Mr.  Warren  as  the  agent  of 
Ede  to  take  a  lease  of  the  premises  for  the  term  of 
twenty-one  years  determinable  as  in  the  bill  mentioned, 
and  that  Warren  did  as  such  agent  agree  to  grant  a 
lease  accordingly,  and  that  an  agreement  in  writing  for 
such  lease  was  executed  by  Warren  as  such  agent,  and 
by  the  Plaintiff;  but  at  what  time  it  was  executed,  or 
what  were  the  particular  terms  and  conditions  of  it, 
they  did  not  know.  However,  they  said,  they  believed 
it  was  not  stamped  as  by  law  required. 

Mr.  Warreny  who  was  examined  on  the  part  of  the 
Plaintifl^  stated  in  his  evidence  that  in  the  beginning  of 

the 
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tbe  jear  1838  be  was  employed  by  Ede  to  let  the  pre-  1844. 
JoisesiQ  question,  and  that  on  the  10th  of  February  he 
agreed  to  let  them  to  the  Plaintiff,  if  the  references 
girai  by  him  were  satisfactory ;  and  that  it  being  found 
on  enquiry  that  such  references  were  satisfactory,  the 
memorandum  of  agreement  was  drawn  up  by  him,  and 
reduced  into  writing,  whereby  it  was  agreed  to  let  the 
premises  on  lease  for  seven,  fourteen,  or  twenty-one 
years  to  the  Plaintiff  at  the  rent  of  80/.  a  year,  but 
whether  the  agreement  was  signed  by  the  deponent  on 
behalf  of  Ede^  and  also  by  the  Plaintiff,  he  could  not 
with  certainty  depose,  although  he  had  a  faint  idea  that 
it  was  signed  by  himself  and  also  by  the  Plaintiff. 

Mr.  Famell^  who  had  acted  in  the  transaction  as  solicitor 
for  Ede^  and  who  was  also  examined  on  the  part  of  the 
Plaintiff,  stated  that  an  agreement  in  the  handwriting  of 
^.Warren^  and  signed  by  him  as  the  agent  oi  Ede^  and 
also  by  the  Plaintiff,  was  brought  to  him  in  or  about 
the  month  of  April  1838  by  Ede^  with  instructions  to 
prepare  the  necessary  lease  to  the  Plaintiff;  that  the 
said  agreement  was  to  the  best  of  his  recollection  in 
conformity  with  some  printed  bills  distributed  by  Wav' 
^  but  that  he  was  unable  to  state  more  particularly 
the  purport  of  it*  That  it  remained  in  his  (the  de- 
ponent's) possession  for  three  or  four  months,  when 
^  requested  to  have  it  back  to  shew  to  Mr.  Warren^ 
^d  that  the  deponent  accordingly  gave  it  back  to  Ede^ 
*bo  then  stated  that  he  had  taken  a  great  dislike  to  the 
Haintiff,  and  that  he  would,  if  he  could,  prevent  him 
Horn  having  a  lease  of  the  premises.  That  in  conse* 
[ueDce  of  a  subsequent  application  from  the  Plaintiff  to 
roceed  with  the  preparation  of  the  lease,  the  deponent 
>plied  to  Ede  for  the  agreement,  to  enable  him  to  pre- 
;re  the  lease,  when  Ede  stated  that  he  had  not  got  it, 
dt  he  knew  nothing  about  it,  nor  would  such  agree- 
ment 


S94 


1844. 


CASES  IN  CHANCERY. 

ment  ever  be  seen  again ;  and,  in  fact,  he  intimated  that 
the  agreement  was  destroyed. 

The  same  witness,  on  his  cross-examination,  stated, 
that  when  he  returned  the  memorandum  to  Ede^  it  was 
not  stamped. 

The  cause  now  came  on  to  be  reheard  before  the 
Lord  Chancellor,  upon  the  appeal  of  the  Plaintiff  from 
a  decree  of  the  Master  of  the  Rolls,  by  which  an  bsue 
was  directed  to  try  whether  an  agreement  in  the  terms 
stated  in  the  bill  had  ever  been  signed  in  or  about  the 
month  of  April  1 888  by  the  Plaintiff  and  Warren  as  the 
agent  of  Ede  ;  with  liberty  to  the  Judge  to  endorse  any 
special  matter  on  the  postea. 

Mr.  K.  Parker  and  Mr.  Bacon,  for  the  Plaintiff, 
having  read  the  evidence  of  FameU,  for  the  purpose  of 
tracing  the  memorandum  of  agreement  into  the  hands 
of  Ede,  were  proceeding  to  read  parol  evidence  of  its 
tenor,  when 

Mr.  Wakefield  and  Mr.  Bacon,  for  the  Defendants, 
objected  that  such  evidence  could  not  be  received,  as  it 
was  proved  that  the  written  agreement  had  never  been 
stamped,  citing  Rippiner  v.  Wright  (a),  in  which  it  was 
held  that  where  an  agreement  on  unstamped  paper  had 
been  destroyed,  no  parol  evidence  could  be  given  of  its 
contents,  even  though  it  had  been  destroyed  by  the 
wrongful  act  of  the  party  taking  the  objection,  the  Court 
there  observing  "  that  it  was  the  duty  of  the  parties  to  an 
agreement  to  take  care  that  when  it  was  executed  it 
was  properly  stamped,  and  that  it  was  one  of  the  risks 
attendant  upon  an  omission  to  do  this,  that  if  any  ac- 
cident 

(a)  2B.i  Aid.  478. 


The 
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cident  happened  to  the  agreement  before  the  stamp  was        1844. 
affixed,  there  was  no  remedy  upon  it  whatsoever." 

On  the  other  hand,  the  counsel  for  the  Plaintiff 
dted  Bousfield  v.  Godfrey  {a\  where,  it  appearing  that 
the  Defendant,  who  had  lost  or  destroyed  the  original 
agreement,  had  a  copy  of  it  in  his  possession,  the  Court 
ordered  him  to  produce  the  copy  for  the  purpose  of 
being  stamped,  and  directed  that  if  the  Plaintiff  could 
produce  the  copy  duly  stamped  at  the  trial,  the  Defend- 
ant should  be  precluded  from  setting  up  the  original. 

The  Lord  Chancellor. 

If  there  was  in  this  case  a  copy  of  the  agreement,  or 
if  your  witness  could  verify  from  recollection  the  pre- 
cise terms  of  the  agreement  on  which  you  rely,  so  that 
you  might  take  them  down  in  writing,  and  produce  that 
writing  at  the  Stamp  Office,  I  should  be  very  glad  to 
act  upon  the  authority  of  that  case  ;  but  it  does  not  ap- 
pear that  any  body  has  a  copy,  and  your  witnesses 
state  only  the  general  tenor  of  the  agreement,  and  not 

the  contents  of  it. 

• 

For  the  Plaintiff. 

In  HaH  V.  Hart  {b)  the  Vice-Chancellor  held  that 

the  orm  lay  upon  the  party  taking  the  objection,   to 

prove  that  the  instrument  was  not  stamped  at  the  time 

vben  secondary  evidence  was  offered :  and  here  all  that 

0  proved  is,  that  the  instrument  was  not  stamped  when 

h  was  taken  out  of  the  possession  of  Famell:  it  may 

have  been  stamped  since. 


(a)  5  Bing.  418.  [b)  1  Hare.  1. 
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Tke  Lord  Chancellor. 

No  doubt^  the  onus  lies  in  the  first  instance  upon  the 
party  taking  the  objection ;  and  the  Court  will  require 
strict  proof  of  the  fact  before  it  will  allow  the  ob- 
jection ;  but  this,  like  all  other  conclusions  of  fact,  is  a 
matter  of  inference  from  the  circumstances  which  are 
proved.  Now  here  it  is  proved  that  this  agreement  was 
not  stamped  when  Mr.  Ede  took  it  away  from  Mr. 
Fmmell;  and  it  cannot  be  supposed  that  Mr.  Ede  would 
afterwards  have  paid  a  penalty  for  the  purpose  of  having 
an  instrument  stamped,  which  he  wanted  to  get  rid  of. 
I  am  therefore  compelled  to  come  to  the  conclusion  that 
the  instrument  never  was  stamped. 


For  the  PlamtifF. 

A  court  of  equity  will  go  further  than  a  court  of  law 
in  admitting  secondary  evidence  of  an  instrument,  the 
original  of  which  is  not  to  be  found;  more  particularly 
where  the  original  has  been  destroyed  by  the  party  who 
would  have  been  bound  by  it;  Cookes  v.  Hellier  (a), 
Whitfield  V.  Fausset  (i),  Cole  v.  Gibson,  (c)  The  Ship 
Registry  Act  and  the  Statute  of  Frauds  are  both,  like 
the  Stamp  Act,  founded  on  public  policy,  and  yet  in  a 
case  of  fraud  this  Court  will  give  relief  against  the  ex- 
press words  of  those  statutes ;  Mestaer  v.  Gillespie,  (d) 


The  Lord  Chancellor. 

This  is  quite  a  diiferent  question.  The  Stamp  Act 
was  passed  for  the  protection  of  the  revenue,  and  it  ex- 
pressly provides  that  the  instrument  shall  not  be  proved 
in  evidence  unless  properly  stamped.    I  have  no  power, 

under 


(fl)  1  Ves.  sen.  234. 
{b)  Ibidi  587. 


{c)  Ibid.  505, 

(d)  11  Vet,  621.     See  p.  626. 
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under  any  circumstances,  to  dispense  with  that  con- 
ditioiL  . 

The  Pliuntiff's  counsel  then  insisted,  that  as  the  bill 
stated  a  parol  agreement  as  well  as  a  written  one,  and 
as  the  former  was  admitted  by  the  answer,  which  did 
not  set  up  the  Statute  of  Frauds,  that  admission  was 
sufficient  to  entide  them  to  a  decree;  Huddleston  v. 
Briscoe  (a) ;  but 

The  Lord  Chancellor  said ;  What  is  relied  on 
as  a  parol  agreement  is  mere  treaty;  where  a  parol 
agreement  is  followed  by  one  in  writing,  the  latter  super- 
sedes the  former,  and  constitutes  the  only  agreement 
between  the  parties. 

On  the  conclusion  of  the  argument,  his  Lordship,  after 

briefly  recapitulating  the  several  answers  that  had  been 

ittempted  to  be  given  to  the  objection,  said  that  he  ad- 

kred  to  his  opinion,  that  the  objection  was  insuperable ; 

and  as  the  Plaintiff  had  failed  to  prove  that  which  was 

tfae  foundation  of  his  case,  the  bill  must  be  dismissed. 

Mr.  Wakefield  then  asked  for  the  costs  of  the  suit  as 
well  as  of  the  appeal,  insisting  that  he  was  entitled  to 
tbe  former  upon  the  merits,  as  he  was  prepared  to  shew 
from  the  evidence :  and  that  as  the  appellant  had  failed 
in  his  appeal,  he  was  entitled  to  the  costs  of  that  also, 
by  the  ordinary  rule. 

The  Lord  Chancellor. 

Tbe  case  has  been  decided  upon  the  objection  for 
want  of  a  stamp.  If,  instead  of  insisting  upon  that  ob- 
jectiony  you  had  allowed  the  merits  to  be  gone  into,  you 

might 

(a)  11  Vei,  58 J. 
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might  perhaps  have  satisfied  me  that  you  were  entitled 
to  have  the  bill  dismissed  with  costs  :  but  having  chosen 
to  ask  for  the  decision  of  the  Court  upon  a  point  which 
is  wholly  independent  of  the  merits^  it  cannot  be  right 
that  you  should  open  the  whole  case  now  on  the  question 
of  costs.  I  never  heard  that,  after  the  case  was  disposed 
of,  a  party  had  a  right  to  go  into  all  the  evidence,  read 
and  unread,  upon  the  question  of  costs :  and  in  this 
case,  no  evidence  at  all,  relating  to  the  merits,  has  been 
read.  Considering,  therefore,  the  point  on  which  the 
decision  proceeds,  and  which  is  all  that  I  know  of  the 
case,  I  think  the  bill  should  be  dismissed  without  costs. 
And  as  to  the  costs  of  the  appeal  there  can  be  no  ques« 
tion,  for  I  haye  varied  the  decree  below.  Therefore 
both  the  appeal  and  the  bill  must  be  dismissed  without 
costs. 


CASES  IN  CHANCERY.  899 

1844. 


FOLEY  V.  HILL  and  Others.  Mar<A^u  i4. 

nnHE  Defendants  in  the  year  1829  carried  on  the  In  the  case  of 

•*■     business  of  bankers  at  Stourbridge^  under  the  firm  ^am?  a  Court 

of  Hill  and  Co.     In  the  year  1834,  the  Defendant,  HiUy  of  Equity  ocu 

retired  from  the  business,  which  was  thenceforth  car-  and  not       * 

ried  on  by  the  other  two  Defendants  under  the  firm  of  ^^^f^y  ^J 

J        , .  analogy,  to 

Bate  and  Robins.  the  Statute  of 

Limitations. 
A  banking 
The  bill,  which  was  filed  on  the  27th  o{  January  18S8,  firm,  who,  on 

stated  that,  in  the  month  oi  April  1829,  the  Plaintiff  acwmntwith 

opened  an  account  with  Messrs.  Hill  and  Co.,  and  on  *  customer, 
1  ,  . ,    ,  «  ,  -111      Ji^d  agreed  to 

the  same  day  paid  the  sum  ot  6117/.  105.  mto  the  bank,  allow  him  in- 

for  which  they  sent  him  a  receipt  inclosed  in  a  letter,  in  '^''®*'  *'  ^P®"^ 

^  ^     \  '         cent,  on  the 

which  they  agreed  to  allow  him  interest  at  3  per  cent,  per  balances 
annum  upon  the  balances  from  time  to  time  in  their  ^^^  time"to 
hands.  That  at  the  time  when  that  account  was  opened  the  time  be  stand- 
PlaintifiP  and  one  Sir  Edward  Scoitf  who  was  his  partner  credit,  set  up 

in  working  some  collieries,  kept  a  joint  account  at  the  i*l®  Statute  of 

,     ,  ,    .     "^  Limitauons  as 

same  bank,  which  account  was  distinct  from  the  PlaintifTs  a  defence  to  a 

private  account,  and  related  exclusively  to  the  transac-       .   ^i 

tions  of  the  colliery ;  and  that  between  the  month  of  by  the  cus- 

April  1829  and  the  month  of  August  1834-,  when  the  account.   The 

joint  account  was  closed,  the  agent  of  the  collieries  drew  account,  as  it 

,  11/*  1  •  I       •   •  •     r  stood  in  the 

cheques  halt  yearly  agamst  the  jomt  account  m  favour  bankers'  book 

of  the  Plaintiff  in  respect  of  his  share  of  the  profits  of  ^^'p^^/l  a  con- 

111  #•         I       1  siderable  ba- 

the colliery ;   and   that  the  amounts   of  such   cheques  lance  due  to 

were  ^^^  Plaintiff, 
'  but  there 
being  no  item 
in  it,  or  evidence  of  any  transaction  connected  with  it,  of  a  date  within  six  years 
prior  to  the  filing  of  the  bill,  nor  any  suggestion  in  the  bill,  that  the  bankers  were 
bound,  by  the  agreement  or  otherwise,  to  have  actually  entered  the  interest  as  it 
became  due  to  the  credit  of  the  customer  in  the  account,  or  that  they  had  omitted 
so  to  do  with  a  fraudulent  intent,  the  defence  was  allowed  to  prevail. 

An  account  between  a  banker  and  his  customer,  consisting  of  three  items  only 
and  interest,  held  not  to  be  a  proper  subject  for  a  bill  in  equity. 
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1844.  were,  on  those  occasions,  carried  to  the  credit  of  the 
Plaintiff's  private  account.  The  bill  further  stated  that 
during  the  same  period  Messrs.  Hill  and  Co.  paid  va- 
rious sums  on  account  of  the  Plaintiff,  which  were  placed 
to  the  debit  of  his  private  account ;  and  that  they  had, 
in  pursuance  of  their  agreement,  from  time  to  time  en- 
tered in  their  books,  to  the  credit  of  the  plaintiff  on  his 
private  account  interest,  at  S  per  cent,  upon  the  balance 
from  time  to  time  due  to  him.  The  bill  then  charged 
that  the  private  account  was  still  open  and  unsettled, 
and  that  it  consisted  of  numerous  items  on  each  side, 
and  could  not  be  fairly  adjusted  except  under  the  de- 
cree of  a  court  of  equity ;  and,  after  suggesting  that  the 
Defendants  intended  to  rely  on  the  Statute  of  Limita- 
tions, it  contained  various  charges  to  the  effect  that  the 
Defendants  had,  by  correspondence  between  themselves 
and  otherwise,  recognised  the  private  account  as  an 
open  account,  and  the  balance  due  thereon  to  the  Plain- 
tiff as  a  subsisting  debt;  but  it  contained  no  express 
charge  that  it  was  the  duty  of  the  bankers  under  the 
agreement  to  have  regularly  entered  interest  to  the 
credit  of  the  private  account,  or  that  if  they  had  omitted 
to  do  so,  it  was  with  a  fraudulent  intent. 

The  Defendants  by  their  answer  admitted  the  agree- 
ment to  allow  3  per  cent,  on  the  balances  from  time 
to  time  in  their  hands  on  the  Plaintiff's  private  ac- 
count; but  they  stated  (and  so  it  appeared  from  their 
books)  that  the  only  items  of  which  that  account  con- 
sisted were  the  original  deposit  of  6117/.  105.  on  the 
credit  side,  and  two  sums  of  1700/.  and  2000/.  on  the 
debt  side,  both  being  payments  made  in  the  year  18S0  ; 
and  that,  though  previously  to  and  down  to  the  25th  of 
December  1831,  interest  at  3  per  cent  on  the  balances 
from  time  to  time  due  to  the  Plaintiff  had  been  calcu- 
lated and  placed  in  the  interest  column  of  his  private 

account 
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account  in  their  books ;  the  amount  of  such  interest  had        1844. 
never  been  actually  entered  to  the  credit  of  such  ac- 
count, and  that  since  the  25th  of  December  18S1   no 
interest  bad  ever  been  even  calculated. 

With  respect  to  the  cheques  drawn  upon  the  joint 
account,  and  the  amount  of  which  were  alleged  by  the 
bill  to  have  been  placed  to  the  Plaintiff's  credit  in  his 
private  account,  the  Defendants,  in  a  passage  of  their 
answer,  which  was  read  by  the  Plaintiff  as  evidence, 
stated  that  those  cheques  had  always  been  paid  to  the 
^nt  who  presented  them,  either  in  cash,  or,  when  so 
Inquired  by  him,  by  bills  upon  the  London  correspond- 
ents of  the  bank,  payable  to  the  Plaintiff  or  to  his  Lon^ 
^on  banker's,  and  that  the  amounts  of  such  cheques 
^ere  placed  to  the  debit  of  the  joint  account ;  but  that 
none  of  them  bad  ever  been  entered  in  the  private  ao- 
^CHint,  such  transactions  being,  as  the  Defendants  in- 
listed,  distinct  and  independent  transactions,  having  no 
connection  with  the  private  account. 

X'he  Defendants  admitted  that  the  private  account 

**^d  never  been  balanced  or  settled  with  the  Plaintiff; 

^^t    they  submitted  whether,  under  the  circumstances 

^oove  stated,  such  account  still  remained  open  and  un- 

^^ttled,  and  they  claimed  the  benefit  of  the  stat  21  Jac. 

^*  c.  16.,  insisting  that  they  had  never,  within  six  years 

^*®forc  the  filing  of  the  bill,  promised  to  pay  the  Plaintiff 

^^anoe  of  such  account,  or  to  come  to  any  account  with 

«ini  in  respect  thereof. 

T1)e  only  evidence  adduced  on  the  part  of  the  Plain- 
tiff of  an  express  acknowledgment  by  the  Defendants  of 
^  subsistence  of  the  private  account  within  the  six 
y***^  consisted  of  two  letters,  written  by  one  of  the  De- 
fendants to  another,  but  which  the  Lord  Chancellor,-  as 

D  d  4  will 
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1844.        will  be  seen   from  his  judgment,  did  not  consider  to 
^"^^^^^^^     amount  to  such  acknowledgment. 

V, 

^^*  On  the  hearing  of  the  cause  before  the  Vice-Chan- 

cellor  of  England^  his  Honor  made  the  usual  decree  for 
an  account,  from  which  decree  the  Defendants  ap- 
pealed. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Stuart  and  Mr.  G.  Rtissellj  for  the  Plaintiff,  ar- 
gued that  the  relation  between  a  banker  and  his  cus- 
tomer was  not  simply  that  of  debtor  and  creditor,  but  a 
confidential  relation,  which  imposed  on  the  former  an 
obligation  to  keep  the  account  according  to  the  agree- 
ment made  between  the  parties  when  the  account  was 
opened;  and  that  the  Defendants  being  in  this  case 
under  an  express  engagement  to  allow  interest  at  3  per 
cent,  on  the  balances  from  time  to  time  in  their  hands, 
it  was  their  duty  to  have  entered  sudh  interest  regularly 
to  the  credit  of  the  Plaintiff's  account,  which  would 
have  ousted  the  plea  of  the  statute ;  and  that  to  allow 
them,  under  such  circumstances,  to  avail  themselves 
of  the  statutes,  would  be  to  enable  them  to  take 
advantage  of  their  own  wrong.  That,  they  said,  was 
the  ground  on  which  the  Vice-Chancellor  had  expressly 
rested  his  decision;  and  they  relied  on  the  doctrine 
laid  down  by  Sir  Anthony  Hart  in  Stemdale  v.  Hankin^ 
son  (a J,  *^  that  pleas  of  the  statute  were  allowed  in 
Courts  of  Equity  by  analogy  only,  and  to  prevent  stale 
demands ;  and  that  where  the  circumstances  of  a  case 
were  such  as  to  make  it  against  conscience  to  apply  the 
rule  founded  on  that  analogy,  the  Court  would  not 
enforce  it." 

Independently, 

(a)  1  Sim, 395,    Seep. 398. 
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Independently,  however,  of  this  point,  they  contended 
that  the  bill  transactions  which  had  arisen  out  of  some 
of  the  cheques  drawn  in  favour  of  the  Plaintiff  against 
the  joint  account,  and  several  of  which  were  admitted  to 
have  taken  place  within  the  six  years,  were  private  deal- 
ings between  the  Plaintiff  and  the  bank,  and  ought  to 
have  been  entered  as  such  in  his  private  account. 


Mr.  Bethell  afid  Mr.  K.  ParkeVy  for  the  Defendants, 
as  to  the  relation  between  a  banker  and  his  customer, 
cited  Devaynes  v.  Noble  {a) ;  and,  as  to  pleas  of  the 
statute  in  Courts  of  Equity,  Haoenden  v.  Lord  Annes^ 
ley  [b) ;  and  they  insisted  that,  after  leaving  out  of  the 
case  the  transactions  connected  with  the  joint  account, 
which  they  contended  were  wholly  independent  of  the 
private  account,  the  latter  was  no  longer  a  proper  sub- 
ject for  a  suit  in  equity ;  as  all  that  was  required  was  a 
computation  of  what  was  due  for  principal  and  inte* 
rest  on  the  sum  of  611?/.  105.,  after  deducting  the  two 
sums  of  1700/.  and  2000/.,  Din*middie  v.  Bailey  {c)\ 
King  V.  Rossett,  {d) 

Mr.  Stuart y  in  reply. 


The  Lord  Chancellor. 

The  Defendants  in  this  case  carried  on  the  business 
of  bankers  at  Stourbridgey  under  the  firm  of  HiU  and 
Co.  The  Plaintiff  Foley  deposited  with  them,  in  the 
year  1829,  the  sum  of  6117/.  10s.,  and  received  from 

them 


(a)  1  Meri.  5.70.    See  p.  568. 
(h)  2  Sch.  Sf  Lef,  607.     See 
).  630. 


(c)  6  Vet,  136. 
(V)  2  r.  4-  J.  33. 


p.  630. 
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March  15. 


them  the  usual  receipt;  and,  in  a  note  inclosing  the 
receipt,  they  engaged  to  allow  him  3  per  cent,  interest 
on  the  balances,  which  should  from  time  exist  in  his 
favour  on  the  account.  Foley  subsequently  drew  two 
cheques,  at  different  times,  for  ]  ?00/.  and  2000/.  upon 
this  account.  The  latter  of  these  cheques  was  drawn 
in  Jidi/  1880.  The  Defendants  entered  these  payments, 
according  to  the  usual  custom,  in  a  ledger,  and  also 
calculated  interest  on  the  balances  up  id  December  1881. 
From  that  time  there  has  been  no  payment  in  respect  of 
the  account ;  no  entry  in  the  books,  no  acknowledgment 
of  debt.  The  Defendants,  under  these  circumstances, 
set  up  the  Statute  of  Limitations.  And  the  question  is, 
whether  that  is  a  valid  defence  to  the  suit. 


It  is  quite  clear,  that  a  banker  is  not  to  be  considered 
a  trustee  for  his  customer  in  the  legal  sense  of  the 
term.  Money  advanced  by  a  customer  to  a  banker  is  a 
loan,  and  constitutes  a  debt.  If  it  were  necessary  to 
refer  to  authorities  in  support  of  this  proposition,  I 
might  refer  to  Sims  v.  B(md{a)^  in  the  Queen's  Bench, 
where  it  was  laid  down,  that  sums  paid  to  the  credit  of 
a  customer  with  his  banker,  though  usually  called  de- 
posits, are  in  truth  loans  to  the  banker.  And  that  is 
in  accordance  with  the  doctrine  of  Sir  fV.  Grant  in 
Devaynes  v.  Noble,  He  says,  "  There  is  a  fallacy  in 
likening  the  dealings  of  a  banker  to  the  case  of  a  de- 
posit, to  which,  in  legal  effect,  they  have  no  sort  of 
resemblance :  money  paid  into  a  banker's,  becomes  im- 
mediately a  part  of  his  general  assets ;  and  he  is  merely 
a  debtor  for  the  amount."  And  he  lays  down  the  same 
doctrine  in  Carr  v.  Can\  (i)  Here,  there  was  a  loan 
by  Foley  to  the  defendants,  to  be  repaid  with  interest  at 
3  per  cent.:   that  was  the  simple  transaclion  between 

them, 

(a)  SB.4r  Ad.  389.  {b)  1  Meri.  541.  n. 
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them,  and  if  this  were  a  case  at  law,  a  plea  of  the  Statute        1844>. 
would  be  a  sufficient  answer,  unless  there  were  some 
special  circumstances  to  take  the  case  out  of  the  Statute; 
and  the  only  question  therefore  is,  whether  that  de- 
fence is  to  have  the  same  effect  in  a  court  of  equity. 

Now,  the  doctrine  on  that  point  is  clearly  and  satis- 
factorily stated  by  Lord  Redesdale  in  the  case,  referred 
to  at  the  bar,  of  Hovenden  v.  Lord  Annedey  {a).  He 
says,  ^^  It  is  a  mistake  in  point  of  language  to  say,  that 
Courts  of  Equity  act  merely  by  analogy  to  the  statute ; 
they  act  in  obedience  to  it  —  that  is,  as  he  afterwards 
explains  himself,  *^  upon  all  legal  titles  and  legal  de- 
mands "  —  (and  this,  it  will  be  observed,  is  a  legal  de- 
mand). '^  I  think,"  he  adds,  *<  the  statute  must  be  taken 
virtually  to  include  courts  of  equity :  for  when  the  legis- 
lature, by  statute,  limited  the  proceedings  at  law  in 
certain  cases,  ^nd  provided  no  express  limilations  for 
proceedings  in  equity,  it  must  be  taken  to  have  con- 
templated that  equity  followed  the  law ;  and,  therefore, 
it  must  be  taken  to  have  virtually  enacted  in  the  same 
cases  a  limitation  for  courts  of  equity  also."  If,  there- 
fore, the  Statute  would  in  this  case  be  a  good  defence  at 
law  (I  am  now  on  the  general  question  without  refer- 
ence to  any  specialty),  it  constitutes  a  sufficient  answer 
here :  and  the  only  remaining  question  is,  whether  there 
are  any  special  circumstances  to  take  the  present  case 
out  of  the  statute. 

[His  Lordship  then  adverted  to  the  letters  above  re- 
ferred to,  and  to  the  transactions  connected  with  the 
joint  or  colliery  account ;  and,  after  stating  his  opinion, 
that  neither  the  one   nor   the   other  amounted  to  an 

acknowledgment 

(a)  Ubi  tup. 
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1844.        acknowledgment  that  the  debt  was  due  or  the  account 
open,  he  proceeded  as  follows: — ] 

It  is  further  said,  however,  that  it  was  the  duty  of  the 
Defendants,  as  bankers,  or  by  reason  of  the  mode  in 
which  they  usually  conducted  their  business,  to  have  en- 
tered the  interest  half-yearly  in  their  books,  on  the  balance 
remaining  due;  that  if  such  entries  had  been  regularly 
made,  the  case  would  have  been  taken,  out  of  the  sta- 
tute ;  and  that,  having  neglected  to  do  this,  they  ought 
not  to  be  allowed  to  profit  from  their  neglect  by  setting 
up  the  Statute  of  Limitations  as  a  defence  founded  on 
their  own  omission.  But  no  such  question  is  raised  by 
the  bill ;  no  such  equity  is  insisted  upon  or  suggested. 
The  bill  is  confined  entirely  to  the  statement  of  subse- 
sequent  transactions  for  the  purpose  of  taking  the  case 
out  of  the  statute. 

But,  assuming  it  to  have  been  the  duty  of  the 
bankers  to  keep  the  account  between  them  and  the 
Plaintiff,  and  that  the  neglect  of  this  duty  had  been 
made  matter  of  complaint  in  the  bill,  what  is  there 
to  shew  that  it  was  their  dufy  to  keep  the  account  in 
any  particular  form  ?  In  the  account  produced,  the  in- 
terest is  calculated  upon  the  balance  of  the  principal 
money  due  after  the  last  payment,  and  for  a  year  from 
that  time.  The  balance  remaining  afterwards  un- 
changed, the  subsequent  interest  would  be  a  matter  of 
easy  calculation  whenever  it  might  be  necessary  to  make 
it  for  any  purpose. 

If  it  is  meant  to  be  said,  that  the  Defendants  ceased 
to  enter  the  interest  for  a  fraudulent  purpose,  that 
should  have  been  made  matter  of  charge  in  the  Plain- 
tifPs  bill;  but  there  is  no  such  suggestion,  the  only 
facts  relied  upon  to  meet  the  defence  on  the  statute 

being, 
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being,  as  I  have  already  stated,  the  subsequent  trans-        1844<. 
actions  between  the  parties. 


Foley 


i        I  think,  therefore,  the  Statute  of  Limitations  is  a  suf-        H^*^ 
fident  defence,  as  the  record  is  at  present  constituted. 

But  there  is  another  point  which  is  of  great  import- 
ance to  the  practice  of  the  Court.  This  bill  is  filed  for 
an  account:  that  is  the  sole  object  of  it.  Now  the  ac- 
coont consists  of  three  items  only;  one  on  one  side  and 
two  on  the  other.  I  am  of  opinion  that  such  an  account 
a9 that  is  not  a  proper  subject  for  a  bill  in  this  Court: 
it  b  a  case  for  an  action  for  money  had  and  received. 
A  party  has  no  right  to  come  here  upon  a  simple  trans* 
Ktion  of  this  kind,  when  justice  may  be  administered  in 
•  more  simple  way  and  at  less  expense  in  a  court  of 
law.  When  this  objection  was  made  before  the  Vice- 
Chancellor,  he  stated  that  two  actions  would  have  been 
necessary  in  a  court  of  law,  because  one  partner  had 
kft  the  firm ;  but  that  was  a  misapprehension  :  for  it 
tppears  that  Hill  was  a  partner  up  to  the  date  of  the  last 
transaction;  and  if  that  fact  had  been  present  to  the 
f  nund  of  the  Vice- Chancellor,  he  would  probably,  on 
principle,  have  come  to  the  same  conclusion  upon  the 
last  point  that  I  have. 

The  bill,  therefore,  ought  to  be  dismissed,  and,  on 
the  last  ground,  with  costs. 
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1842. 

Nov.  21,22. 

Dec,  5. 

1844. 
Jan,  29. 


OLIVER  V.  LATHAM. 


TN  this  case,  (which  is  reported  suprd^  p.  163.,  upon  a 
point  of  evidence,)  there  was  an  appeal  by  the  Plain- 
tiff, and  a  cross  appeal  by  the  Defendants  from  the 
decree  of  Vice-Chancellor  Knight  Bruce^  by  which  three 
issues  were  directed :  the  two  first  being,  whether  cer- 
tain pieces  of  land,  called  respectively  DustiUym  Dole 


Proof  of 
perception  of 
certain  tithes 
by  the  suc- 
cessive offi- 
ciating curates 
of  a  church 
for  a  period 
of  nearly  200 
years,  without  and  Priesfs  Meadow^  had  immemorially  been  and  ought 

ScMrt^o" Uie  ®^  "8^^^  '°  ^  ^^^^  ^"^  enjoyed  by  the  rector  or  curate 
impropriate  of  the  parish  of  Barlaston^  or  other  person  for  the  time 
hfl^^urineUie  "^^^"8  entitled  to  the  tithes  of  hay  within  the  parish,  in 
whole  of  that  lieu  and  satisfaction  of  the  tithe  of  hay  within  certain 
in  the  parish;    districts  of  the  parish  respectively;  and  the  third  being, 

held  sufficient   whether  a  certain  money  payment  had  immemorially 

evidence  of  . 

title,  as  against  been  paid  and  was  of  right  payable  to  the  rector,  &c., 

the  tithe-  rj^^  ^j^^  S2i\n^  terms]  in  lieu  of  the  tithes  of  milk  and 

payers,  to  sup-  *•  "^ 

port  a  bill  for  calves  within  the  parish.  And  it  was  further  directed 
the  present  ^  ^^^^  ^^  should  be  admitted  before  the  jury  that  if  the 
_.•    .  tithes  in  question  were  payable  in  kind,  they  were  pay- 

able to  the  Plaintiff  as  curate  of  the  parish,  (a) 


minister  as 
perpetual 
curate,  al- 
though the 
defendants  in- 
sifted  that 
such  percep- 
tion had  been 
permissive 
only,  and  the 
documentary 
evidence  was 
irreconcile- 


The  Plaintiff,  by  his  appeal,  contended  that,  upon 
the  evidence  in  the  cause,  he  was  entitled  to  an  imme- 
diate decree  for  an  account  of  all  the  tithes  claimed  by 
the  bill,  in  kind.     The  Defendants,  on  the  other  hand, 

by 

(a)  See  I  Y.  tj-  CoU,  N.  5.243. 


able  with  the 

supposition  of  an  endowment. 

To  a  bill  by  a  perpetual  curate  for  tithes,  a  modus  was  held  to  be  well  pleaded,  as 
**  payable  to  tne  impropriate  rector  or  other  owner  for  the  time  being  of  the  tithes." 

The  provisions  of  the  3  &  4  If^.  4.  c.  42.  u.  26,  27.  for  removing  the  incom- 
petency of  witnesses  who  would  otherwise  be  incompetent  by  reason  that  the 
verdict  or  judgment  in  the  pending  action  might  be  used  as  evidence  for  or  against 
them  in  another  proceeding,  apply  exclusively  to  courts  of  law,  and  have  no  appli- 
cation to  courts  of  equity. 
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by  their  appeal,  contended  that  the  tithes  and  other  1B42. 
property  which  the  Plaintiff  and  his  predecessors  in  the 
cuncy  had  enjoyed,  appeared  from  the  evidence  to  have 
been  so  enjoyed  by  sufferance  only  of  the  impropriate 
rector  and  not  as  of  right,  and  consequently  that  the 
bill  ought  to  have  been  dismissed,  or,  at  all  events, 
that  the  Plaintiff^s  title  as  perpetual  curate  ought  not  to 
have  been  affirmed  without  an  issue. 

At  the  hearing  of  the  appeals  the  counsel  for  the 
Fkintiff,  in  addition  to  the  objection  taken  by  them  to 
die  admissibility  of  the  evidence  oi  John  Aston  (as  re- 
ported, ^p-a,  p.  163.)  contended,  as  they  had  done  in  the 
Coort  below,  that  the  moduses  being  laid  in  the  alternative 
Ji  payable  to  the  ^*  impropriate  rector  or  other  owner  for 
thetime  being  of  the  tithes,"  were  not  well  pleaded,  citing 
The  case  de  MododecimandL  {a)  Whieldon  v.  Harvey  (6), 
11  answer  to  which,  the  counsel  for  the  Defendants 
tited  Ord  v.  Clavering  (c).  Fane  v.  Maston  (d),  Davies  v. 
lord  Bagot{e)y  Braithwaite  v.  Bosley  (g),  Payne  v. 
Wood  (h). 

The  principal  question,  however,  on  the  present  occa- 
lioo,  related  to  the  title  of  the  Plaintiff  to  sustain  the 
loityas  perpetual  curate;  it  being  contended  on  the  part 
of  the  Defendants,  that  the  documentary  evidence  (the 
JMUticol^rs  of  which   are   fully   detailed   by  the  Lord 
Cfaancellor  in  his  judgment),  proved  conclusively,  that 
9t  the  time   of  the  dissolution  of  monasteries,   there 
was  no  endowed  vicarage  in  the  parish,  but   that  the 
whole  of  the  property  and  profits  of  the  rectory  be- 
longed ;^^;io  jure  to  the  priory  of  Trentham^  and  conse- 
qneDtly  that  the  minister  of  the  church  must  at  that 

time 

(d)  1  £.  4*  F.  183.;  see  p.  189.  {e)  4  Wood,  294. 

(^3  9E/^Y.  160.  (g)  Ibid.  588. 

(c)  9  Wood^  S94.  (A)  Ibid,  561. 
\d)  I  Wood,  254. 
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time  have  been  merely  a  stipendiary  curate ;  that  if  he 
was  then  only  a  stipendiary  curate,  he  must  have  con- 
tinued so  ever  since :  because  a  curate,  whether  called 
a  perpetual  curate  or  not,  not  being  a  corporation,  could 
not,  like  a  vicar,  take  an  endowment  to  him  and  his 
successors,  except  under  the  17  Charles  2.  c.  3.  s.  7.  or 
the  1  G.  1.  c.  10.  5.  4.;  and  that  in  the  present  case 
no  endowment  could  be  presumed  to  have  been  made, 
under  either  of  those  statutes,  prior  to  the  year  1744, 
inasmuch  as,  for  nearly  a  century  before  that  time,  the 
property  of  the  impropriate  rectory  had  constantly  been 
in  strict  settlement,  nor  subsequently  to  that  year,  inas- 
much as  an  endowment  would  then  have  required  to  be 
enrolled  in  Chancery,  pursuant  to  the  stat.  9  Geo.  2. 
c.  36. ;  and  there  was  ng  such  enrolment  to  be  found. 
No  endowment  therefore  could  be  presumed,  but  by 
presuming  an  express  act  of  parliament,  which  the 
court  would  not  do.  The  Queen  v.  TheChapter  of  Exeter  (a), 
particularly  where  the  enjoyment  of  the  tithes  might  be 
explained,  as  in  this  instance,  by  supposing  it  to  have 
been  permissive.  On  that  supposition,  however,  the 
bill  could  not  be  maintained,  inasmuch  as  a  curate  could 
not  prescribe  for  tithes,  Bott  v.  Brabalon  (&),  Birch  v. 
Wood  (c),  Paxvly  v.  Wiseman  (rf),  and  a  title  to  tithes 
resting  upon  a  mere  parol  grant  was  not  sufficient  to 
sustain  a  suit,  Jackson  v.  Benson  (^),  Williams  v.  Joties 
{g)f  Robinson  v.  Williamson  (h). 


Mr.  Spence  and  Mr.  Eagle^  appeared  for  the  Plaintiff. 

Mr.  Boteler^  Mr.  Simpkinson^  Mr.  Lowndes^  Mr.  E.  F. 
Smithy  and  Mr.  Loch^  for  the  Defendants. 


(a)  12  Ad.  4r  Ell.  512. 

(b)  I  E.4r  y*  160. 

(c)  2  Salk.  506. 
(</)  5KebL6U. 


(<?)  M^CM.62. 
(g)  Young,  2S2. 
(A)  9  Price,  136. 
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T'Ae  Lord  Chancellor. 

This  was  a  suit   by  the  perpetual   curate  of  the 
parish  of  Barlaston^  in  the  county  of  Stafford^  to  recover 
certain  tithes  of  agistment,  of  bay,  and  of  milk  and 
calves ;  and  the  Defendants,  by  way  of  defence,  disputed, 
in   the  first  place,   the   title  of  the   Plaintiff  to  any 
tithes  in  the  parish,  alleging  that  all  the  tithes  payable 
in  the  parish  belonged  to  the  impropriate  rector,  and 
that  such  as  the  Plaintiff  had  received,  he  had  received 
not  by  right,  but  by  sufferance.     [His  Lordship  then 
stated  the  other  defences,  which  were  the  subjects  of  the 
issues,  and  proceeded. — ]     These  are  the  various  de- 
fences set  up  by  the  Defendants  upon  this  record. 

The  first  question,  and  perhaps  the  most  important, 
b  as  to  the  PlaintifTs  title.  As  to  that,  the  case  on  the 
part  of  the  Defendants  is  this.  They  state  that  the  church 
of  Barlasion  was  parcel  of  or  dependent  on  the  church 
^Trentham^  and  that  both  the  one  church  and  the  other 
were  parcel  of  the  ancient  priory  of  Trenthaniy  which 
was  dissolved  in  the  27th  year  of  the  reign  of  Hen.  VIIL 
For  the  purpose  of  shewing  what  was  the  nature  of  the 
ptoperty  which  the  priory  had  in  these  churches,  they 
nferred  first  to  the  Ecclesiastical  Survey,  in  which, 
trnder  the  head  of  Barlaston,  the  property  of  the  priory 
IS  described  as  consisting  of  the  tithes  of  corn  and  grain 
^  tithes  of  lamb  and  wool,  <and  hay,  and  small  tithes ; 
^  it  is  further  stated  that  the  prioiy  was  entitled  to 
^  oblations,  obventions,  and  all  the  profits  of  the 
chorch.  That  instrument  is  dated  the  26  Hen.  VIIL, 
^  year  prior  to  the  dissolution.  They  next  referred 
to  the  Minister's  Accounts,  in  which  the  sum  of  405.  is 
itccooDted  for  as  rent  reserved  upon  a  lease  from  the 
priory  to  one  James  Hordron.  That  lease  is  dated  the 
96  Hen.  8.;  it  is  granted  for  the  life  of  the  lessee,  and  it 
piuports  to  be  a  lease  of  the  church  of  Barlasion^  ^^  with 
ail  the  fruits,  profits,  oblations,  obventions,  and  the 

Vol.  L  £  e  emoluments 
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emoluments  belonging  to  the  said  church,  with  the  house 
caUed  the  priest's  house,  and  the  lands  thereto  belong- 
ing, after  the  same  form  that  James  Asten  had."  And  it 
contains  a  stipulation,  that  the  lessee  should  serve  the 
cure  himself,  or  find  a  lawful  curate  to  discharge  the 
prior  and  convent,  and  their  successors. 


The  inference  drawn  from  that  document  is,  that  at 
the  time  of  the  dissolution  of  monasteries,  there  was 
no  endowed  vicai*  or  curate  in  this  parish,  but  that  the 
priory  held  the  church,  and  the  property  belonging  to  it, 
in  lull  right. 

It  then  appears  that,  immediately  after  the  dissolu- 
tion, Henry  VIIL  conveyed  the  property  of  the  priory 
to  the  Duke  of  Suffi)lkj  by  whom  it  was  conveyed  very 
shortly  afterwards  to  a  person  of  the  name  of  Thomas 
Pope  and  his  wife;  and  that,  very  soon  afterwards,  Thomas 
Pope  and  his  wife  conveyed  it  to  James  Leveson^  in 
whose  family  it  has  remained  ever  since.  Among  the 
documents  that  are  referred  to,  there  are  the  accounts  of 
one  John  Terrick^  the  bailiff  of  the  Leveson  family.  In 
the  year  1606  he  accounts,  under  the  head  of  the 
vicarage  of  Barlastony  for  405.  which  is  supposed  to  be 
the  rent  reserved  by  the  lease  to  which  I  have  referred : 
but  it  is  not  probable,  from  the  interval  of  time,  that  it 
was  the  same  lease :  that  lease  must  have  expired :  but 
as  it  was  granted  in  correspondence  with  a  previous 
lease  to  a  person  of  the  name  of  Asten,  it  is  not  im- 
probable that,  after  the  expiration  of  the  lease  to  James 
Hordronj  the  owner  of  the  rectory  should  have  granted 
a  similar  lease  to  some  other  person.  In  the  year  1609 
the  bailiff  renders  a  similar  account :  and  there  is  every 
reason,  therefore,  to  infer  that  no  change  had  taken 
place  in  the  nature  of  this  property  down  to  the  year 
1609.  Then  it  appears  that,  in  the  year  1655,  the 
bailiff  accounts,  under  the  head  of  Barlasion,  for  the 

rent 
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rent  of  the  mansion  and  the  lands  adjoining  and  of 
several  of  those  portions  of  land  which  now  constitute 
the  glebe ;  from  which  it  would  appear  that  the  lease  had 
nm  out,  and  that  the  property  was,  at  that  time,  in 
the  hands  of  the  rector,  that  is,  of  the  Leveson  family. 

Then  in  the  year  1660,  it  appears  that  Sir  Richard 
Lnesony  in  whom  the  property  was  then  vested,  devised 
it  in  strict  settlement,  and  died  in  the  following  year 
1(61;  and,  though  the  property  seems  to  have  been 
ifterwards  resettled,  it  was  admitted  at  the  bar  by  the 
oooDsel  for  the  Plaintiff  that  it  was  so  fettered,  up  to 
the  year  1744,  as  to  prevent  any  change  whatever  in  its 
condition.  So  that  if  this  rectory  was  the  property  of 
^Levesonsy  in  the  year  1660,  it  must  have  continued 
to  be  their  property  unaltered  up  to  the  year  1744. 

It  is  true,  that,  from  the  year  1744  down  to  the 
present  time,  alterations  might  have  taken  place.  But 
thie  claim  made  by  the  perpetual  curate  is  a  claim  of 
this  description,  that  the  title,  from  the  year  1744  to 
die  present  time,  is  a  mere  continuation  of  his  former 
title;  and  there  is  no  suggestion,  and  no  evidence  to 
iheir,  that  any  alteration  has  since  taken  place. 

If  therefore  no  curate,  no  perpetual  curate,  or  vicar 
hiring  a  right  to  these  tithes,  to  this  mansion  and 
ghbe,  existed  at  the  time  of  the  dissolution  of  the  mo- 
Bttteries,  this  evidence  is  strong  to  shew  that  the  enjoy- 
VMntof  them  subsequently  to  that  period  by  the  curate 
onist  have  been,  not  an  enjoyment  in  right,  but  an  en- 
foymeatby  permission  of  those  who  were  entitled  to  the 
poperty  of  the  rectory,  that  is,  the  Leveson  family :  and 

Main  passages,  I  think,  in  three  of  the  terriers  are  re- 

fcfwd  to,  which  I  shall  by  and  by  advert  to,  in  con- 

"fiotitioQ  of  thb  position. 

Ee  2  It 
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It  was  supposed  that  it  might  be  suggested  on  the 
other  hand,  that  a  grant  might  have  been  made  under  the 
statute  of  the  1 7  Charles  2.  r.  1 S. ;  but  that  suggestion  was 
anticipated  by  the  counsel  for  the  Defendants  by  saying 
that  that  was  impossible,  because  that  Act  did  not  pass 
till  the  year  1655,  at  which  time  the  property  was  in 
strict  settlement*  There  was  no  power  therefore  to 
make  any  such  grant ;  and  though  it  was  liberated  from 
those  fetters  in  the  year  1744,  yet  after  1744  no  grant 
could  have  been  made  without  an  enrolment  under  the 
Statute  of  Mortmain :  no  enrolment  however  has  been 
produced^  and  there  is  no  ground  whatever  for  believ* 
ing  that  any  enrolment  was  ever  made.  That  is  the 
substance  of  the  case  on  the  part  of  the  Defendants. 


On  the  other  side  this  case  is  set  up  as  inconsistent 
with  the  case  on  the  part  of  the  Defendants  —  as  they 
say,  utterly  inconsistent  with  it* 


The  first  terrier  that  is  referred  to,  is  dated  in  the 
year  1616,  and  is  entitled  ^^  Terrier  of  the  vicarage  and 
all  the  glebe  lands,  &c.  of  BarlasionJ*  In  that  terrier 
the  house  is  mentioned,  and  the  parcels  of  the  glebe  lands 
belonging  to  the  vicarage ;  and,  when  it  comes  to  the 
head  of  tithes,  it  says,  ^^  All  tithes  usual  and  accustomed 
within  the  parish.''  That,  therefore,  is  a  claim  of  right 
in  the  supposed  vicar  at  that  time  to  the  house,  the  glebe 
lands,  and  certain  tithes :  the  particular  tithes  are  not 
enumerated.  There  are  four  other  terriers  going  down 
to  the  year  1693,  which  are  confined  merely  to  the 
glebe  lands  and  house,  and  in  all  of  which  this  curacy, 
as  it  is  now  called,  is  denominated  a  vicarage ;  but  no 
mention  is  made  in  any  of  those  terriers  of  tithes,  except 
in  that  of  the  year  1676,  and  then  by  mere  allusion,  in 
speaking  of  Priest's  meadow,  which,  it  says,  ^^  freeth 
twelve  wares  of  land  in  the  parish  from  paying  tithe 

hay." 
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hay."  The  other  three  terriers  merely  enumerate  the 
house  and  glebe  lands,  and  state  nothing  more.  All  the 
terriers  are  signed  by  the  churchwardens.  The  two 
first  are  also  signed  by  the  minister  of  the  parish,  who 
describes  himself  not  as  vicar,  but  as  minister;  and 
the  first  is  also  signed  by  several  of  the  parishioners. 


It  appears,  therefore,  that  from  the  year  1616  down 
to  the  year  1693,  there  was  a  claim  on  the  part  of 
the  minister,  acquiesced  in  by  the  parish  —  a  claim 
of  right,  to  the  house,  the  glebe  lands,  and,  according 
to  the  two  first  terriers,  to  certain  tithes,  which  is 
directly  at  variance,  certainly,  with  the  documentary 
evidence  to  which  I  have  referred  on  the  other  side. 
I  do  not  lay  any  stress,  nor  do  I  think  much  stress  was 
laid  at  the  bar,  on  the  evidence,  that  the  property  men- 
tioned in  these  terriers  is  described  as  the  property  of 
the  vicarage;  because,  if  it  was  an  impropriation,  the 
great  tithes  at  all  events  were  in  lay  hands,  the  cure 
was  served  by  another  person ;  and  it  was  very  easy  for 
persons  who  were  not  conversant  with  the  law,  to  have 
confounded  a  perpetual  curacy  or  a  curacy  with  a 
vicarage. 


Then,  in  the  year  1698  comes  the  first  terrier  which 
enters  into  detail  with  respect  to  the  property.  That 
terrier  is  entitled  ^^  A  terrier  of  the  glebe  lands  and 
tithes,  building  lands,  tithe  and  other  property  belonging 
to  the  curate  "  —  called  curate  here  for  the  first  time  — 
" of  Barlaston  in  the  county  of  Siaffbtd"  After  enumer- 
ating the  property  in  the  same  way  as  the  other  terriers 
did,  it  goes  into  a  very  special  enumeration  of  the 
tithes  to  which  the  curate  is  entitled.  It  is  signed  by 
the  curate,  by  the  churchwardens,  and  by  a  considerable 
number  of  the  parishioners;  and  this  enumeration  of 
tithes  includes  the  tithes  which   are  claimed  at  the 

E  e  S  present 
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1844*  present  time :  when  I  say  it  includes  them,  I  say  it 
generally :  I  am  not  going  into  detail  at  present.  This 
was  in  the  year  1698;  from  the  year  1698  down  to  the 
present  time  there  is  a  succession  of  terriers  corre- 
sponding in  substance  with  the  terrier  of  1698,  stating 
the  house,  the  lands  adjoining,  the  glebe  lands  and 
tithes,  which  are  there  enumerated,  as  belonging  to  the 
church. 

• 

So  that  there  is  for  a  period  of  more  than  200 
years,  an  enjoyment  of  what  is  now  claimed  by  the 
curate,  under  a  claim  of  right :  for  those  terriers 
are  a  constant  and  repeated  claim  of  right,  a  claim  of 
right  acquiesced  in  during  the  whole  of  that  period, 
not  only  by  the  parishioners,  but  also  by  those  parties 
who  are  supposed  to  have  been  successively  entitled  to 
this  property ;  they  never  interfering  for  the  purpose  of 
roakmg  any  claim  themselves,  although  they  must  have 
been  conversant  with  what  was  going  on  in  the  parish^ 
being,  during  the  whole  of  this  period,  entitled  to 
the  tithes  of  com  and  grain,  which  they  collected  from 
time  to  time  by  their  agent ;  and  the  head  of  the  family 
constantly  residing  in  the  immediate  neighbourhood. 

Now,  I  hardly  know  what  can  be  sufficiently  strong 
to  be  set  in  opposition  to  an  uninterrupted  enjoyment 
for  so  long  a  period,  under  a  claim  of  right,  submitted 
to  and  acquiesced  in  and  acknowledged  under  their 
hands,  by  persons  who  might  be  interested  to  dispute 
it,  and  no  counter  claim  whatever  being  made  during 
the  whole  of  that  period  by  the  only  person  who,  if 
the  present  curate  is  not  entitled  to  the  property,  would 
himself  have  been  entitled  to  the  enjoyment  of  it. 

But  I  think  this  is  not  all;  for  a  circumstance  has 
occurred  in  the  history  of  this  transaction,  which  it  is 

most 
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iDMt  material  to  advert  to.     In  the  year  17S69  an  ap-        1844. 

plication  was  made  by  Lord  Gawevy  who  was  at  that 

tnie  tenant  for  life  of  the  rectory,  to  the  governors  of 

Qaeen  Ann^s  bounty,  to  make  a  grant  to  this  curate ; 

and  the  application  was  made  on  the  ground  that  Lord 

Qmer  would  himself  contribute  to  the  extent  of  800/. 

and  upwards,  if  the  governors  of  Queen  Ann^s  bounty 

would  contribute  to  the  amount  of  200/.     This  was 

Acceded  to  by  the  governors ;  they  made  this  grant  of 

fOCtfi,  and  in  the  grant  they  recite  that  Lord  Gaaoer  had 

Bade  the  proposition  to  which  I  have  referred,  and  that 

he  also  made  a  corresponding  grant.     It  appears  how- 

eierthat,  in  that  respect,  there  is  some  mistake,  because 

diere  is  no  proof  of  Imy  such  grant  having  been  made 

\ff  Lord  GaweTf  though  there  actually  was  a  grant  made 

hf  the  governors  of  Queen  Ann^s  bounty  at  his  so- 

Edtation.     Now  it  can  hardly  be  supposed  that^  at  that 

time^  this  was  a  mere  stipendiary  curacy,  depending 

entirely  on  the  will  and  inclination  of  Lord  Oower,  be- 

canse,  in  that  case,  the  grant  by  the  governors  of  Queen 

Auu^s  bounty  would  have  been  substantially  a  grant  to 

Lord  Gamer  himself*     It  must  therefore  have  been 

naderatood  by  the  parties  at  that  time,  by  Lord  Gamer 

himself  as  owner  of  the  rectory,  that  this  was  a  curacy 

io  some  shape  or  other  endowed. 

On  the  other  hand  there  is,  as  I  have  said,  something 

i&dtreeof  the  terriers,  which  was  relied  on  as  confirming 

Ae  notion  that  the  enjoyment  of  this  property  by  the 

corate  had  always  been  merely  permissive.     In  those 

terriers,  the  first  of  which  is  dated  I  believe  about  the 

J^  1701,  after  enumerating  the  property,  this  passage 

<^ceiiTs:  ^  All  which  aforesaid  houses,  lands,  tithes,  and 

does  belong  to  the  incumbent,  when  he  is  nominated, 

ttd  the  properties  are  given  to  him  by  the  patron  of  our 

<!i>Bidi|  who  is  the  worshipful  ^vtjohn  Leoeson  Gamer  oi 

E  e  4  TrerUham:' 
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Trentfiam.^*  From  that  passage  it  is  inferred  that  there 
is,  first,  a  nomination,  and  then  a  separate  gift  of  these 
profits.  If  so,  there  would,  in  all  probability,  have  been 
some  instrument  evidencing  such  gift ;  no  such  instru- 
ment, however,  is  proved  to  have  ever  existed.  But  I 
do  not  put  that  construction  upon  the  passage ;  the  true 
construction  of  it  I  think  is,  that  the  curate  enjoys  these 
profits  upon  the  benefice  being  given  to  him,  not  that 
the  party  giving  the  benefice  had  any  property  in  the 
tithes,  &c.  The  passage,  however,  occurs  only  three 
times.  All  the  other  terriers  merely  mention  that  the 
nomination  to  this  curacy  is  in  some  member  of  the 
Leveson  family.  I  do  not  attach  therefore  much  weight 
to  this  circumstance ;  it  is  a  circumstance,  but  not  suffi- 
ciently strong  to  lead  me  to  alter  my  opinion  with  re- 
spect to  the  force  and  effect  of  the  long  and  uninter- 
rupted possession  and  enjoyment  which  the  curate  of 
this  parish  is  proved  to  have  had,  and  the  continual 
admission  of  his  right  by  those  parties  who  alone  were 
interested  in  contesting  it.  And  I  do  not  think  that  I 
should  be  doing  right,  if  I  were  to  hold  that  such  enjoy- 
ment, acquiesced  in  and  admitted  for  so  long  a  period  of 
time,  is  insufficient  to  establish  the  right  for  the  pur- 
pose of  this  suit,  merely  because  I  cannot  reconcile  it 
(which  I  confess  I  cannot)  with  some  of  the  ancient 
documents. 


Before  I  proceed  to  enter  into  a  detail  of  die  evidence 
respecting  the  moduses,  I  will  advert  to  an  objection 
made  in  point  of  law  as  to  the  way  in  which  they  are 
laid ;  it  is  said  they  are  badly  laid,  because  they  are 
laid  in  the  alternative ;  now  it  is  true  that  it  will  not  do 
to  say  that  a  sum  of  money,  payable  by  way  of  modus,  is 
payable  **  to  the  vicar  or  curate,"  or  "to  the  rector  or 
vicar;''  and  for  this  obvious  reason,  that  payment  to  the 
vicar  cannot  be  a  satisfaction  for  tithes  due  to  the  rector, 

or 
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or  vice  vend.  That  is  the  principle,  I  believe,  on  which 
those  decisions  have  proceeded ;  but  it  has  always  been 
considered,  and  must  be  considered,  that  a  modus  is  well 
pleaded  if  alleged  to  be  payable  to  the  person  entitled  to 
the  tithes  for  the  time  being:  that  has  never  been  disputed* 
It  is  stated  in  Mv.Eagl^shoo\i{a)f  who  argued  in  support 
of  the  objection,  that  it  is  sufficient  to  state  a  modus 
generally,  without  saying  to  whom  it  is  payable,  because 
it  will  be  presumed  to  be  payable  to  the  person  entitled 
to  the  tithe  for  the  time  being,  and  the  case  of  Btisk 
V.  Lewis  {b)  is  cited,  for  that  opinion ;  but  it  is  not  neces- 
sary to  go  so  far  as  that :  it  is  sufficient  to  say,  that  it 
is  good  to  lay  the  modus  as  payable  to  the  person  en- 
titled to  the  tithes  for  the  time  being.  There  can  be 
no  objection  to  that  in  principle ;  and  several  cases  were 
cited  at  the  bar,  among  others  the  case  of  Ord  v.  Claver^ 
ingj  in  confirmation  of  that  position.  That  was  an  issue 
directed  by  the  Court  of  Exchequer :  the  terms  of  the 
issue  were,  whether  a  certain  sum  was  payable  in  lieu  of 
certain  tithes  to  the  party  entitled  to  the  tithes  for  the 
time  being.  That  is  a  decisive  authority,  to  shew  that  it 
is  sufficient  to  lay  a  modus  as  payable  to  the  party  en- 
titled to  the  tithes  for  the  time  being ;  if  so,  it  certainly 
cannot  be  wrong  to  say,  that  it  is  payable  to  the  impro- 
priate rector  or  other  person  entitled  to  the  tithes  for  the 
time  being ;  for  that  is  precisely  the  same  thing. 


1844. 


[His  Lordship  then  took  a  review  of  the  evidence 
relating  to  the  moduses,  and,  ader  expressing  his  opinion 
that  the  issues  were  rightly  directed,  proceeded  as  fol- 
lows :] 


A    question  arose  in  the  course  of  the  discussion 
which  it  is  material  I  should  advert  to,  because  it  is  not 

only 
(a)  2  Eagle  on  Tithes^  112.  (6)  Jac.  S65. 
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only  of  importance  with  reference  to  the  trial  of  these 
issnesy  but  generally.  That  question  is,  whether  John 
Aston  is  a  competent  witness.  It  appears  that  he  is  an 
owner  of  property  in  the  parish,  and  also  in  the  district  to 
which  one  of  the  district  moduses  applies :  he  is  therefore 
interested  in  establishing  both  the  parochial  modus  and 
that  district  modus.  I  conceive  that  he  would  not  be  a 
competent  witness  if  it  were  not  for  the  statute  of  the 
S  &  4  ^.  4.  c.  42.,  nor  was  it,  I  think,  very  strenuously 
contended  that  he  would ;  but  I  am  of  opinion  that  that 
statute  does  not  at  all  apply  to  any  proceedings  in  a 
Court  of  Equity. 

I  have  read  over  and  considered  the  twenty-sixth 
dause,  and  the  terms  are  so  precise  and  distinct  as  ap- 
plicable to  courts  of  law,  and  courts  of  law  only,  that 
I  think  it  has  no  application  whatever  to  Courts  of 
Equity.  The  Vice  Chancellor  of  England  came  to  a 
di£krent  conclusion  in  the  case  of  Wheat  v.  Graham{a\ 
but  afterwards,  in  the  case  of  Hall  v.  Ellis  {b)j  he  ap- 
pears to  have  changed  his  opinion.  The  latter  case, 
therefore,  at  least  neutralises  the  authority  of  the 
former.  But  the  point  came  before  the  Court  of  Ex- 
chequer in  the  case  of  Barnes  v.  Stewart  {c) ;  and,  though 
Mr.  Baron  Alderson,  who  was  then  sitting,  appeared  to 
think  there  was  some  doubt  on  the  subject,  yet  he  in- 
clined strongly  to  the  opinion  that  the  act  of  parlia- 
ment did  not  apply  to  proceedings  in  a  Court  of  Equity ; 
and,  on  a  subsequent  occasion,  on  the  trial  of  a  modus, 
where  the  question  was,  whether  an  occupier  or  an 
owner  could  be  admitted  as  a  witness  to  prove  the 
modus,  the  same  judge  expressed  a  decided  opinion 
that  he  could  not,  and  that  the  act  of  parliament  did 
not  apply.  He  did  not,  however,  rely  on  his  own  judg- 
ment 


(a)  7  Sm.  61. 


(c)  1  Y.^Coll,l23. 
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iDentonly,  but,  according  to  the  report,  he  consulted 
the  other  Judges  of  the  Court,  and  they  were  all  of 
opinion  that  the  act  of  parliament  did  not  apply  to  any 
proceeding  in  a  Court  of  Equity.  I  take  that  to  be  a 
KNmd  opinion,  and  on  that  authority,  which  coincides 
irhli  my  own  view  of  the  construction  of  the  act,  I  think 
kt  Mr.  Aston  was  not  a  competent  witness,  for  the 
mrpose  of  proving  either  the  parochial  modus,  or  the 
Dodns  applicable  to  the  district  in  which  he  is  a  land- 
ywner. 


I  have  looked  at  this  question  with  some  anxiety,  bcr 
Hue  it  is  a  most  important  feature  in  this  case ;  for  I 
hmk  there  will  be  very  great  difficulty  in  establishing 
MDy  parts  of  the  case  if  John  Aston^s  evidence  is  ex- 
Jnded.  I  am  aware  that  another  Act  has  been  passed 
utce,  which  would  make  him  a  competent  witness  (a) ; 
but  diere  is  a  clause  in  it  which  excepts  pending  suits. 
[  wish  it  therefore  to  be  understood,  that  I  have  only 
^ken  of  him  hitherto  as  a  witness  in  the  cause  up  to 
thb  point.  It  will  be  for  the  learned  Judge  who  tries 
the  issues  to  exercise  his  own  judgment  as  to  whether 
^  Do^  upon  the  feigned  issues  directed  by  this  Courts 
Iris  evidence  is  admissible ;  subject,  of  course,  to  my  re- 
riew  hereafter ;  but  I  think  that  I  ought  not  in  the  first 
hntance  to  state  my  opinion  upon  that  point. 

Upon  the  whole  case,  I  think,  for  the  reasons  I  have 
itited,  that  the  judgment  of  the  Vice-Chancellor  was 
correct,  and  that  both  the  appeals  must  be  dismissed : 
tsboth  sides  have  appealed  there  will  be  no  costs. 

(a)  6  &  7  Vict.  c.  J5. 
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An  by  several 
deeds  of  the 
fame  date, 
granted,  for 
valuable  con- 
siderations, 
several  an- 


BULWER  V.  ASTLEY. 


TTTILLIAM  EARLE  BULWER,  by  his  will, 

^^     dated  the  21st  of  February  1803,  directed  that 

his  funeral  and  testamentary  expenses,  and  all  his  debts 

and  legacies  should  be  paid  and  satisfied  as  soon  as 

conveniently  might  be  after  his  death.     He  then  gave 

nuid^orrent-  several  pecuniary  legacies  and  annuities,  and  authorised 

charges  for        ^^j  empowered  his  executors  to  provide  funds  for  an- 

lives,  to  be  ,     •  .  .  "^         ■   , 

issuine  and       swering  the  several  annuities  thereby  given,  either  by 

certain  red       investing  so  much  money  in  the  purchase  of  stock  in 
estates,  of        the  public  funds  or  on  real  securities,  as  would  produce 

ivhich  he  WAS 

the  owner  re-  ^^  annual  income  sufficient  to  discharge  the  same  re- 
spectively (which  money  so  to  be  invested,  was,  after 
the  determination  of  such  respective  annuities,  to  return 
to  and  become  part  of  his  personal  estate  for  the  pur- 
poses of  that  his  will),  or  by  sinking  money  in  the 
purchase  of  annuities  during  the  lives  of  the  annuitants 
respectively,  or  by  any  other  advisable  method,  at  the 

!I2«;^i°..i!lf    discretion  of  his  executors.     He  then  devised  all  his 

original  price, 

real  estates  to  his  executors,  upon   trust  in  the  first 
place  to  raise  by  mortgage  a  sum  sufficient  in  aid  of  his 

personal 


serving  to 
himself  and 
his.  heirs,  in 
each  case,  a 
power  to  re- 
purchase the 
annuity,  on 
pajmient,  at 
three  months* 


together  with 
a  half-yearljr 
payment  of 
It  in  advance. 
Each  annuity 

was  secured  by  the  personal  covenant  of  the  ^antor,  by  clauses  of  distress  and  entry 
in  case  it  should  be  a  certain  number  of  days  m  arrear,  and  by  a  warrant  of  attorney 
to  confess  judgment  against  the  grantor  for  double  the  original  price.  And  by 
another  deed  of  even  date  which  recited  the  annuities  as  being  respectively  subject 
to  "  a  proviso  for  redemption  or  repurchase,"  the  real  estates  on  which  they  were 
chargeo.  were  conveyed  to  trustees  for  a  term  of  years,  with  a  power  of  sale  to 
secure  the  regular  payment  of  them,  and  subject  thereto  on  trust  for  the  grantor. 
The  grantor  by  his  wiii  chareed  his  real  estates  in  aid  of  liis  personal  estate  with  the 
payment  of  his  debts,  other  Uian  mortgage  debts,  and  subject  thereto,  devised  them 
in  strict  settlement. 

Held,  (reversing  the  judgment  below,)  that  the  annuities  were  to  be  treated  as  se- 
curities for  the  repayment  of  loans,  and  consequently  that  the  value  of  them  (there  being 
no  personal  assets  for  their  payment)  was,  by  virtue  of  the  will,  a  charge  upon  the  corpus 
of  the  real  estates,  and  that  the  tenant  for  life  of  the  real  estates,  as  between  him  and 
the  remainder-man,  was  only  liable  to  keep  down  the  interest  on  such  value. 
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personal  estate,  to  pay  and  discharge  his  debts,  except 
those  due  on  mortgage,  and  the  annuities  and  legacies 
thereby  given,  and  his  funeral  expenses ;  and  upon  fur- 
ther  trust,  out  of  the  annual  rents,  and  profits,  to  raise 
and  levy  the  yearly  sum  of  500Z.  to  form  an  accumu- 
lating fund  for  the  payment  of  the  principal  of  the 
mortgage  debts  which  should  be  charged  on  his  real 
estates  at  the  time  of  his  death,  until  they  were  all  pud 
off;  and  subject  to  such  trusts,  he  directed  that  his 
trustees  should  hold  the  estates  on  trust  for  the  plaintiff 
for  life,  with  remainder  for  his  first  and  other  sons  in 
tail  with  several  remainders  over* 


BULWER 
V. 

AsTLir. 


At  the  time  of  the  testator's  death,  which  happened  in 
the  year  1807,  his  real  estates  were  subject  to  a  great 
number  of  mortgages,  and  they  were  also  charged  with 
certain  annuities  or  rent  charges  which  he  had  granted 
by  indentures  for  valuable  considerations. 


By  one  of  those  indentures,  dated  the  22nd  of  AuguU 
1806  and  made  between  William  Earle  Bulwer  (the  tes- 
tator) of  the  one  part,  and  John  BetUley  and  Kirk  Boott 
of  the  other  part,  after  reciting  a  memorandum  of  agree- 
ment dated  the  12th  of  Jtdy  1806,  by  which  it  was 
agreed  that  W.  E.  Btdwer  should  on  or  before  the  12th 
of  August  then  next,  or  as  soon  afterwards  as  conve- 
niently might  be,  in  consideration  of  the  sum  of  S500i!» 
to  be  paid  by  the  said  J.  Bentley  and  K.  Boott  in  equal 
proportions,  convey  and  assure  unto  the  said  J.  Bentlcy 
and  K,  Boott  as  tenants  in  common,  their  respective  ex- 
ecutors, administrators  and  assigns,  an  annuity  or  clear 
yearly  rent  charge  of  389/.  for  the  lives  of  four  persons 
to  be  nominated  by  the  said  J.  Bentley  and  K.  Boott^ 
and  the  life  of  the  survivor,  such  annuity  or  rent  charge 
to  be  charged  upon  and  issuing  and  payable  but  of  the 
hereditaments  and  premises  thereinafter  mentioned ;  and 

that 
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1845.  that  all  expcDses  attgtwfing  the  sale  and  pordiase  of  the 
aaid  aonuitj,  and  of  inTesdgatiiig  and  perfectii^  the  title 
to  the  estates  npon  whicb  it  was  to  be  secured,  should 
be  borne  and  paid  by  the  said  W.  E.  Btdwer;  and  that  it 
dKNiId  be  lawful  for  the  said  W*  £.  Butwer^  his  heirs, 
cxecnton,  administrators  and  assigns,  to  repurchase  and 
boy  up  the  said  annuity  or  rent-diarge  upon  the  terms  and 
conditions  hereinafter  mentioned.  And  further  recfting 
that,  in  part  perfimnanceof  the  said  agreement,  the  said 
W.  JSL  Bidwer  had  executed  a  warrant  of  attorney, 
bearing  even  date  with  that  indenture^  to  confess  judg- 
ment against  him  at  the  suit  of  the  said  J.  Benikj^  and 
K,  Boon  for  the  sum  of  700(M!.  and  costs  of  suit,  for 
better  securing  the  due  payment  of  the  said  annuity  or 
rent  charge,  at  or  on  the  days  and  times  and  in  manner 
thereinafier  mentioned.  It  was  witnessed  that  in  further 
pursuance  and  performance  of  the  said  agreement  and 
in  consideration  of  the  sum  of  3500/.  then  paid  by  the 
said  c7.  Bentley  and  K.  BooU  in  equal  proportions  to  the 
said  W.  E.  Bulwer,  he  the  said  IV.  E.  Bulwer  did  grant, 
bargain,  sell,  and  confirm  unto  the  said  J.  Bentley  and 
K.  Booihj  as  tenants  in  common,  their  respective  exe-> 
cntors,  administrators  and  assigns,  one  clear  annuity  or 
yearly  rent-charge  of  889/.,  to  be  charged  upon  and  to  be 
issuing  and  payable  during  the  term  of  99  years  if  four 
persons  therein  named,  or  the  survivors  or  survivor  €)f 
them,  should  so  long  live,  from  and  out  of  the  heredita- 
ments and  premises  therein  mentioned,  and  to  be  payable 
by  two  equal  half-yearly  payments  on  the  22nd  of  JPefr- 
ruary  and  the  22nd  of  August  in  every  year,  with  a 
proportional  part  of  the  said  annuity  or  rent-charge 
from  such  of  the  said  half-yearly  days  of  payment  as 
should  next  precede  the  death  of  such  survivor.  And 
the  said  fV.  E.  Sm/w^  thereby  covenanted  that  if  the  said 
annuity  or  rent-charge  should  be  unpaid  by  the  space  of 
fourteen  days  after  any  of  the  days  appointed  for  the  pay- 
ment thereof,  it  should  be  lawful  for  the  said  J.  Bentley 

and 
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ttd  ILBoaU^  there  respective  executors,  &c  to  enter  1843. 
jilo  and  distrain  upon  the  said  hereditaments  and  pre- 
mm  for  the  amount  so  in  arrear,  and  all  costs  &c^  and 
'i  tfie  said  annuity  or  rent-charge  should  be  unpaid  by 
^qMoe  of  twenty-eight  days,  it  should  be  lawful  for 
than  to  enter  upon  the  said  hereditaments  and  premises, 
■d  to  receive  and  take  the  rents  and  profits  thereof 
■ttU  they  should  thereby  be  paid  and  satisfied  the  said 
Huniity  or  reot-chai^  and  the  arrears  thereof  and  all 
costs  &C.  And  the  said  W,  E.  Bidwer  further  covenan- 
led  to  pay  the  said  annuity  or  rent-charge,  and  such  pro- 
portional part  thereof  as  aforesaid,  at  the  days  and  times, 
ind  in  manner  thereinbefore  mentioned.  And  the  said 
A  BenUey  and  IL  Boott  also  covenanted  that  if  ^  £L 
JMner,  his  heirs,  executors,  or  administrators  should, 
itiBj  time  after  the  12th  of  August  1808,  be  desirous 
rf  repurchasing  the  said  annuity  or  rent^harge,  and 
ihnild  give  to  the  said  J.  Bentley  and  IL  BooU  their 
lopective  executors,  administrators,  or  assigns,  three 
cdendar  months'  notice  in  writing  of  such  desire,  and 
ifoii  ihe  expiration  of  such  notice  or  at  any  time  after- 
wds,  upon  giving  three  calendar  months'  such  notice, 
riKNild  pay  to  the  said  J.  Bentley  and  K.  Boottj  their 
mpective  executors,  &c.,  the  sum  of  3694/.  105.  being 
tfie  original  purchase-money  of  the  said  annuity  or  rent- 
dia]ge,'and  one  half-yearly  payment  thereof  in  advance, 
l^pther  with  all  arrears  that  should  then  be  due  on  the 
Hid  annuity,  and  also  a  proportional  part  of  the  same 
Aboi  the  last  day  of  payment  thereof  preceding  such 
purchase,  up  to  and  inclusive  of  the  day  of  payment 
of  mch  repurchase-money,  and  all  costs  which  should 
hive  been  incurred  in  recovering  the  payment  of  the 
Aid  annuity  when  in  arrear,  then  the  said  J.  Bentley 
lod  K»  Boottf  their  respective  executors  &c.,  should  and 
voold  accept  the  said  sum  of  S694/.  105.  as  and  for 
be  price  of  repurchase  and  in  satisfaction  and  full  dis« 

charge 
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charge  of  the  said  annuity,  and  then  and  from  thence- 
forth the  said  annuity  or  rent-charge,  and  all  payments 
in  respect  thereof,  and  all  powers  and  authorities  therein 
contained  for  recovering  the  same,  should  cease  and 
determine,  and  the  said  J.  BentUy  and  K.  Booit,  their 
respective  executors,  &c.,  should  and  would  at  the  costs 
of  the  said  IV.  E.  Btdwer^  his  heirs  &c.,  deliver  up  the 
said  indenture  to  be  cancelled,  and  acknowledge  satis- 
faction on  the  record  of  the  said  judgment. 


By  another  indenture  of  the  same  date  and  in  the  same 
form  as  the  last,  the  same  estates  were,  in  consideration  of 
500/.,  charged  with  an  annuity  of  SSL  1  Is.  for  three  lives, 
to  one  Cordelia  Skedes.  And  both  those  annuities  were 
further  secured  by  an  indenture  of  demise  of  the  same 
date,  by  which  the  estates  out  of  which  the  annuities 
were  made  payable,  were  conveyed  to  trustees  for  a  term 
of  SOOO  years  on  trust  for  sale,  in  case  either  of  the 
annuities  should  at  any  time  be  sixty  days  in  arrear, 
and  in  the  meantime  on  trust  for  the  testator,  (a) 

This  suit  was  instituted  in  the  year  1808  (the  Plain- 
tiff being  then  an  infant)  for  the  execution  of  the  trusts 
of  the  will.  The  Master,  in  his  report  upon  the  usual  re- 
ference as  to  the  debts  due  from  the  testator  at  the  time 
of  his  death,  made  no  mention  of  the  annuities,  but  in 
his  report  under  another  reference  he  included  the  an- 
nuities granted  by  the  testator  during  his  lifetime,  as 
well  as  those  bequeathed  by  his  will,  amongst  the  in- 
cumbrances affecting  the  real  estates. 

At  the  hearing  of  the  cause  for  further  directions 
before  the  Vice-Chancellor  (Sir  J*  Leach)  on  the  8th  of 

M(uxh 

(a)  This  indenture,  in  reciting  as  *'  a  proviso  for  redemption  or 
the  former  ones,  spoke  of  the  repurchase,"  and  sometimes  as 
clause  of  repurchase  sometimes      <'  a  proviso  for  redemption*'*  ^ 
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March  1822,  being  two  years  after  the  Plaintiff  had 
attained  twenty-one,  an  order  was  made,  by  which  it  was 
amongst  other  things  declared,  that  the  Plaintiff,  having 
been  let  into  the  receipt  of  the  rents  and  profits  of  the 
real  estates,  was  bound  to  keep  down  the  annuities  from 
the  time  he  attained  his  age  of  twenty-one.  And 
shortly  after  the  date  of  that  order,  an  Act  of  parliament 
was  obtained,  under  the  sanction  of  the  Court,  and  at 
the  instance  of  the  Plaintiff,  by  which  the  real  estates  of 
the  testator  were  vested  in  certain  persons  on  trust,  by  a 
transfer  or  consolidation  of  the  existing  mortgages,  or 
by^  a  new  mortgage,  and,  subject  to  such  mortgages,  by 
a  sale  of  certain  parts  of  the  estates,  to  raise  a  sum  of 
money  sufficient  to  pay  off  all  the  mortgages  and  incum- 
brances mentioned  in  the  Master's  report  {except  anntd^ 
ties)^  including  the  specialty  and  simple  contract  debts  of 
the  testator. 


184S. 


The  Plaintiff  continued  to  pay  the  annuities  out  of 
the  rents  and  profits  of  the  estates,  in  pursuance  of  the 
order  of  the  8th  oi  March  1822,  down  to  the  year  1842, 
when  he  presented  a  petition  of  rehearing  against  so 
much  of  that  order  as  directed  him  to  keep  down  the 
annuities ;  alleging  that  as  to  the  annuities  granted  by 
deed  he  had  only  lately  discovered,  by  inspection  of  the 
deeds,  which  had  been  brought  into  the  Master's  office 
for  the  prosecution  of  some  recent  enquiries,  that  those 
annuities,  although  secured  on  the  real  estates,  were  in 
fact  debts  of  the  testator,  to  which  he  had  made  himself 
personally  liable,  and  therefore  contending  that  the} 
ought  to  have  been  provided  for  under  the  general  charge 
in  the  will  for  the  payment  of  the  testator's  debts,  and 
that  the  annuities  bequeathed  by  the  will  ought  also  to 
have  been  raised  and  provided  for  out  of  the  personal 
estate  or  by  a  mortgage  of  a  sufficient  part  of  the  real 
estates  according  to  the  directions  of  the  will,  and  that  the 
Vol.  I.  F  f  value 
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value  of  the  annuities  at  the  time  when  the  Plaintiff  came 
of  age  ought  now  to  be  ascertained ;  and  that  he  ought 
to  be  charged  with  interest  only,  at  4  per  cent*,  on  such 
value,  and  to  be  reimbursed  out  of  the  estate  what  he 
bad  overpaid. 


The  appeal  now  came  on  to  be  heard. 

Mr.  Jtnnej/f  Mr.  Humphry^  and  Mr.  Blufity   for  the 
Appellant,  the  tenant  for  life. 

It  will  not  be  disputed  that  as  to  tlie  annuities  be- 
queathed by  the  will  the  order  in  question  is  erroneous, 
inasmuch  as  those  annuities  are  by  the  express  terms 
of  the  will  to  be  provided  for  out  of  the  personal  estate 
or  in  default  that  by  mortgage  of  the  real  estates.  But 
we  submit  that  the  order  is  also  erroneous  as  regards 
the  annuities  granted  by  deed.  Independently  of  the 
notorious  fact,  that  what  are  called  sales  of  annuities  are 
generally  mere  contrivances  for  obtaining  loans  of  money 
at  high  rates  of  interest,  the  provisions  of  the  deeds 
in  this  case  afford  positive  evidence  that  the  present 
transactions  were  of  that  nature.  First,  there  is  the 
stipulation  that  the  grantor  should  pay  the  expenses : 
secondly,  there  is  the  proviso  for  repurchase  or  redemp- 
tion, (for  the  words  are  used  indiscriminately,)  and 
the  personal  covenant  of  the  grantor ;  both  of  which 
have  in  former  cases  been  held  to  be  characteristic  of  a 
loan  as  distinguished  from  a  sale :  Flqyer  v.  Sherard  (a), 
Laidey  v.  Hooper  (i),  Melhr  v.  Lees{c) :  thirdly,  there  is 
the  warrant  of  attorney  to  confess  judgment  for  double 
the  amount  of  the  sum  advanced,  which  shews  still  more 
conclusively  that  the  essence  of  the  transaction  in  each 

case 


(a)  Amb,  18. 
{fi)  3  Atk.  S78. 


(c)  8  Atk.  494. 
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case  was  a  loan  of  money  and  not  the  sale  of  an  interest 
in  land. 

If  that  be  so,  it  follows  that  the  effect  of  the  trans- 
actions  was,  to  establish   the   relation   of  debtor   and 
creditor  between  the  parties.     It  is  true  that  the  lender 
had  not  the  right,  usually  incident   to  that  character, 
of  recovering  the  money  advanced,   inasmuch  as   the 
contract  gave  to  the  borrower  the  option  of  repaying 
the  loan,  either  in  a  gross  sum  or  in  the  form  of  an 
annuity:   but  the  relation  of  debtor  and  creditor  did 
not  the  less  subsist,   because  the  rights   and  remedies 
usually  incident  to   it   were  modified  by  the  peculiar 
terms  of  the  contract*     In  the  case  of  a  WekA  mort- 
gage, the   mortgagee   has  no   right  to  foreclose  or   to 
bring  an  action  for  the  recovery  of  the  sum  advanced, 
but  only  a  right  to  receive  the  rents  and  profits  of  the 
estate  till  he  has  been  repaid  principal  and  interest ;  but 
it  has  nevertheless  been  decided  that  the  heir  of  the 
mortgagor  is  entitled  to  have  the  personalty  applied  in 
ease  of  the  real  estate :   Howel  v.  Price,  (a)     The  au- 
thority of  that  decision  was  recognised  in  Longuet  v. 
Scawen  (i),  and  the  principle  of  it  extended  to  an  an- 
nuity transaction  like  the  present;  the  question  there 
being  whether  the  annuity,  which  was  charged  on  land 
and  limited  by  the  terms  of  the  deed  to  the  grantee  and 
his  heirs,  but  made  redeemable  on  payment,  at  a  quar- 
ter's notice,  of  the  principal  sum  advanced,  was^  as  be- 
tween the  real  and  personal  representative  of  the  grantee, 
to  be  considered  real  or  personal  estate:  and  on  the 
principle  that,  from  the  nature  of  the  transaction,  the 
grantor  and  grantee  stood  in  the  relation  of  debtor  and 
creditor  to  each  other,  and  that  the  grant  of  the  annuity 
was  only  one  of  two  ways  agreed  upon  between  the  par- 
ties for  the  repayment  of  the  loan,  Lord  Hardmcke 

decided 

(a)  Prec.  Chan.  477.  {If)  1  Vez.  402. 
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decided  that  the  annuity  was  personal  estate,  and  that 
the  heir  was  a  trustee  of  it  for  the  executor.  That  deci- 
sion, involving  and  affirming  as  it  does  the  principle  for 
which  we  now  contend,  is  a  distinct  authority  in  support 
of  this  appeal :  and  the  result  is,  that,  at  the  time  of  the 
testator's  death,  the  annuities  constituted  debts  within  the 
meaning  of  the  charge  in  the  will,  and  as  such  ought  to 
have  been  provided  for  out  of  the  corpus  of  the  real 
estate,  there  being  no  personal  assets  for  their  payment. 


Mr.  Roupell  and  Mr.  CoUyer^  for  the  Respondent,  the 
remainderman  in  tail. 

As  to  the  annuities  granted  by  the  deed  the  order 
is  right.  The  whole  of  the  argument  on  the  other 
side  proceeds  upon  the  assumption  that  those  annuities 
were  intended  merely  as  securities  for  loans  of  money : 
but  the  deeds  will  bear  no  such  construction.  The 
recitals  in  them  are  not,  like  the  recital  in  a  mortgage 
deed,  that  the  grantor  had  applied  to  the  grantee  to 
lend  him  a  sum  of  money,  but  that  the  grantor  had 
agreed  to  convey  and  assure  a  rent-charge,  which  is  the 
form  of  recital  in  a  deed  of  sale.  The  clause  of  repur- 
chase, so  far  from  giving  to  the  transaction  the  character 
of  a  loan,  leads  to  a  contrary  inference,  unless  it  is  to  be 
treated  as  equivalent  to  the  ordinary  redemption  clause 
in  a  mortgage,  which,  in  the  present  state  of  the  law,  it 
cannot  be.  The  cases  cited  in  support  of  that  position 
were  decided  at  a  time  when  the  sale  of  an  annuity  with 
a  power  of  repurchase  was  looked  upon  as  usurious,  and 
on  that  ground  the  Court  allowed  such  an  annuity  to 
be  redeemed  upon  the  principle  of  an  ordinary  mort- 
gage, that  is,  by  treating  the  past  payments  of  the  an- 
nuity as  payments  on  account  of  interest  and  principal. 
But  that  doctrine  has  long  since  been  exploded.  Lmham 
V.  Child  (a),  Fox  v.  Macreih.  (b)  And  the  reservation 
of  a  power  of  repurchase  in  the  sale  of  an  annuity  or 

rent- 
(a)  1  B.  C.  C.  92.  (b)  2  B,  C.  C.  400.  See  p.  4]  3. 
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rent-charge  differs  now  in  no  respect  from  a  similar 
rcsenration  in  the  sale  of  the  land  itself,  in  which  case 
it  was  never  supposed  to  give  to  the  transaction  the 
character  of  a  mortgage.  *^  A  clause  of  repurchase  in 
the  grant  of  an  annuity,"  says  the  learned  author  of  the 
Esuttf  on  Uses  and  Trusts  {a\  <*  is  introduced  upon  the 
same  principle  that  a  vendor  of  an  estate  in  fee  simple 
stipulates  with  his  vendee  that  he  may  be  at  liberty' 
within  a  given  time  and  for  a  certain  sum,  to  repurchase 
the  estate.  An  annuity,  granted  subject  to  a  clause  of 
repurchase,  differs  from  a  mortgage  or  security  for  money 
io these  points:  in  a  mortgage  the  principal  debt  still 
oontinQes,  until  the  equity  of  redemption  be  foreclosed ; 
but  upon  the  purchase  of  an  annuity  the  principal  is  gone 
for  ever,  and  consequently,  if  the  repurchase  be  made, 
the  money  paid  upon  that  occasion  is  not  in  discharge 
of  a  debt,  but  as  the  consideration  for  a  new  purchase.'' 

If  such  be,  according  to  the  present  doctrine  of  the 

^urt,  the  effect  of  the  clause  of  repurchase,  there  is 

nothing  else  in  the  deeds  which  will  justify  the  court  in 

^ting  the  annuities  as  securities  for  loans.    They  are,  in 

^e  first  instance,  charged  upon  and  made  payable  out  of 

^  real  estates ;  and,  where  land  is  primarily  charged, 

^e  tenant  for  life  must  bear  the  burden   during  his 

**>!€:    TVaq/  v.  Hereford  (b)j   Revel   v.    Watkinson  {c) ; 

^^  the  addition  of  a  personal  covenant  by  way  of  col- 

^^t^rai  security  will  not  shift  the  burden  to  the  personal 

^•^te :  Bagot  v.  Oughion  (d),  Evelt/n  v.  Evelyn  (e),  Co* 

^^^••^  V.  Coventry  (g\  Edwards  v.  Freeman  {h)  Lanoy  v. 

Duke  of  Aihol  {i\  Tweddell  v.  Tweddell  (A),  Shafio 

Skafto  (/),  Ex  parte  Digby.  {m) 


?^ 


As 


(a)  Volii.  p.  3 12. 
\h)  2  B.  C.  C.  128. 
(c)  1  Vex.  93. 
{i)  1  P.  Wmt.  547. 
(e)  2  P.  Wmt.  659. 
[g)  IHd.  222. 


(A)  Ibid,  455. 
(t)  2  Atk.  444. 
(*)  2  B.  C.  C.  101. 
(/)  1  Cox,  207. 
(i»)  Jac.  235, 
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As  to  the  case  of  Longuet  v.  Scaweriy  even  supposing 
il  to  be  an  authority  for  treating  these  transactions  as 
loans,  which,  for  the  reason  already  stated,  we  submit  that 
it  is  not,  it  is  no  authority  for  holding  that  the  annuities, 
that  is,  the  present  value  of  them  at  the  testator's  death, 
constituted  debts  within  the  meaning  of  the  charge  in 
this  will :  on  the  contrary,  it  is  rather  to  be  inferred  from 
Lord  Hardwtck^s  reasoning  in  that  case,  that  if  the 
question  had  been  whether  the  value  of  the  annuities,  at 
the  grantor's  death,  constituted  a  debt,  he  would  have 
decided  in  the  negative,  for  in  the  case  of  Hawel  v.  PricCy 
to  which  he  refers,  the  reason  expressly  assigned  by  the 
Court  for  holding  that  the  sum  originally  advanced  upon 
the  mortgage  security  still  constituted  a  debt  from  which 
the  heir  of  the  mortgagor  was  entitled  to  be  exonerated 
out  of  the  personal  estate,  was,  that  although  the  mort- 
gagee had  no  power  to  recover  it  by  action  of  debt  or 
covenant,  yet  he  had  a  remedy  for  it  by  taking  pos- 
session of  the  real  estate,  and  paying  himself  out  of  the 
rents  and  profits.  In  the  present  case  the  annuitants 
have  no  such  remedy  for  any  thing  beyond  the  instal- 
ments of  the  annuity  as  they  accrue  due. 


Even  where  an  annuity  is  secured  by  a  personal 
covenant  only,  the  annuitant  is  not  a  creditor  for  the 
present  value  of  it  at  any  particular  time,  but  only  for 
the  arrears  :  Read  v.  Blunt  (a) ;  from  which  it  follows, 
that  in  the  administration  of  the  estate  of  the  grantor, 
the  Court  has  no  jurisdiction  to  set  a  value  on  the  an- 
nuity. (6)  A  legislative  provision  was  necessary  to  give 
that  jurisdiction  in  bankruptcy  (c),  for  there  is  no  debt 
until   the  annuity  is  in  arrear,  and  then  only  for  the 

amount 

(a)  5  Sim,  567.  the  penalty  of  a  bond,  which  had 

{b)  But  see  Franks  v.  Cooper,      become  forfeited  at  law  bv  the 

4  Vet,  76J.,  in  which  ca«e,  how-      unnuity  having  fallen  into  arrear. 

ever,  the  annuity  was  secured  by  (c)  6  G,  4.  r.  16.  i.  54. 
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amount  of  the  arrear.  How,  then,  can  the  present  value 
of  these  annuities  at  the  testator's  death,  or  at  any  other 
period,  be  considered  debts  within  the  meaning  of  the 
charge  in  the  will  ?  What  the  testator  has  directed  is, 
that  his  debts  shall  be  paid  and  satisfied,  and  it  will  not 
be  contended  that,  under  that  direction,  the  executors 
would  have  been  warranted  in  repurchasing  the  an- 
nuities :  but  yet  that  is  the  only  way  in  which,  if  con- 
sidered as  debts,  they  could  have  been  ^^  paid  or  satis- 
fied." Those  words  alone,  are  sufficient^  to  shew  that 
the  testator  could  not  have  intended  to  include  these 
annuities  under  the  description  of  his  debts. 

Mr.  Tinnet/i  in  reply. 


184S. 


BULWER 

V, 
ASTLBY. 


TTie  Lord  Chancellor. 

I  think  the  annuity  or  rent-charge  in  this  case  was 
only  a  security  for  the  money  advanced,  and  that  it  was 
so  intended  by  the  parties.  The  mode  of  borrowing 
moi^ey  upon  annuity  is  of  common  occurrence.  The 
^fi^ct  of  the  transaction  is,  that  the  money  borrowed  is 
to  be  repaid  by  instalments,  consisting  partly  of  interest 
Ai^d  partly  of  principal :  whether  the  annuity  be  for  a 
ternn  of  years  or  for  a  life  or  lives,  the  transaction  is  in 
substance  the  same.    The  value  of  the  life,  in  respect  of 

• 

^^  probable  duration,  is  a  matter  of  calculation,  and,  as 
"^^  principal  is  put  in  hazard,  the  amount  of  the  interest 
^  *^ot  regulated  by  the  Statute  of  Usury,  which  is  the 
^^'^Jjr  material  distinction. 


1844. 
April  1 7. 


c] 


Xn  the  case  now  before  the  Court,  the  deed  contains  a 
^^sefor  the  repurchasing  of  the  annuity,  which  cannot, 
^tink,  in  this  case  be  distinguished  from  a  clause  of 
emption,  which  has  always  been  considered  a  very 
^ng,  if  not  a  decisive  circumstance,  to  shew  that  the 
usaction  was  in  reality  a  loan,  and  that  the  convey- 

F  f  4  ance 
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anoe  was  intended  only  as  a  security.  In  Flayer  v. 
Shaxird{a)f  Lord  Hardmcke  took  the  distinction  between 
a  sale  of  an  annuity  absolutely,  and  the  sale  of  a  re- 
deemable annuity,  which,  he  said,  was  considered  by 
the  Court  as  a  loan. 


Here  the  sum  stipulated  to  be  paid  for  the  repur- 
chase is  **  to  be  accepted  and  taken  in  satisfaction  and 
full  discharge  of  the  annuity,  yearly  rent-charge,  &c^ 
and  all  powers  for  enforcing  it  shall  thenceforth  cease 
and  determine,"  &c.  Although  the  word  repurchase  is 
used,  this  is  in  substance  a  stipulation  for  redemption : 
it  would,  I  think,  be  difficult  to  construe  it  otherwise ; 
and  in  fact  in  the  indenture  of  demise  between  the  same 
parties,  and  part  of  the  same  transaction,  the  proviso  is 
described  as  a  proviso  for  repurchase  or  redemption; 
and  this  is  several  times  repeated,  using  the  words  in- 
dbcriminately  and  in  the  same  sense  —  a  circumstance 
which  also  occurred^  and  was  relied  upon  by  the  Court, 
in  Ltmguet  v.  ScaxDeru  {b)  In  that  case  Lord  Hard" 
mcke  is  reported  to  have  said,  *<  It  is  well  known  that 
the  Court  leans  extremely  against  contracts  of  this  kind, 
where  the  liberty  of  repurchasing  is  made  at  the  same 
time  and  concomitant  with  the  grant."  "  There  is,  in- 
deed," he  observes,  ^<  a  distfnction  in  the  nature  of  the 
transaction  between  a  power  of  redeeming  and  of  re- 
purchasing, obtained  by  usage  which  governs  the  sense 
of  words :  but  where  the  stipulatibn  for  the  liberty  of 
repurchasing  is  part  of  the  same  transaction,  the  Court 
goes  very  unwillingly  into  that  distinction,  and  en- 
deavours, if  possible,  to  bring  them  to  be  cases  of  re- 
demption." This  principle  applies  directly  to  the  present 
case:  the  stipulation  for  the  repurchase  or  redemption  (for 
the  terms  are  used  synonymously)  was  contemporaneous 
with  the  grant,  and  a  part  of  the  same  transaction. 

The 

{a)  Ambl,  18.  {b)  1  Vez.  402. 
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The  deed  also  contains  a  stipulation  similar  to  one 
relied  upon  by  the  same  learned  Judge  in  the  case  of 
Landey  v.  Hooper  (a),  viz.  the  notice  required  of  the  inten- 
tion to  repurchase,  and  the  condition  for  the  repayment  of 
the  original  purchase-money,  with  all  arrears,  and  half  a 
year's  interest  in  addition :  so  as  to  allow  ample  time, 
according  to  the  expression  there  used,  ^^  to  find  out 
another  hand  to  take  the  money,''  and  to  be  secure  of 
the  interest  in  the  meantime :  Mellor  v.  Lees,  (b) 


It  is  not  immaterial  to  advert  to  the  personal  cove- 
nant for  payment  of  the  annuity.  In  the  event  of  any 
omission,  an  action  might  be  immediately  brought  upon 
this  covenant ;  but  there  would  be  no  present  remedy 
against  the  property:  the  clause  of  distress  could  not 
be  enforced  until  fourteen  days  after  default  made,  the 
power  of  entry  not  till  twenty-eight  days,  and  the  au- 
thority to  sell  not  before  sixty  days.  This  leads  to  the 
inference  that  the  estate  was  looked  to  in  thjs  transaction 
only  as  a  security.  The  personal  estate  having  been 
augmented  by  this  advance,  that  estate  would  of  course 
be  the  primary  fund  to  discharge  the  claim. 

With  respect  to  the  act  of  parliament,  it  does  not  ap- 
pear to  me  to  affect  the  question,  which  is  merely  as  to 
how  the  debt  is  to  be  paid  as  between  the  tenant  for  life 
and  the  persons  in  remainder. 

I  have  mentioned  only  one  annuity :  there  are  in  fact 
several,  but  they  all  depend  upon  the  same  principle. 
The  result  is,  that  the  decree  should  have  directed  the 
annuities  to  be  valued,  and  the  tenant  for  life  to  keep 
down  the  interest  of  the  estimated  value. 


It  was  admitted,  I  think,  that  the  decree  must  be 
varied  as  to  the  annuities  given  by  the  will. 

{a)  5  Atk,  S78.  {b)  S  Aik,  494.     See  p.  496.  . 


436  CASES  IN  CHANCERY. 

1844. 


1844.  In  the  Matter  of  DYCE  SOMBRE,  a  Lunatic. 

Maif  3. 

Semble^  a  'T^HIS  was  a  petition  by  the  lunatic  to  supersede  the 

petition  to  X      commission, 

supersede  a 
commission  of 

not*be  enter-         ^"  ^^'®  petition  coming  on  to  be  heard, 

tained  unless 

thfi  lun&tic  be 

either  per-  ^^*  Beihell,  for  the  committee  of  the  person,  took  a 

sonally  pre-      preliminary  objection,  that  the  lunatic,  who  was  in  this 

sent  m  Court,  .    . 

or  at  least  in     country  when  the  commission  was  executed,  was  now 

such  a  situap  residing  at  Paris,  having  escaped  from  the  custody  of 
he  may  be  the  persons  who  had  had  the  charge  of  him  pending  the 
ewmilSby     appointment  of  a  committee. 


the  Lord 
Chancellor  or 
some  one 


In  support  of  the  objection,  he  contended  that  it  was 

under  his  essential  to  an  application  to  supersede  a  commission  or 

authority.  ,  . 

Whether  if  to  traverse  an  inquisition,  that  the  lunatic  should  submit 

a  party  who  himself  to  the  personal  examination  of  the  Lord  Chan- 
has  been  »^ 

found  lunatic  cellor,  and  that,  for  that  purpose,  he  should  either  appear 

^rei^n^  cou^n-  Personally  in  Court,  or  at  least  be  somewhere  within 

try,  and  while  reach.  («)  Accordingly  the  order  for  a  supersedeas  always 

is  pronounced  Incited  that,  upon  full  examination  in  court,  it  appeared 

by  a  compe.  ^  ^^e  Lord  Chancellor  that  the  party  had  recovered  of 

tent  tribunal  . 

to  be  of  sound  his  lunacy,  {b)     In  the  present  clase  the  petitioner  was  in 

Sd  Chan-  ^^'^  dilemma :  if  he  was  insane,  he  had  no  ground  for 

cellor  will  give  his  application ;  if  sane,  his  escape  was  in  the  nature  of  a 

that  decision  contempt  of  the  Court,  which  he  must  clear  by  surren- 

as  to  entertain  dering  himself,  before  he  could  be  heard  upon  his  petition, 

a  petition  by  ° 

the  party  to  ^^*«  • 

supersede  the  (a)  1  FonbL  Eq.  60.  n.     Col^          {b)  Shel/ord,  Appx,  639. 

conrimission,  /^^  ^  Lunacy,  p.  525. 

without  re-  ^  '^ 

quiring  him  first  to  return  to  the  jurisdiction  for  the  purpose  of  being  personally 

examined,  Qu.  ? 
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^>**  Calvert  J  on  the  same  side,  was  proceeding  to  cite        1844. 
further  authorities  upon  the  practice,  when  ^^^'^^^ 

Dtcb 
'^e  Lord  Chancellor  said  :  Sombre. 

I  know  of  no  instance  where  a  commission  has  been 
superseded  without  the  appearance  of  the  lunatic.  The 
P^Uy  is  not  found  lunatic  upon  affidavits :  the  enquiry 
^kes  place  under  the  commission ;  witnesses  are  ex- 
amined vivd  voccy  the  party  himself  appearing  and  being 
hIso  examined  by  the  jury.  It  would  be  extraordinary 
if,  under  such  circumstances,  the  commission  could 
be  superseded  upon  the  evidence  of  affidavits  merely. 
Lord  Eldon  said  it  was  a  much  more  delicate  matter 
superseding  than  issuing  a  commission :  for  issuing  the 
commission  is  merely  for  enquiry ;  superseding  it,  ter- 
ininates  the  enquiry.  Why  should  I  go  into  the  en- 
quiry if  I  cannot  supersede  the  commission  without  the 
lunatic's  appearance?  I  can  conceive  a  case  in  which 
ft  commission  might  be  superseded  without  the  party's 
actually  appearing  in  Court :  for  instance,  the  case  of 
ft  person  labouring  under  some  physical  infirmity,  so 
that  he  could  not  be  brought  up.  But  he  must  still,  I 
H'prehend,  be  in  such  a  situation  as  that  he  may  be 
examined  by  persons  acting  under  the  authority  of  the 
Great  Seal.  That  is  tny  view  at  present,  subject  to  what 
the  other  side  may  have  to  say. 

Sir  T.  Wilde  (with   whom   were   Mr.  Wak^ld  and 
'***''•  Walpole)  for  the  petition. 

^t  is  too  much  to  say  that  an  application  of  this  kind 
^^  under  no  circumstances  be  entertained  unless  the 
^^*tioner  be  present.  It  may  be  true  that  a  personal 
^^^i^ination  is  the  usual  mode  adopted  by  the  Lord 
"^^^ncellor  for  ascertaining  the  state  of  mind  of  the 
^^ ;  but  it  is  not  the  only  mode :  and  in  some  cases 
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1844,  it  might  not  be  the  best  mode.  All  that  is  required  is, 
that  your  Lordship  should  be  satisfied  that  the  party  is 
no  longer  of  unsound  mind.  Now  the  petitioner  in  this 
case  has  been  examined  before  the  Prefect  of  Police  at 
Paris,  in  consequence  of  an  application  made  by  his 
family  to  the  British  ambassador,  that  he  might  be  de- 
livered up  to  them  as  a  person  who  had  been  found 
lunatic  in  this  country :  and  the  result  of  that  examin- 
ation  was,  that,  upon  the  unanimous  certificate  of  three 
physicians,  he  was  pronounced  sane,  and  the  local  autho- 
rities thereupon  refused  to  deliver  him  up.  That  is  a 
decision  which  this  Court  is  bound  to  respect,  for  the 
question  of  a  person's  sanity  of  mind  is  to  be  determined 
by  the  tribunals  of  the  country  in  which  he  is  for  the 
time  being  resident.  The  statute  4  G.  4.,  1  JV,  4.  c.  65., 
and  the  other  statutes  that  have  from  time  to  time  been 
passed,  giving  jurisdiction  to  the  Great  Seal  to  deal  with 
the  property  of  parties  found  lunatic  abroad,  shew  that, 
upon  questions  of  that  nature,  foreign  decisions  are 
attended  to  and  acted  upon  here. 

iThe  Lord  Chancellor. 

If  you  put  this  as  a  case  in  which  the  question  of 
sanity  has  been  already  decided  by  a  competent  tribunal 
abroad,  that  is  a  point  which  may  deserve  consideration.^ 

So  convinced  is  the  petitioner  that,  if  the  enquiry  were 
fairly  conducted,  a  jury  of  this  country  would  come  to  a 
similar  conclusion,  that,  if  he  could  be  sure  of  not  being 
put  under  a  restraint  in  the  meantime,  he  would  return 
immediately  to  prosecute  this  petition. 

Mr.  Bethell  then  undertook,  on  the  part  of  the  com- 
mittee of  the  person,  that,  if  the  Petitioner  would  return 
to  this  country,  no  restraint  should  be  imposed  upon 
him,  unless  by  the  direction  of  the  Lord  Chancellor. 

That 
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Tbi^  proposal  having  been  assented  to  on  the  other        1844*. 
fide, 

7%e  Lord  Chamcbllor  said : 

Jadging  from  what  I  have  heard  of  the  conduct  of 
ibis  gentleman  at  Paris,  I  approve  entirely  of  that  ar- 
rangement)  and  I  should  wish  him  to  be  informed,  that, 
if  he  will  come  over  here,  I  shall  allow  no  restraint  to 
be  pat  upon  him,  unless  some  act  of  violence  should 
render  it  necessary.  He  should  be  told,  that  I  have  no 
expectation  that  any  such  act  will  be  committed,  and  that 
my  sole  object  will  be  to  give  him  perfect  security. 

The  petition  may  stand  over  until  it  shall  be  seen 
what  coarse  the  petitioner  will  pursue. 


TOLSON  V.  DYKES. 


June  3.  8. 


J^'R.  iTOJB  moved  that  the  PlaintifF  might  be  dis-  Orders  of 
charged  out  of  the  custody  of  the  keeper  of  the  £^"r^  ?^. 
Qu^n's  prison,  as  to  an  attachment  issued  against  him  by  the  i  & 
°n  the  6th  of  March  18S4,  for  non-payment  of  costs,  f.  Jjjf 'nJide  °' 

*Oiounting  to  14/.  125.  5rf.  equivalent  to 

juderoentSy 
Held,  that  a 
In  support  of  the  motion  he  relied  on  the  48  G.  3.  P^ty  who 

^'  12S.  and   1   &  2  Fid,  c.  110.  s,  18.  contending  that,  prison  under 

•*  the  latter  act  had  made  orders  of  Courts  of  Equity,  ?"  attachment 
A  ^  ^     -^ '   for  non-pay- 

^^  the  payment  of  costs,  equivalent  to  judgments,  the  ment  of  costs 

_  '^^^^^  amounting  to 
,  prisoner  ,^,  ^^^^  ^^^ 

^*  endtled  under  the  48  G.  3.  c.  125.  to  his  discharge  as  to  such  attachment,  al- 
^"l^h  detainers  had  been  lodged  against  him  for  non-payment  of  other  costs  in  the 
^^^  suit,  amounting  together  to  much  more  than  that  sum. 
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1844.  prisoner  was  entitled,  under  the  former  act,  to  his  dis- 
charge in  respect  of  the  attachment  in  question,  havinglain 
in  prison  under  it  more  than  twelve  calendar  months. 
And  he  cited  an  unreported  case  of  Gibson  v.  Curling  {a) 
in  the  Exchequer,  in  which  a  plaintiff^  who  had  been 
taken  in  execution  for  non-payment  of  the  costs  of  a  non- 
suit amounting  to  less  than  20/.,  had  been  discharged 
on  a  similar  ground. 

Mr.  Wetherell,  canird,  contended  that  the  object  of 
the  legislature  in  the  stat.  of  1  &  2  Fict.  was  merely  to 
give  to  creditors  increased  facilities  for  the  recovery  of 
their  debts,  in  exchange  for  the  right  of  imprisonment  on 
mesne  process,  which  that  act  had  taken  away;  and  that 
the  latter  part  of  the  clause  in  question  which  provided 
that  *^  the  persons  to  whom  any  such  monies,  or  costs, 
charges,  or  expenses  should  be  payable  should  be  deemed 
judgment  creditors  within  the  meaning  of  that  acty** 
shewed  that  in  this  provision  it  was  the  benefit  of  the 
creditor,  and  not  of  the  debtor  that  the  legislature  looked 
to.  He  also  stated  that  detainers  had  been  lodged  against 
the  prisoner  for  other  costs,  which  had  been  ordered  to 
be  paid  in  the  same  suit,  amounting  together  to  much 
more  than  20/.,  and  that  one  of  such  orders  alone  was 
for  a  sum  exceeding  20/. ;  for  which  he  could  only  be 
discharged  under  the  Insolvent  Act,  so  that  even  if  he 
could  obtain  his  discharge  as  to  the  others  separately, 
such  discharge  would  be  nugatory. 


The  Lord  Chancellor. 

I  think  the  prisoner  is  entitled  to  be  discharged  as 
to  this  attachment. 

The 

(a)  Exch.  27th  Nov,  1843. 
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The  48  G.  3«  c.  123.  provides  that  persons  in  execu-  1844. 
tion  upon  any  judgment  for*  any  debt  or  damages  not 
exceeding  20/.,  who  shall  have  lain  in  prison  thereupon 
for  twelve  calendar  months,  shall,  upon  application  to 
the  Court,  be  entitled  to  their  discharge  as  to  such  ex- 
ecution. That  applies  only  to  judgments  in  Courts  of 
Law.  But  the  stat.  1  &  2  Vict.  r.  1 10.  provides  that  all 
decrees  and  orders  of  Courts  of  Equity,  and  all  rules 
of  Courts  of  Common  Law,  for  the  payment  of  costs, 
shall  have  the  effect  of  judgments.  If  they  are  to  have 
the  effect  of  judgments  they  come  within  the  scope  of 
the  former  statute;  for  I  don't  think  that  the  words 
<^  within  the  meaning  of  this  act,"  in  the  subsequent 
pari  of  the  clause,  were  intended  to  control  this  part 
of  it,  which  provides  that  such  orders  shall  have 
the  effect  of  judgments.  The  legislature  did  not  in- 
tend that  the  statute  should  not  operate  for  the  benefit 
of  the  debtor  as  well  as  against  him.  The  point  ap- 
pears to  have  been  distinctly  called  to  the  attention 
of  the  Court  of  Exchequer,  in  the  case  of  Gibson  v. 
Curling,  And  on  the  authority  of  that  case,  and  the 
reason  of  the  thing,  I  think  that  is  the  true  construction 
of  the  act. 

The  circumstance  that  the  prisoner  is  detained  under 
other  similar  orders  does  not,  I  think,  affect  his  right  to 
be  discharged  as  to  this. 


US  CASES  IN  CHANCERY. 

1844. 


May  24.         In  the  Matter  of  the  Princess  BARIATINSKY,  a 

Lunatic. 

At  the  hear-     r  ■  iHIS  case  came  on  upon  a  petition  to  confirm  the 

ing  of  a  pe-  ■  .    ,  *^  "^    . 

tition  and  Commissioners  report  approvmg  of  a  committee, 

*^^Sri^n"in       ^^^  ^  counter-petition  praying  that  the  report  might 

lunacy,  the       not  be  confirmed, 
one  praying 

STn^l^f  Sr^        Sir  Charles  WethereU,  for  the  first  petition,  claimed 

commis-  the  right  to  begin, 

tionen' report, 

simply  oppot-        M"*'  ^^^  ^°^    ^^'  Stuart^  for   the  counter-petition, 

ing  It,  the         contended,  that  their  petition  was  in  the  nature  of  ex- 
counsel  for 
the  first  peti-    ceptions  to  the  report,  and  that,  by  analogy  to  the  prac- 

^^biffi*"^        ^'^®   "P°°   exceptions,    they    were    entitled    to    begin. 

The  confirmation  of  the  report  being  of  course,  un« 
less  some  exceptions  were  taken  to  it,  convenience  re- 
quired that  the  nature  and  ground  of  the  exceptions 
should  be  stated  first. 

The  Lord  Chancellor. 

This  is  not  the  case  of  particular  exceptions  to  parts 
of  the  report,  but  in  substance  a  general  objection  to 
the  whole.  The  Commissioner  has  reported  upon  a 
complicated  state  of  facts,  and  has  come  to  a  certain 
conclusion.  It  is  that  conclusion  which  is  objected  to  ; 
the  whole  merits,  therefore,  must  now  be  gone  into.  I 
am  to  put  myself  in  the  situation  of  the  commissioner, 
and  to  rehear  the  case.  I  think,  therefore,  that  the 
most  convenient  course  will  be,  that  the  same  party  should 
begin  here,  who  began  before  the  commissioner. 

Sir  C.  Wetherell  accordingly  began. 


Note.  — The  Secretary  of  Lunatics  and  the  Registrar  {CoiuiUe\ 
upon  being  referred  to  by  the  Lord  Chancellor,  stated  this  to  be 
the  usual  course  in  matters  of  lunacy. 
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1848. 


THORPE  V.  MATTINGLEY- (d)  A'bt.4. 

'pENDING  an  appeal  by  the  DefendaDts  to  the  Where  an 
-"•     House  of  Lords,  from  a  decree  to  account,  the  coait,^iide 
Master  ascertained  the  amount  due  upon  the  account,  in  pursuance 
and  an  order  was  made  for  payment  thereof  with  costs  *  the  House  of 
by  the  Defendants,  who  paid  the  same  accordingly ;  the  ^*^«  re- 
Plaintiff  entering  into  a  recognizance  to  refund  in  case  decree  below 
the  appeal  should  succeed.  S biJitiS* 

costs,  had 

On  the  hearing  of  the  appeal  the  decree  was  reversed,  direct  repay- 

and  the  bill  dismissed  with  costs,  and  the  cause  was  re-  mentofasum 

oi  money 
mitted  back  to  the  Court  below  to  do  therein  as  should  which  had 

be  just  and  consistent  with  that  judgment,  the  D^nd^ 

ants  to  the 
The  defendants  thereupon  obtained  an  order  of  this  the  decree 

Court  dismissing  the  bill  with  costs ;  but  that  order  not  pending  the 

8DDe&l  *  the 
having  gone  on  to  direct  the  repayment  to  them  by  the  Court,  ou  the 

Plaintiff  of  what  they  had  paid  under  the  decree,  they  P^^ij?"  ^{ 

,  .  .        n  r     ,        the  Defend- 

afterwards  presented  a  petition  for  repayment  of  what  ants,  made  a 

they  had  so  paid  for  costs.     That  petition  was  heard  [j^n^'^e^o^^^ 
on  the  18th  of  April  1848,  and  an  order  was  made  for  such  re- 
according  to  the  prayer.     They  then  presented  another  ^"^ 
petition  for  repayment  of  what  they  had  paid  in  re- 
spect of  the  account,  which  petition  now  came  on  to  be 
heard. 


Mr.  BethcU  and  Mr.  Fletning  oppearcd  in  support  of 
the  petition. 

Mr.  Swanstorti  contra^  Insisted  that  the  applicatiotl 

came 

(a)  5ii|irdy  p.  soo<  J, 

Vol.  I.  G  g 
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184*8.        came  too  late  after  an  order  had  been  made  dismissing 

^T^^^^      the  bill ;  for  by  the  effect  of  that  order  the  suit  was  at 

V.  an  end,  and  the  Court  had  no  longer  any  jurisdiction 

AUTTiNGLBT.  ^^^^  ^j^^  parties  personally.     The  petition,  moreover, 

was  vexatious,  for  the  Defendants  had  their  remedy  upon 
the  recognizance,  and  they  had  actually  commenced 
proceedings  to  enforce  it* 

Mr.  Bethellj  in  reply,  said,  tAe  recognizance  was  given 
by  two  sureties,  and  the  sureties  being  sued  was  no 
reason  why  the  principal  should  not  pay  when  he  was 
called  upon. 

The  Lord  Chancellor. 

What  is  now  asked  is  a  consequence  of  the  judg- 
ment of  the  House  of  Lords,  and  comes  within  the 
description  of  what  is  just  and  proper.  It  might  have 
been  done  at  the  time  the  bill  was  dismissed,  but  I  see 
no  reason  why  it  should  not  be  done  now.  The  order, 
therefore,  must  be  according  to  the  prayer  of  the  pe- 
tition. 


MEMORANDUM. 


On  the  conclusion  of  the  argument  in  Lancaster  v.  Evort  (mprtk , 
p.  349.),  the  Lord  Chancellor  stated,  that  ns  it  had  been  conceded 
nt  the  bar  that  the  case  was  not  within  the  S8th  Order  of  August  1 841, 
he  should  consider  it  without  reference  to  that  Order.  At  to 
the  application  of  that  Order,' see  Tipping  v.  Clarke^  a  Hare,  59 1. 


REPORTS 


or 


CASES 


ARGUED  AND  DETERMINED  1844. 


IN  THE 


HIGH  COURT  OF  CHANCERY. 


Ex  parte  VAN  S  AND  AU.  ^"^^  ^-  ''• 

In  the  Matter  of  MARTIN. 

TN  the  month  o^  December  1843  a  petition  and  motion  ofthlciurT 
•*"    in  this  matter  were  depending  in  the  Court  of  Re-  of  Review, 
view ;  Mr.  Van  Sandau  being  the  solicitor  for  one  of  the  ^  Se  Court, 

parties,  has  power  to 
■         ^  commit  for 
contempt. 
SewMe^  where  a  decision  of  the  Court  of  Review  is  brought  under  the  review  of 
the  L«ord  Chancellor  by  a  simple  appeal  petition,  without  a  special  case,  no  appeal 
lies  from  his  decision  to  the  House  of  Lords. 

"Where  the  Court  of  Review  had  committed  a  party  for  a  contempt,  and  had 
afterwards  restrained  him  by  injunction  from  prosecuting  an  action  for  false  im- 
nntooment  against  the  party  who  obtained  the  order  of  commitment,  the  Lord 
Chancellor,  upon  both  the  orders  being  brought  under  his  review  bv  a  simple  appeal 
petidon,  without  a  special  case,  discharged  the  order  for  the  injunction,  on  the 
cround  that  doubts  might  be  entertained  whether  the  form  of  the  proceeding  before 
him  admitted  of  an  appeal  from  his  decision  to  the  House  of  Lords,  whereas  a  writ 
of  error  would  lie  from  that  of  the  court  of  law. 

Wbedier  the  Court  of  Review  has  jurisdiction  to  restrain  a  party  whom  it  has 
comniitted  for  a  contempt,  from  suing  the  party  who  obtained  the  order  of  commit- 
in  an  action  for  false  imprisonment :  quare. 
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1844.        parties,  and  Messrs.  Turner  and  Hensman  for  the  other. 

^^^Xmie      ^^^  ^®  Chief  Judge  of  that  Court  had  given  judg- 

Van  Sandau.  ment,  but  before  the  minutes  of  the  order  were  finally 

settled,  Mr.  Fan  Sandau  being  dissatisfied  with  the  judg- 
ment, published  a  printed  circular,  copies  of  which  he 
distributed  to  several  of  his  friends  in  open  Court, 
containing  variou*  defamatory  charges  against  Messrs. 
7\imer  and  Hensman^  and  commenting  in  very  severe 
and  disrespectfiil  terms  on  the  judgment;  the  docu- 
ment being  headed  <<A  short  statement  of  fi*auds  by 
which  the  public  are  robbed  under  fiats  in  bank- 
ruptcy, and  by  which  the  profession  of  the  law  is  brought 
into  disrepute."  In  consequence  of  that  publication 
Messrs.  TYoTier  and  Hensman  presented  a  petition,  pray- 
ing, amongst  other  things,  that  Mr.  Van  Sandau  might  be 
committed  for  a  contempt  of  the  Court.  The  petition 
was,  at  the  request  of  the  Chief  Judge,  heard  before 
Sir  George  Rose^  the  other  Judge  of  the  Court,  who 
thereupon  made  an  order  dated  the  4th  of  February  1844, 
which,  after  reciting  the  petition  and  the  circular,  which 
was  set  forth  at  length  in  the  form  of  a  schedule  to  the 
petition,  proceeded  in  these  words :  — 

^  The  Court  doth  order  that  the  said  Andrew  Van 
Sandau  do  stand  committed  to  the  custody  of  the  keeper 
of  the  Queen's  prison  for  his  contempt  of  this  Court  in 
writing,  printing,  and  publishing  the  paper  so  set  out  as 
aforesaid  in  the  schedule  to  the  said  petition,  and  that  a 
warrant  do  forthwith  issue  for  that  purpose ;  and  that 
the  said  respondent  do  pay  to  the  said  petitioners  the 
costs,  charges,  and  expenses  o^  and  occasioned  by,  this 
application,  and  of  the  said  order,  and  of  carrying  the 
same  into  execution,  and  incidental  thereto  respectively." 

After  several  unsuccessful  applications  by  Mr.  Van 
Sandau  to  Sir  George  Rose  to  discharge  or  vary  that 

.  order. 
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order,  on  each  of  which  occasions  he  was  ordered  to        184>4«. 
pay  further  costs,  a  warrant  was  issued  in  pursuance     ^"^^^^Z 
of  the  first  order,  under  which  he  was,  on  the  19th  of  Van  Sandau. 
Februart/y  arrested  and  committed  to  prison. 

On  the  21st  of  February  Mr.  Van  Sandau  having  pre- 
sented a  petition  apologising  for  his  conduct,  and  pray- 
ing for  his  discharge.  Sir  George  Rase  made  an  order 
that,  upon  his  depositing  the  sum  of  200/.  in  the  hands 
of  the  Registrar,  to  provide  for  the  costs,  charges  and 
expenses,  and  costs,  for  which  he  was  liable  under  the 
former  orders,  and  which  were  then  in  course  of  tax-  • 
ation,  and  upon  his  undertaking  to  pay  the  same,  and 
also  the  costs  of,  and  occasioned  by,  that  application, 
he  should  be  forthwith  discharged. 

• 

Mr.  Van  Sandau  having  thus  obtained  his  discharge, 
brought  an  action  in  the  Queen's  Bench,  for  false  im- 
prisonment, against  Messrs.  Twiner  and  Hensman^  who 
pleaded  the  general  issue,  and  also  a  special  plea  of 
justification  under  the  order  of  the  4th  of  FAruary^  and 
the  warrant  issued  in  pursuance  thereof.  The  Plaintifi* 
joined  issue  upon  the  first  plea,  and  delivered  a  de- 
murrer to  the  second ;  whereupon  Messrs.  Turner  and 
Hensman  applied  to  the  Court  of  Review  for  an  in- 
junction to  restrain  the  Plaintiff  from  further  proceed- 
ing in  the  action ;  and  on  the  8th  of  May  the  Chief 
Judge  of  the  Court,  before  whom  that  petition  was  heard, 
made  an  order  giving  the  Plaintiff  liberty  to  obtain  a 
rule  or  order,  in  the  action,  for  amending  his  demurrer, 
and  to  amend  it  accordingly,  by  confining  the  causes  of 
demurrer  to  three  points,  which  were  specified  in  the 
order,  but  restraining  him  from  all  further  proceedings 
in  the  action,  except  for  the  purpose  of  proceeding  to 
argument,  judgment,  and  execution  upon  the  demurrer 
when  so  amended ;  without  prejudice,  however,  to  any 
question  which  might  be  made  or  raised  in  the  Court 
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1844.       of  Review  as  to  the  validity  or  regularity  of  the  order, 

^"^T^^^^"^     warrant,  arrest,  or  caption,  or  as  to  damages,  or  as  to 

Van  Sandau.  the  propriety  of  thereafter  trying  the  issue  of  fact  raised 


by  the  plea  of  the  general  issue,  {a) 


Mr. 


{a)  The  Order  was  in  these 
terms :  — This  Cour£  doth  order, 
that  the  said  parties,  petitioners 
and  respondent,  and  their  coun- 
sel, attornies,  and  agents  re- 
spectively, be  and  they  are  here- 
by restrained  from  all  further 
proceedings  in  the  said  action 
at  law  till  further  order,  sub- 
ject only  and  except  as  herein- 
after mentioned;  but  the  said 
Andrew  Van  Sandau  is  to  be  at 
liberty  to  obtain,  and  the  said 
petitioners  are  to  consent  to  his 
obtaining,  on  or  before  Tuesday 
the  4th  day  of  June  next,  a  rule 
or  order  in  such  action  for 
amending  his  said  demurrer; 
and  the  said  Andrew  Van  San- 
dau is  to  be  at  liberty  to  amend 
the  same,  and  the  causes  of  de- 
murrer thereby  assigned,  by  con- 
fining the  causes  of  demurrer  to 
the  points  which  he  is  hereby 
permitted  to  raise  in  the  said 
action  as  herein-afler  mentioned; 
and  the  said  parties  respectively, 
their  counsel,  attornies,  and 
agents  are  to  be  at  liberty  to 
proceed  to  argument,  judgment, 
and  execution  upon  the  said  de- 
murrer when  amended  as  afore- 
said, so  far  as  the  rules  of  law 
will  allow;  and  the  said  An- 
drew  Van  Sandau,  his  counsel, 
attornies,  and  agents  arc  to  be 
at  liberty,  upon  the  argument 
and  for  the  purposes  of  the  said 
demurrer,  when  so  amended,  to 
contend  that  the  Court  of  Re- 
view has  not  and  had  not  in  Fe» 


bruary  1844,  jurisdiction,  power, 
or  authority  to  commit  for  a 
contempt  of  such  Court;  and 
that  it  does  not  appear  on  the 
face  of  such  order  as  stated  in 
the  said  plea  of  justificaticAo, 
that  the  said  Andrew  Van  San* 
dau  was  thereby  ordered  to  be 
committed  on  the  ground  that 
in  the  judgment  or  opinion  of 
the  Court  of  Review  an  act  or 
acts  considered  by  the  Court  of 
Review  to  be  a  contempt  of  the 
said  Court  had  been  done  by 
him ;  and  also  to  contend  that  it 
appears  on  the  face  of  such 
order  that  the  committal  thereby 
ordered  was  on  the  ground  of 
an  act  or  acts  done  by  the  said 
Andrew  Van  Sandau  which  by 
law  did  not  form  or  amount  to 
a  contempt  of  the  Court  of  Re- 
view ;  but  the  said  Andrew  Van 
Sandau^  his  counsel,  attornies, 
and  agents,  are  not  further,  or 
otherwise  on  the  argument,  or 
for  any  purpose  of  such  de- 
murrer or  amended  demurrer,  to 
dispute  or  question  the  validity 
or  propriety  of  the  said  order, 
and  are,  on  the  argument  and 
for  the  purposes  of  the  said  de- 
murrer when  amended  as  afore- 
said, and  for  the  purposes  of  the 
judgment  thereon,  to  admit  the 
validity  and  propriety,  r^ula- 
rity,  formality,  and  sufficiency  of 
such  order  in  all  other  respects 
and  particulars  than  the  points 
which,  so  far  as  they  shall  be  open 
and  available  at  law  on  the  said 

demurrer 
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Mr.  Van  Sandau  being  desirous  of  appealing  from  the        1844'. 
two  orders  of  the  4th  of  February  and  the  8th  of  May^     ^"^"V^^ 
and  all  the  intermediate  orders^  applied  to  the  Court  of  Van  Sandau. 
Review  to  settle  a  special  case  for  that  purpose,  but 
some  difficulties  having  occurred  in  settling  the  case,  it 
was  ultimately  arranged,  on  the  suggestion  of  Sir  George 
Rosej  and  by  leave  of  the  Lord  Chancellor,  that  the 
whole  matter  should  be  brought  under  the  review  of 
his  Lordship  by  an  appeal  petition  without  a  special 
case. 

An  appeal  petition  was  accordingly  presented  by  Mr. 
Van  SandaUj  praying  that  the  several  orders  above  men- 
tioned might  be  respectively  discharged  or  varied. 

The  petition  now  coming  on  to  be  beard, 

Mr.  BagsAawe  and  Mr.  RoU  appeared  for  the  Peti- 
tioner. 

Mr.  Swanston  and  Mr.  Simon  for  the  Respondents. 

The  argument  turned  exclusively  upon  the  orders  of 
the  4th  of  Febrtuxry  and  the  8th  of  May. 

To 


demurrer  .when  amended  as 
aforesaid,  liberty  is  hereby  given 
to  raise  at  law  ag^nst  the  vali- 
dity of  the  said  order  as  afore- 
said; and  also  to  admit  that, 
supposing  the  said  order  to  have 
been  legal,  valid,  and  regular, 
the  warrant,  caption,  and  arrest 
thereunder  were  also  legal,  valid, 
and  regular ;  but  this  order  is  to 
be  without  prejudice  to  any 
question  which  may  be  made  or 
raised  in  this  Court  as  to  the 


validity,  or  propriety,  or  r^u- 
larity  of  such  order,  warrant, 
arrest,  and  caption,  or  either  of 
them,  or  as  to  damages,  or  as  to 
the  propriety  of  trying  the  said 
issue  of  fact  hereafter;  and  let 
the  said  petition  in  all  other  re- 
spects stand  over,  and  the  said 
parties  respectively  are  to  be  at 
liberty  to  apply  to  this  Court  as 
to  costs  or  otherwise  touching 
any  of  the  matters  aforesaid  as 
they  may  be  advised. 


Hh  S 
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1844.  To  the  former  order  it  was  objected  — 

\Ex  parte  First,  that  the  circular,  even  admitting  it  to  be  a  libel 

on  the  Judge  to  whom  it  referred,  did  not  amount  to  a 
contempt  of  the  Court ;  Case  of  the  Evening  Post  (a), 
Bex  V.  JImon{b)f  Charlton* s  Case,  (c) 

Secondly,  that,  although  the  Court  of  Review  had, 
by  the  1  &  2  ^.  4.  c.  56.^  power  to  commit  for  con- 
tempt, no  single  judge  of  that  Court  had  such  power; 
5&6  Vict.  c.  1 22.  s.  44. ; .  Rex  v.  Faulkner,  (d)  Thirdly, 
that  the  order  was  invalid,  inasmuch  as  it  contained  no 
express  adjudication  that  a  contempt  had  been  com- 
mitted ;  Long  fVelleslei/s  Case  {e\  Charltoris  Case  (g). 
Green  v.  Elgie.{h)  Fourthly,  that  that  part  of  the  order 
which  directed  the  appellant  to  pay  charges  and  ex- 
penses, as  well  as  costs,  was  wholly  without  precedent, 
it  being  contended  that  charges  and  expenses,  as  dis- 
tinguished from  costs  of  suit,  were  never  given  except 
in  favor  of  parties  in  the  character  of  trustees,  and  not 
even  then  unless  there  was  a  trust  fund  out  of  which 
they  could  be  paid. 

With  respect  to  the  order  of  the  8th  of  May, 

It  was  contended  on  the  part  of  the  appellant,  that  the 
Court  of  Review  had  no  jurisdiction,  analogous  to  that  of 
the  Court  of  Chancery,  by  way  of  injunction  i^  but  that, 
even  assuming  that  such  a  power  belonged  to  it  for  some 
purposes,  it  did  not  extend  to  cases  like  the  present;  Ex 
parte  Glossop  (/),  where  Lord  Eldon  refused  to  interfere, 
«upon  petition,  with  an  action  brought  by  the  bankrupt 
to  impeach  the  validity  of  the  commission,  saying  that  the 
only  remedy  was  by  bill :  that  the  present  case  was  much 

stronger 

(fl)  2  Atk.  469.  {e)  2  R.St  Myl, 639. 

{b)  WilmoVi  Judgments^  243.  [g)  ULi  suprh, 

\c)  2  JIfy/.  4"  Cr,  316.  (A)  8  Jurist^  187. 

(rf)  2  Mont,  Sf  Ayr,  311.  (i)  2GL4^  Jam,  268. 
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stronger,  the  party  restrained  being  a  stranger  to  the        1844. 
lurisdiction  in  bankruptcy:  and  that  Sir  J.  Crosse  had      ^"^T"^^^^ 
refused  to  make  such  an  order  under  circumstances  pre-  Van  Sandiu. 
dsely  similar  in  Ex  parte  Elgie.  (a)     But  that,  at  all 
events,  the  form  of  the  order  in  this  case  was  bad ;  for 
every  demurrer  at  law  was  general,  and,  therefore,  al- 
though counsel  should,  in  compliance  with  the  injunc- 
tion, forbear  to  raise  any  points  but  those  which  were 
specified  in  the  order,  the  Court  would  be  bound  ex 
officio  to  notice  them  in  its  decision,  for  otherwise  there 
would  be  error  on  the  record. 

On  the  other  hand,  it  was  argued,  that  a  jurisdiction, 
analogous  to  that  of  courts  of  equity,  by  injunction,  had 
long  been  familiarly  exercised  in  bankruptcy,  both  be- 
fore the  establishment  of  the  Court  of  Review  and 
since ;  Ex  parte  Fletcher  (5),  'Ex  parte  Figes  (c).  Ex 
parte  White  (d);  and  that  in  the  case  of  Ex  parte  Glossop 
there  must  have  been  special  circumstances  not  noticed 
in  the  report,  as  Lord  Eldon  himself  had  two  years 
afterwards,  in  Ex  parte  Leigh  (e),  made  a  similar  order 
to  that  which  he  was  there  represented  to  have  refused 
on  the  ground  of  want  of  jurisdiction ;  and  on  the  au- 
thority of  that  decision,  Sir  J.  Leach  in  Ex  parte  Hill  (g) 
considered  the  jurisdiction  settled,  and  made  another 
similar  order.  That  it  was  idle  to  attempt  to  distinguish 
this  case  from  those,  on  the  ground  of  the  party  being  a 
stranger  to  the  jurisdiction,  when,  independently  of  his 
character  of  soli<citor  of  the  Court,  he  had  brought  him- 
self within  the  jurisdiction  by  the  contempt  which  he 
had  committed.  It  being  therefore  beyond  dispute  that 
a  jurisdiction  of  this  kind  belonged  to  the  Court,  there 

was 

(a)  Not  reported.  also  Ex  parte  Harding, .  Buck, 

(5)  1  V.4^  B.  350.  24. 

(c)  1  Gl.  ^  Jam.  1S2.  {e)  2  GL  4*  Jam.  338. 

[d)  4  Deac.  <{•  Ch.  S79.  See  (g)  Mont.  9. 
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1844.       was  no  reason  why  it  should  not  be  exercised  in  the 

^^^^^    present  case,  as  it  was  clear  that,  if  the  circumstances 

Van  Sandau.  had  occurred  in  the  Court  of  Chancery,  that  Court, 

would  not  have  allowed  the  validity  of  its  order  to  be 
questioned  in  a  court  of  law,  but  would  have  taken  the 
matter  into  its  own  bands,  and,  if  any  irregularity  had 
occurred  in  the  commitment,  would  have  referred  it  to 
the  Master  to  award  proper  compensation ;  Frowd  v.  ' 
IdVmrence.  {a)  As  to  the  form  of  the  injunction  in  this 
case,  it  was  not  for  the  appellant  to  complain  of  it,  as 
it  was  for  his  benefit  that  the  order  was  made  in  that 
qualified  [form,  while  in  Framd  v.  Lawrence  and  other 
similar  cases  the  order  had  been  absolute. 

In  the  course  of  the  argument. 

The  Lord  Chancellor  (referring  to  what  he  bad 
himself  laid  down  in  Lord  Brougham  v.  Dicas  (b)  )  ob- 
served, that  it  did  not  follow  from  tlie  Act  of  1  &  2  fF.  4. 
c.  56.  that  the  Court  of  Review  had  now  all  the  powers 
which  the  Lord  Chancellor  formerly  had  when  sitting 
in  Bankruptcy.  Whatever  authority  the  Lord  Chan- 
cellor had  as  head  of  the  Court  of  Bankruptcy,  was 
transferred  by  the  Act  to  the  Court  of  Review ;  but  when 
the  Lord  Chancellor  sat  in  Bankruptcy,  he  had,  in  ad- 
dition to  that,  the  powers  attached  to  the  office  of  Chan- 
cellor. 

j^^,  7^  -  2^e  Lord  Chancellor. 

The  facts  of  this  case  may  be  stated  in  a  very  few 
words.  A  petition  and  a  motion  were  depending  in 
the  Court  of  Review,  in  the  banli;ruptcy  of  a  person 
of  the  name  of  Martin.      Mr.  Van  Sandau  was  the 

solicitor 

(a)  I  J.  4"  FF.  65S.  {b)  6  Car,  ^  P.  249.      Se  c 

pp.  263.  266. 
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solicitor  on  one  side,  and  Messrs.  Dimer  and  Hensman        1844. 
on  the  other.     An  order  was  made  upon  the  petition     ^T^'^'^^ 

*  Ex  parte 

and  motion.      Mr.  Van  Sandau  was  dissatisfied   with  Van  Sandau 
the  decision,  and  he  wrote,  printed,  and  published  a 
libel  upon  the  Court  of  Review,  upon  the  eminent 
Judge  of  that  Court,  and  upon   Messrs.  Turner  and 
Hensman^  with  respect  to  this  matter. 

Messrs.  Turner  and  Hensman  complained  by  petition 
to  the  Court  of  Review;  and  the  Court,  after  consi- 
dering the  subject,  made  an  order,  directing  that  Mr* 
Van  Sandau^  for  his  contempt  in  publishing  the  libel 
set  forth  in  the  schedule  to  the  petition,  should  be  com- 
mitted to  the  custody  of  the  Marshal  of  the  Queen's 
Prison.  He  was  committed  accordingly:  he  after- 
wards apologised,  and  was  discharged.  For  the  part 
which  Messrs.  Ihmer  and  Hensman  took  in  this  trans- 
action, Mr.  Van  Sandau  commenced  an  action  against 
them  in  the  Court  of  Queen's  Bench.  He  filed  his 
declaration;  they  pleaded  in  justification  the  order  of 
the  Court  of  Review  and  the  warrant,  both  of  which 
were  set  out  at  length  in  the  plea.  To  thb  plea  Mr. 
Van  Sandau  demurred,  and  the  case  now  stands  for 
argument  in  the  Court  of  Queen's  Bench. 

An  application  was  made  to  the  Court  of  Review  to 
restrain  Mr.  Van  Sandau  from  proceeding  in  this  action ; 
and  the  Court  made  a  qualified  order  on  this  appli- 
cation, restraining  him  from  proceeding  except  for  the 
purpose  of  raising  certain  questions.  The  Court  of 
Review  gave  him  permission,  on  the  argument  upon 
the  demurrer,  to  object  to  the  proceedings  of  the  Court 
on  three  distinct  grounds,  but  restrained  him,  his  coun- 
sel, &c.  from  raising  any  other  questions  upon  the 
demurrer,  except  those  pointed  out  by  the  Court  of 
Review. 

This 
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1844.  This  is  the  state  of  things;  and  from  this,  and  some 

^'^r^^'^     consequential  orders,  Mr.  Van  Sandau  has  appealed  to 

Van  Sandad.  this  Court ;  and  the  question  is,  what  course  should  be 

taken  with  respect  to  these  matters. 

It  was,  in  the  first  plaoe^  contended,  that  no  contempt 
had  been  committed.  Now,  any  person  who  reads 
the  publication  which  is  admitted  to  have  been  written, 
printed,  and  circulated  by  Mr.  Van  Sandau  must  be 
satisfied  that  it  is  a  gross  and  impudent  libel  upon  the 
Court  and  the  learned  Judge,  imputing  to  them  the 
most  unworthy  motives  in  pronouncing  the  judgment 
of  which  Mr.  Vtrn  Sandau  complains ;  and  a  more  gtoss 
and  scandalous  libel  upon  the  administration  of  justice 
never  was  published.  It  was  circulated  while  the  mat* 
ter  was  still  pending,  and  before  the  minutes  of  the 
order  were  finally  settled.  It  further  appears,  that  it 
not  Qnly  was  extensively  circulated,  but  that  it  was  evea 
distributed  by  Mr.  Van  Sandau  in  the  Court  itself,  and, 
in  the  presence  of  the  learned  Judge,  to  the  solicitors 
who  were  attending  the  business  of  the  Court.  That 
such  conduct  was  a  contempt,  a  gross  contempt,  of  the 
Court,  no  reasonable  man  can  for  an  instant  doubt. 
Lord  Hardwicke,  in  the  case  of  the  General  Evening 
Post  (a),  in  enumerating  the  difierent  kinds  of  con- 
tempts, states  as  one  distinct  head  of  contempt  the 
'^  scandalizing  of  the  Court  itself.''  I  might  further 
refer  upon  this  point,  if  it  were  necessary,  to  the  elabo- 
rate judgment  of  Chief  Justice  Wilmot^  written,  but  not 
delivered,  in  the  case  of  The  King  v.  Almon^  in  which 
the  subject  is  learnedly  and  elaborately  considered. 

The  next  point  urged  was  that  the  Court  of  Review 
possessed  no  authority  to  commit  for  contempt  But  by 
the  act  5  &  6  W.  4.  c.  29.  s.  25.,  it  is  declared  that  the 

Court 

(a)  S  Alk.  469. 
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Court  of  Review  shall  be  a  Court  of  Reoordt  and  may  1844. 
have,  use,  and  exercise  all  the  powers,  rights,  and  ^"^^^V 
privil^^es  of  a  Court  of  Record,  as  fully  to  all  intents  Van  8anoiu* 
and  purposes  as  the  same  are  used  by  any  of  His 
Mqes^'s  courts  of  law  at  fFes^mifts/^r;  and  the  Court  is 
in  terms  .authorised  to  commit  for  contempt  But'  a 
distinction  was  taken.  It  was  said  that,  under  this 
dause,  a  judge  sitting  alone  cannot  commit  for  a  con- 
tempt This  requires  some  explanation.  The  Court 
originally  consisted  of  four  judges;  the  number  wa0 
afterwards  reduced  to  three,  and  certain  powers  were 
given  to  them  sitting  as  the  Court  of  Review;  but' the 
judges  might  also  sit  alone  in  performing  the  other 
duties  prescribed  by  the  act  .  When,  therefore,  the 
act  says  that  a  judge  or  commissioner  sitting  alone  shall 
not  commit  for  a  contempt,  it  obviously  means  a  judge 
sitting  not  as  the  Court  of  Review,  but  actings  as  a 
judge  in  the  exercise  of  the  other  duties  prescribed  by 
the  statute^  By  a  subsequent  act,  powef  is  given  to  a 
single  judge  to  constitute  the  Court  of  Review ;  but  the 
judge  so  Sitting  as  the  Court  of  Review  does  not  come 
within  the  exception  as  to  commitments  for  contempt, 
which  relates  only  to  a  single  judge  sitting  in  his  indi* 
vidual  character  for  the  purposes  already  stated,  and  not 
as  the  Court  of  Review.  The  objection  originates  in  a 
misapprehension  of  the  meaning  of  the  act  of  parliament, 
and  is  obviously  unfounded. 

The  next  question  relates  to  the  form  of  the  order. 
It  is  said  that  the  order  is  vicious,  as  it  contains  no  ad- 
judication of  a  contempt  having  been  committed.  The 
order  is  in  this  form :  It  recites  the  petition  and  the 
libel,  the  latter  being  annexed  to  the  petition  as  a 
schedule,  and  then  it  goes  on  in  these  words,  '*  For  his 
contempt  in  publishing  the*  libel  in  the  schedule  to  the 
said  petition  mentioned,  this  Court  doth  order  him  to  be 

committed 
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* 

1844.        oommitted  to  tlie  custody  of  the  warden  of  the  Queen's 

^■^■V^^     prison  until  further  order,"     It  is  said  that  this  does 

Yin  Sandau.  not  amount  to  an  adjudication,   that  Mr.  Van  Sandau 

had  been  guilty  of  a  contempt,  but  merely  assumes  his 
guilt,  and  upon  that  assumption  the  order  directs  that 
he  be  committed  to  prison. 

Different  precedents  were  referred  to :  first,  Mr.  Lcn^ 
Wdleslei/s  case  before  Lord  Brougham.  In  that  case 
there  was  a  distinct  adjudication  that  a  contempt  had 
been  committed.  The  order  recites  the  facts,  and. con- 
tains the  decbion  of  the  Court  on  those  facts,  declaring 
^  that  the  conduct  of  Mr.  Long  WeUedey  was  a  gross 
and  aggravated  contempt  of  Court,  and  that  as  Mr. 
WeUesley^  notwithstanding  admonition,  persisted  in  suck 
his  contempt,  the  Court  ordered  him  to  be  committed 
to  the  Fleet  Prison."  In  that  case,  therefore,  there  was 
a  precise  and  distinct  adjudication.  The  next  case  was 
that  of  Mr.  L^hmere  Carlton  before  Lord  Cottefiham.  In 
that  case  also  there  was  an  adjudication.  The  facts  are 
stated,  and  the  order  runs  thus :  •»-  **  The  Lord  Chan- 
cellor, upon  taking  the  said  matter  into  consideration,  and 
deeming  the  conduct  of  the  said  Lechmere  Charlton  therein 
a  contempt  of  this  Court,  doth  think  fit»  and  so  order, 
&c"  The  order  in  the  case  of  Mr.  Lechmere  Charlton 
was  founded  on  that  made  by  Lord  Hardmcke  in  the 
case  of  Martin  (a) ;  and  which  is  in  precisely  the  same 
terms;  and  there  is  no  doubt 'that  Lord  Cottenham 
framed  his  order  upon  that  precedent,  which  has  there- 
fore the  sanction  of  those  two  distinguished  and  learned 
Judges.  The  case  of  Green  v.  Elgie^  in  the  Coart'of 
Queen's  Bench,  was  also  cited.  The  order  in  that  case 
was  made  by  the  Court  of  Review,  committing  Green 
for  contempt.     He  brought  an  action  against  Elgie  for 

the 

(a)  S  Rust.  4*  Jl/y.  674.  it. 
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the  part  which  he  had  taken  in  the  proceeding.     The        1844. 
order  was  set  out  in  the  plea  of  justification ;  but  the     ^^tT*"^^^^^ 
Court  of  Queen's  Bench  thought  it  defective,  as  it  did  Van  B^av. 
Dot  adjudge  that  any  contempt  had  been  committed. 
The  order  stated  <Hhat  Elgie  had  preferred  his  peti- 
tion, praying  that  Green  might  be  committed  for  his 
contempt  of  the  order  in  the  petition  mentioned  or  re- 
ferred to;  and  that  on  reading  the  petition,  the  affida- 
vits, and  the  former  order  of  the  Court,  the  Court 
ordered  that  Green  should  be  committed  for  his  con- 
tempt in  the  said  petition  mentioned  or  referred  to." 

In  all  criminal  cases  it  is  necessary  that  there  should 
be  a  charge,  a  finding,  and  a  conviction,  as  a  foundation 
fi>r  the  sentence.  Every  thing  should  be  strictly  and 
accurately  pursued ;  and  if  in  any  one  of  these  three 
points  a  substantial  defect  should  appear,  it  would  be 
A  ground  for  reversing  the  proceeding. 

xhe  question  therefore  will  be,  whether  there  is  in 
this  case  a  sufficient  adjudication:  the  words  are  ^^for 
his  contempt  in   writing,  printing,  and  publishing  the 
psfcf3er  set  out  in  the  schedule  to  the  petition."    Does 
tbis   amount  to   a  sufficient   averment  that   Mr.  Van 
Sandau  published  the    paper  in  question,  and  to   an 
K-lj  adication  that  in  so  doing  he  had  committed  a  con- 
tennpt?     Now,  considering  that  I  am  sitting  here  in 
bankruptcy,  and  that,  from  the  form  in  which  the  ques- 
tion has  come  before  me,  doubts  may  be  entertained 
vbcdier  there  could  be  an  appeal  from  my  decision ; 
and  adverting  to  the  authorities  which  have  been  re- 
'^red  to,  I  think  I  ought  not  to  give  an  opinion  in 
^finance  of  the  sufficiency  of  the  order,  and  at  the 
^^*^e  time  follow  it  up  by  an  injunction  to  restrain  the 
P^f  ty  from  taking  the  opinion  of  a  court  of  law  upon 
^«  subject. 

It 
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1844.         i  It  was  conteDded  that  the  Court  of  Review  had  no 

jSx^^    power  to  grant  an  iDjanction,  at  least  not  an  injimction 

Van  Sandau.  of  this  sort ;  and  the  particular  form  of  the  injunction 

has  been  made  the  subject  of  comment.  I  think  it  unr 
necessary  to  decide :th6  former  of  these  questions;  for^ 
assuming  thmt  the  Cbuit  of  Review  had  authority  to 
grant  the  injunction^  the  question  would  still  remain 
tabe  considered^  whether  I  ought,  under  the  circum- 
stances to  which  I  have  adverted,  to  sanction  the  in- 
jwiction  in  suich  a  case  as  the  present. 

.'        •  -•         •      -         '••  ,      • 

Then  as  to  the  form  of  the  injunction :  when  the 
injunction  vras  issued,  the  record  in  the  Court  of  Queen's 
Bench  was  complete:  there  was  a  declaration,  a  pleat 
and  a  demurrer.  The  Plaintiff  is  permitted  npaa  the 
demurrer  to  aigae  xertmn .  questions  and  not  others. 
Three,  objections  are  mentioned  in  the  order,  upon 
which  alone  he  is  permitted,  to  insists .  If  the  order  of 
commitment  is  defective  in  substance,  the  injunction 
would  be  ineffectual.  But  the  defect  relied  upon,  if  it 
is  a  defect^  is  one  of  substance^  and  not  of  form.  It 
must  appear  on  the  record ;  and  the  Court  of  Queen's 
Bench  would,  in  the  proper  discharge  of  its  duty,  and 
whether  the  objection  were  made  by  counsel  or  not, 
take  notice  of  it,  and  give  judgment  accordingly. 

I  think,  therefore^  the  order  for  the  injunction  should 
be  discharged.  I  confine  myself  to  discharging  the  in- 
junction.    After  the  demurrer  has  been  argued,   the 
parties  may  again  apply  to  the  Court  if  they  diink 
proper. 


.  ;• 

t      . :         •         ..  .  ■ 
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1844. 


HINTON  V.  LEWIS. 


July  5} , 


IN  the  month  of  July  1843,  no  replication  having  then  Where  a 
been  filed,  the  Defendant  moved  to  dismiss  the  biU  SaJoJder 
for  want  of  prosecution ;  whereupon  the  usual  order  was  for  a  corn- 
made  that  the  plaintiff  should  file  a  replication,  serve  examine  wit- 

a  subpcma   to  rejoin,  and  obtain  and  serve  an  order  nesses,  and 
-  .    .       ^  •  -^  .r  i_  .J   wrves  It  upon 

tor  a  commission  to  examine  witnesses,  if  he  requured  the  Defend- 

such  commission,  within  three  weeks  from  that  time,  and  *°'»  ^^^  *"^" 

sequent  aban- 

give  rules  to  produce  witnesses,  and  pass  publication  in  donment  of. 
Hilafy  term  then  next  &c,  or,  in  default  thereof,  the  bill  JJiu*„^'i^^^j,. 
should  stand  dismissed  with  costs.   In  pursuance  of  that  draw  the  case 
order,  the  Plaintiff  duly  filed  a  replication,  and  served  a  rati^Q  oft^ 
subpcma  to  rejoin,  and  also  obtained  and  served  an  order  I7th  amended 
for  a  commission.  Afterwards,  however,  finding  that  he  Orderof.85i. 
did  not  want  the  commission,  he  let  it  drop,  and  no  fur- 
ther step  was  taken  in  the  cause  until  the  Sd  of  February 
1844,  when  the  Defendant  moved  again  before  the 
Vice-Chancellor  of  England  to  dismiss  the  bill.     But 
his  Honour  refused  the  motion. 

The  motion  was  now  renewed  by  way  of  appeal 
before  the  Lord  Chancellor,  the  Plaintiff  having  in 
the  meantime,  but  afler  he  had  been  served  with  notice 
of  the  appeal  motion,  given  rules  to  produce  witnesses 
and  pass  publication. 

Mr.  James  Parker^  for  the  motion,  stated  that  the 
ground  of  the  Vice- Chancellor's  judgment  was,  that, 
notwithstanding  the  Plaintiff  had  obtained  and  served 
an  order  for  a  commission,  yet,  as  he  had  afterwards 
found  that  he  did  not  require  one,  and  had  accord- 
ingly dropped  it,  the  case  was  not  within  the  16th  and 
17th  amended  General  Orders  otNcwember  1831,  which 
had  been  held  only  to  apply  to  cases  where  the  Plaintiff 

required 
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required  a  commission;  Smith  v.  Oliver,  (a)  The 
Master  of  the  Rolls,  however,  had  held]  in  Rayson  v. 
Lees  {b)y  that,  by  obtaining  and  serving  an  order  for 
a  commission,  the  Plaintiff  brought  his  case  within 
those  Orders,  and  that  having  once  done  so,  he  could 
not  afterwards  withdraw  himself  from  their  operation. 
The  question  was,  which  of  these  two  views  of  the  prac- 
tice was  the  correct  one. 

Mr.  Anderdon  and  Mr.  Parsons  contrh. 

Mr.  James  Parker^  in  reply. 

TTie  Lord  Chancellor. 

In  Smith  v.  Oliver^  the  party  had  not  acted  at  all 
under  the  17th  Order:  here  he  has  taken  two  steps 
under  it,  by  obtaining  and  serving  an  order  for  a  com- 
mission: and  having  once  commenced  proceedings 
under  the  Order,  I  think  he  was  bound  to  continue 
them  so  far  as  the  circumstances  required.  He  says  he 
afterwards  found  it  unnecessary  to  prosecute  the  com- 
mission :  but  that  did  not  dispense  with  his  taking  the 
other  steps  required  by  his  undertaking;  and  not 
having  given  rules  in  Hilary  term  when  he  ought  to 
have  done,  he  was  in  default  when  the  motion  was 
made  before  the  Vice*Chancellor,  and  the  bill  ought 
therefore  to  have  been  dismissed,  unless  there  was  some 
reason  for  making  a  different  order. 


Mr.  Anderdoji  then  claimed  the  indulgence  of  the 
Court  on  the  ground  of  the  unsettled  state  of  the 
practice ;  and  after  some  discussion  as  to  the  terms  on 
which  the  indulgence  should  be  granted,  it  was  ulti- 
mately ordered  that  the  Plaintiff  should  pay  the  costs  of 
this  motion,  and  that  publication  should  stand  enlarged 
o  the  first  day  of  next  Hilary  term. 

(a)  5  Mjfk  4>  Cr.  165.  (b)  1  Keen,  14. 


CASES  IN  CHANCERY.  461 

184^. 


In  the  Matter  of  JONES,  n  Lunatic.  Dee.  is. 

^I^HIS  was  a  petition  by  the  committee  of  the  lunatic.  Leave  given 
"^    praying  that,  under   the  circumstances  stated  in  il'nderpar-  ' 

the  petition,  the  lunatic  might  be  permitted  to  reside  in  ticular  cir- 
^  o  1  cumstances, 

tScotland.  t«>  reside  in 

ScoUand^  his 
coniniittee. 
It  appeared,  upon  affidavit,  that  the  lunatic,  who  had  who  resided 

for  some  lime  past  been  residing  in  Scotland  without  |,"dei?akin£ 

the  sanction  of  the  Lord  Chancellor,  had  originally  to  bring  him 

within  the 
gone  thither  with  his  mother,  who  died  at  Edinburgh  in  hiritdiction 

November  184S  ;  after  which  the  lunatic  having  become   v**"!®/!^  *' 

violent  and  intractable,  it  had  been  thought  advisable  required. 

to  place  him  in  a   lunatic   establishment  at  Glasgow^ 

where  he  had  ever  since  remained :  that,  since  he  had 

been  at  Glasgow^  his  health  and  mental  condition  had 

visibly  improved,  and  that  he  was  much  soothed  by  the 

frequent  visits  of  his  brothers  and  sisters,  all  of  whom 

resided   either    at  Edinburgh   or    Glasgow^   while,    in 

England^  he  had  no  delations  nearer  than  uncles  and 

aunts,  with  whom  he  had  very  little  acquaintance ;  and 

that  his  committee,  who  was  one  of  those  uncles,  and 

who  resided  in  England^  would  be  unable,  from  the  state 

of  his  own  health,  to  be  much  with  him. 

The  Lord  Chancellor,  after  observing  that  he  was 
not  aware  of  any  precedent  for  such  an  order  as  was 
prayed,  said  that,  under  the  peculiar  circumstances  of 
this  case  as  disclosed  by  the  affidavit,  he  was  disposed 
to  make  it,  provided  the  committee  would  give  security 
for  bringing  the  lunatic  within  the  jurisdiction  when  he 
should  be  required  so  to  do. 

Vol.  I.  I  i  Mr. 


46S 


CASES  IN  CHANCERY. 


184S.  Mr.  fVakefieldi  vfho  appeared  in  support  ofthepeli- 

,'^^*'<[^     tion,  havincr  intimated  that  the  committee  was  willing 
In  the  Matter  »  s  ° 

of  Jones,      to  comply  with  that  condition,  the  order  was  made. 


ROUSE  V.  JONES. 

^I^HIS  was  a  creditors'  suit  against  the  real  and  per- 
sonal representatives  of  an  intestate  for  payment 
of  his  debts.  It  appeared  from  the  answer  that  the 
real  estate  was  subject  to  certain*  mortgages,  but  the 
mortgagees  were  not  made  parties  to  the  bill.  After 
the  usual  decree  had  been  obtained,  the  Defendant, 
the  heir,  moved  before  the  Vice  Chancellor  of  England 


1843. 
March  S5. 

1844. 

N<nf.  9. 

After  the 
usual  decree 
has  been  ob- 
tained in  a 
creditors'  sidt 
against  the 
real  and  per- 
sonal repre- 
sentatives of 

an.  intestate,     f^^  ^j^  injunction  to  restrain  further  proceedings  in  an 
restrain  all       action  which  had  been  brought  against  him  by  a  bond 

ceedineTiTan  c^'^^itor  of  the  intestate.     The  application  was  resisted 

action  by  a 
bond  creditor 
of  the  intes- 
tate against 
the  heir,  al- 
though the 


on  the  ground,  amongst  others,  that,  before  the  decree 
was  made,  issue  had  been  joined  in  the  action  on  a 
plea  of  rtens  per  descent  prater^  &c.,  and  that  if  such 
plea  should  be  falsified  the  Plaintiff  would  be  entitled 
**f'd"d^  .  ®  to  judgment  against  the  heir  de  bonis  propriis.  The 
per  deicent       Vice  Chancellor  having  refused  the  motion  with  costs, 

it  was  now  renewed,  by  way  of  appeal,  before  the  Lord 
Chancellor. 


and  issue 
may  have 
been  joined 
on  buch  plea; 
and  as  the 
heir  will  be 
ordered  to  pay 
to  the  cre- 
ditor his  costs 
of  the  action 


Mr.  Wakefield  and  Mr.  Faber  for  the  motion. 
Mr.  BeiheU  and  Mr.  Goldsmidf  contra. 


Besides 


up  to  the  time 

when  he  had 

first  notice  of  the  decree,  any  delay  in  applying  for  the  injunction  will,  in  most 

casesy  resolve  itself  into  a  question  of  costs. 
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Besides  the  cases  referred  to  in  the  judgment,  Price 
V.  Evans  (a),  and  Clarke  v.  Lord  Ormonde  (i),  were 
cited,  (c) 


1843. 


T7ie  Lord  Chancellor. 

In  this  case  Owen  Williams  brought  an  action  against 
Robert  Scott  Herbert  Jones^  as  the  heir  of  Humphrey 
Herbert  Jones^  on  a  bond  executed  by  him  in  1821. 
The  Defendant  pleaded  that  he  had  no  lands  by  descent 
from  H.  H.  Jones  except  those  stated  in  the  plea.  The 
Plaintiff  replied  that  the  Defendant  had  other  lands  by 
descent  from  H.  H.  Jones^  upon  which  issue  was  joined. 
Some  time  afterwards  a  bill  was  filed,  and  a  decree  ob- 
tained, at  the  suit  of  the  present  Plaintiff,  on  behalf  of 
himself  and  the  other  creditors  of  H.  H.  Jones^  for  the 
administration  of  his  estate.  This  decree  was  obtained 
on  the  2nd  of  March  1843.  Notice  of  trial  in  the  action 
had  been  previously  given,  viz.  on  the  21st  oi  February^ 
for  the  assizes  at  Beaumaris^  which  were  fixed  on  the 
21st  of  MarcA.  On  the  day  on  which  the  decree  was 
obtained,  notice  of  it  was  served  on  the  attornies  of 
Oa)en  Williams^  requiring  them  to  desist  from  proceeding 
further  in  the  action.  They  refused  to  comply ;  and  on 
the  10th  of  March  they  were  served  with  the  decree, 
and,  on  the  same  day,  with  a  notice  of  motion  to  restrain 
the  Plaintiff  from  proceeding  to  trial  and  execution. 
The  motion  was  made  before  the  Vice  Chancellor  of 
England^  who  refused  the  injunction.  The  object  of  the 
present  application  is  to  discharge  the  Vice  Chancellor's 
order  and  to  stay  the  further  proceedings  at  law. 

It 


1844. 


(a)  4  Sim.  614. 
(6)  Jac.  lOS.,  see  p.  122. 
(c)  See   C.  P.   Cooper*t  Re- 
porU,  p.  132.  note,  where  the 

li 


cases  on  this  suhject  are  coU 
lected;  and  see  also  Kent  v. 
Pickering,  S  Sinu  569.;  Burits 
V.  Popple weli,  10  Sim.  583. 

2 


4-61 


CASES  IN  CHANCERY. 


\S^^. 


It  was  insisted,  in  opposition  to  this  motion,  that  the 
application  to  the  Vice  Chancellor  came  too  late,  on  the 
eve  of  the  trial.  It  is  material,  therefore,  to  consider 
the  dates.  Notice  of  the  decree  was  served  on  the 
2nd  of  March  ;  the  trial  could  not  take  place  at  the 
earliest  before  the  21st;  and  as  the  PlaintifTs  attorn ies 
refused  to  stay  the  proceedings  in  the  action,  and  which 
refusal  was  communicated  to  the  Defendant's  on  the 
6th,  they  on  the  1 0th  served  the  notice  of  motion  for  an 
injunction.  The  Plaintiff's  attornies  had  thus  notice  of 
the  decree  nearly  three  weeks  before  the  commission 
day ;  and,  as  they  would  be  entitled  to  their  costs  up  to 
the  day  of  the  notice,  including  the  costs  of  preparing 
for  trial,  if  any  had  been  incurred,  there  appears  to  me 
to  have  been  no  sufficient  reason  for  refusing  the  motion 
on  the  ground  of  the  lateness  of  the  application.  In 
Lord  v.  Wormleighton  (a),  notice  of  trial  was  given  on 
the  15th  of  Jidy :  the  decree  was  obtained  on  the  21st, 
and  notice  of  it  was  served  on  the  same  dav.     The  trial 

m 

took  place  a  few  days  afterwards.  The  motion  was  not 
hiade  till  after  the  trial.  The  Vice  Chancellor  Sir  J. 
Leach  enjoined  the  party  from  proceeding  at  law,  giving 
the  costs  incurred  up  to  the  notice  of  the  decree.  The 
Lord  Chancellor,  upon  appeal,  added  the  costs  of  the 
trial.  Any  delay  in  the  application  before  judgment 
will  in  most  cases  properly  resolve  itself  into  a  mei*e 
question  of  costs. 

It  was  further  insisted  that,  as  the  Defendant  in  the 
action  had  pleaded  that  he  had  no  lands  by  descent  ex- 
cept what  he  had  stated  in  his  plea,  upon  which  issue 
was  taken,  the  Plaintiff  had  a  right  to  proceed  to  trial 
to  falsify  this  plea,  which,  if  it  were  found  by  the  jury  to 
be  false,  would  entitle  him  to  a  personal  remedy  against 
the  Defendant ;  and  Brook  v.  Skinner  (b)  was  cited. 

It 

(fl)  1  Jac.  148.  {h)  2  Meri.  481.  n. 
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It  is  proper  to  consider,  with  reference  to  this  argu- 
ment, the  ultimate  effect  of  such  a  verdict.  Upon  the 
trial  of  the  issue,  if  the  jury  should  find  that  the  De- 
fendant had  lands  by  descent,  other  than  those  men- 
tioned in  his  plea,  it  would  be  their  duty  to  assess  the 
value  of  such  lands,  and  for  their  value  thus  found  the 
Plaintiff*  would  be  entitled  to  execution  against  the  De- 
fendant as  for  his  own  debt  But  upon  the  amount 
being  levied  or  paid  the  lands  in  respect  of  which  the 
levy  or  payment  was  made,  would  become  the  property 
of  the  Defendant.  In  Buckley  v.  Nightingale  (a),  the 
Court,  in  giving  judgment,  say  that  **  the  heir  is  liable 
no  further  than  to  the  value  of  the  lands  descended,  and 
as  soon  as  he  has  paid  his  ancestor's  debts  to  the  value 
of  the  land,  he  shall  hold  the  land  discharged,  otherwise 
he  might  be  chargeable  ad  infinitum**  It  follows  therefore 
that,  if  a  verdict  for  the  Plaintiff*  should  be  obtained  on 
this  plea,  and  judgment  be  entered  up  and  execution  issue 
thereon,  the  debt  due  to  the  Plaintiff* would,  ineff*ect,  be 
satisfied  out  of  the  real  assets  of  the  deceased.  These 
assets,  including  what  were  admitted  by  the  plea  and 
what  were  denied,  would  thus  to  that  extent  be  with- 
drawn from  the  fund  which  ought  to  be  applied  for  the 
general  benefit  of  the  creditors  under  the  decree  of  this 
Court,  and  this  too  in  a  case  where  the  decree  was  prior 
in  point  of  date  to  the  judgment ;  Lee  v.  Park,  {b) 


\M^. 


Some  objections  were  made  to  the  form  of  the  decree, 
as  not  sufficiently  comprehensive.  I  find,  upon  ex- 
amination and  inquiry,  that  it  is  the  usual  and  proper 
decree  in  cases  of  this  nature.  It  directs  the  Master 
to  make  enquiry  as  to  the  real  estate  of  the  testator, 
and  the  incumbrances  thereon,  and  what  is  due  in  re- 
spect of  such  incumbrances.  This  is  all  that  is  neces- 
sary in  the  first  instance. 

It 

(o)  I  strange,  665,  (*)  I  Kecn^  714. 
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It  was  suggested  that  the  mortgagees  should  have 
been  parties,  and  the  accounts  taken  against  them.  It 
is  not  necessary  that  they  should  be  parties  in  cases  of 
this  nature,  nor  is  it  usual  to  make  them  so.  They 
may  go  into  the  Master's  office,  if  they  think  proper,  or, 
if  the  estate  is  ordered  to  be  sold  on  further  directions. 
It  may  be  sold  subject  to  the  mortgages.  I  am  of 
opinion,  therefore,  upon  this  view  of  the  case,  that  the 
injunction  ought  to  have  been  granted.  The  order, 
therefore,  must  be  discharged.  I  understand  the  trial 
has  already  taken  place :  the  Plaintiff  at  law  must  be 
restrained,  therefore,  from  proceeding  further  in  the 
action  upon  being  paid  his  costs  incurred  up  to  the  time 
when  his  attomies  were  served  with  notice  of  the  decree. 

See  the  next  case. 


1845. 
Apnl2. 

1844. 


VERNON  i;.  THELLUSSON. 


After  the 
usual  decree 
has  been  ob- 
tained in  a 


A  JUDGMENT  creditor  of  a  testator  having  issued 
•^^  a  writ  of  scire  facias  against  the  executors,  this 
bill  was  filed  against  them  by  another  creditor  on 
behalf  of  himself  and  all  the  rest,  for  payment  of 
^Jf*'j^or's  suit,  i\^Q  testator's  debts  in  a  course  of  administration :  and 
stay  all  further  the  usual  decree  having  been  speedily  obtained,  no- 
proceedings  ^i^g  ^f  j^  ^jj3  immediately  served  on  the  Plaintiff 
in,an  action  ^  \ 

by  a  creditor    at   law.      During  the    ensuing    fortnight  the   sittings 

executor  *       ^^  ^^^^    Court    were    suspended ;    but    the   executors 

^  upon  payment  having,  in  the  meantime,  been  called  upon  to  plead, 

of  his  costs  of  pu^  1^  several  pleas,  and  amongst  others  one  of  plene 

the  action  up    administravertinL  upon  which  issue  was  joined,  and  no- 
to  the  lime  ^  . 

when  he  had  tice 

first  notice  of 

the  decree,  although  the  executor  may  have  pleaded  pUne  admniitravU^  and  issue 
in«y  have  been  joined  on  such  plea. 
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tice  of  trial  was  served  upon  the  executors.     On  the        1 843. 
morning  of  the  day  for  which  that  notice  was  given,     ^P^^^^^ 

V  BRNON 

being  the  first  day  of  the  resumed  sittings  of  this  Court,  v. 

the   executors   moved,  before   the  Vice  Chancellor  of  Thbllcsson. 
England^  for  an  injunction  to  restrain  further  proceed- 
ings in  the  sci.fa,^  which  was  granted  upon  the  terms  of 
paying  to  the  Plaintiff-at-law  his  costs  up  to  the  time 
when  he  had  notice  of  the  decree. 

The  Plainti£P-at*law  now  moved,  by  way  of  appeal 
before  the  Lord  Chancellor,  to  discharge  that  order. 

Mr.  Bethell  and  Mr.  Campbell^  in  support  of  the  mo- 
tion, took  three  points.  1st.  The  delay  on  the  part  of 
the  executors,  in  not  applying  for  the  injunction  until 
the  very  day  appointed  for  the  trial.  2dly.  The  insuffi- 
ciency of  their  affidavit  relative  to  the  state  of  the  assets 
and  their  dealings  with  the  estate ;  Paxion  v.  Douglas,  (a) 
Sdly,  and  principally,  that  the  executors,  by  putting  in 
a  plea  of  plene  administraveruntj  which  their  own  affi- 
davit shewed  to  be  false,  had  entitled  the  Plaintiff-at-law 
to  a  judgment  against  them  de  bonis  testaioris^  et  si  non  de 
bonis  propriis ;  and  that,  the  object  of  the  injunction 
being  the  protection  of  the  estate,  and  not  of  the  execu- 
tors personally,  {Keni  v.  Pickering  (6),)  the  injunction, 
if  granted  at  all,  ought  to  have  been  confined  to  re- 
straining execution  against  the  assets  of  the  testator, 
leaving  to  the  Plaintiff  his  personal  remedy  against  the 
executors,  in  the  event  of  the  plea  being  falsified ;  7>r- 
reToest  v.  Featherby  (c) ;  Brook  v.  Skinner  (d) ;  Dremry 
V.  Thacker  {e) ;  I^ee  v.  Park,  (g) 


Mr. 


(a)  8  Vei,  520.  {d)  Id.  481.  n. 

\b)  5  Sim.  569.  (e)  5  Swarut,  5S9. 

(c)  2  Meriv,  480.  (g)  1  Keen,  7 14, 
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184i.  Mr.  Stuart  and  Mr.  Deany  contra^  referred  to  FieUen 

^"^^^^^^^  V.  FieUen  (a).   Lord  v.  Wormleightcn  (A),   IVUliam  m 

V.  Erecutorsy  p.  1 179.  et  seq. 

TUKLLUSSQH. 


1844.  The  Lord  Chamcelloe. 

In  thb  case  a  judgment  had  been  entered  op  in  tbe 
Court  of  Exchequer  against  the  testator  for  40001*    . 
on  die  16lh  of  December  1842.     He  died  in  tbe  month 
of  Fekrwary  Mlowing,  and  a  scire  facias  was,  on  tbe 
I9ih  of  April  I843»  sued   out  against  the  executors. 
They  appeared  to  the  writ,  and  on  the  8d  of  Iftfjf 
a  dcdaiatioo  was  deliTered.      On   the  following  (Uy 
the  bill  in  thb  sait  was  filed  by  the  Plaintiff  on  be- 
half of  himself  and  the  other  creditors  of  the  tei- 
tator ;  and  notice  of  it  was  on  the  same  day  served 
upon  the  atlorocy  ibr  the  plaintiff  in  the  scire  fadau 
There  was  some  irregularis  in  the  declaration,  which 
rendered  an  amendmenl  necessary.     The  Defendants 
were  allowed  two  days  time  to  plead  after  the  amend* 
ment.     They  accordingly,  within  the  two  days,  viZi  on 
the  ISth,  delivered  a  plea  of  fiaiu  administravil  to  the 
amended  declaration.     Previously  to  this,  viz.  on  tbe 
1 1  th  of  Maj/,  a  decree  had  been  obtained,  and  when  the 
plea  was  delivered  notice  of  the  decree  was  at  the  same 
time  served.     On  the  17th  issue  was  joined,  and  notice 
of  trial  given  for  the  first  sittings  in  Trinity  term,  which 
were  fixed  for  tbe  26th.     On  the  83d,  application  was 
made  for  leave  to  give  a  notice  of  motion  for  an  injunc- 
tion.    The  motion  was  heard  on  the  26th. 

It  does  not  appear  to  me,  upon  considering  these 
dates,  that,  even  supposing  such  a  question  to  be  mate- 
rial 

(«)  I  S.i  S.  255.  (5)  Jac.  148. 
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,rial  in  the  present  case  (the  decree  having  been  ob-         1844. 
tained  before  judgment  in  the  action),  there  has  been     ^P^^^!^^ 
any  want  of  due  diligence  on  the  part  of  the  Defendants.  p. 

The  declaration  was  not  delivered  till  the  2d ;  and  on  Thfxlusson. 
the  following  day  the  bill  was  filed,  and  notice  of  it 
served.  Before  the  time  for  pleading  was  out,  the  de- 
cree was  obtained,  and  notice  of  it  served.  There  ap- 
pears, indeed,  to  have  been  an  interval  of  a  few  days 
between  the  date  of  the  decree  and  the  motion  for  the 
injunction ;  but  the  sitting  of  the  Court  was  suspended 
nearly  the  whole  of  that  time,  Easter  term  having 
ended  on  the  11th,  the  day  the  decree  was  obtained. 

But  then  it  is  said,  as  plene  administravit  has  been 
pleaded,  the  Plaintiff  has  a  right  to  proceed  to  trial  to 
falsify  that  plea ;  and,  further,  that  it  is  clear,  from  the 
affidavits  filed  on  the  part  of  the  executors  themselves, 
that  the  plea  is  false  in  fact ;  and  Terrewest  v.  Featherby 
and  Brooke  v.  Skinner  were  referred  to.  But  these  cases 
cannot  be  relied  upon  as  authorities  for  the  purpose  for 
which  they  were  cited,  afler  the  observations  made  re- 
specting them  by  Lord  Eldon  in  Lord  v.  Wormleigh- 
ton  (a),  in  which  he  intimates  that  he  had  a  wrong 
notion  upon  the  subject,  when  those  decisions  were  pro- 
nounced. 

It  is  clear  that,  upon  the  plea  of  plene  administravit^ 
if  the  verdict  be  found  for  the  Plaintiff,  the  judgment 
would  be  de  bonis  testatoris  onlv,  and  for  a  sum  not  ex- 
ceeding  the  value  of  the  goods  found  by  the  jury  to  have 
come  to  the  hands  of  the  executors.  The  principle, 
therefore,  upon  which  those  decisions  proceeded,  en- 
tirely fails,  it  having  been  assumed  incorrectly,  and  as 
the  ground  of  decision,  that  the  judgment  would  in  such 

case 

(a)  Jac,  150. 
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ISi^.        case  be  de  bonis  teMtaioris^  et  si  turn  de  bonis  propriis. 
It  is  true  that  if  the  Plaintiff  cannot  find  goods  of  the 
testator's  to  the  amount  returned  by  the  jury,  the  ex- 
Thpllvsson.  g^ujQj.  ^iii^  upon  a  scire  facias  suggesting  a  devastaxnt^ 

be  personally  liable  for  the  deficiency ;  but,  upon  the 
amount  being  satisfied  out  of  the  property  of  the  execu- 
tor, he  would  become  entitled  to  the  assets  for  which  he 
had  thus  paid  an  equivalent.  For  where  a  claim  is  made 
.  against  an  executor,  if  it  is  shewn  that  he  has  goods  in 
his  hands  which  were  the  testator's,  he  may  prove  that 
he  has  paid  to  that  value  with  his  own  money,  and  tliis 
will  be  a  suflBcient  discharge,  (a) 

The  result  therefore  is,  that  if  the  action  should  be 
allowed  to  proceed  to  judgment  and  execution  on  this 
plea,  and  the  jury  should  falsify  the  plea,  and  find  that 
there  are  assets,  those  assets  would  be  withdrawn  from 
the  general  fund,  which  ought  to  be  distributed  in  this 
Court  for  the  common  benefit  of  all  the  creditors.  For 
this  consequence  would  follow  whether  the  assets  were 
discovered  and  taken  in  execution  by  the  sheriff  on  the 
judgment,  or,  upon  the  return  of  mdla  bona^  were  ulti- 
mately, upon  a  scire  facias^  to  be  satisfied  out  of  the 
goods  of  the  Defendant.  I  concur,  therefore,  in  the  de- 
cision in  Lord  v.  Wormleighton. 

But,  independently  of  the  general  question,  it  is  to  be 
observed  that  the  plea  was  not  filed  in  this  case  till  afler 
the  decree  was  obtained  and  notice  of  it  served ;  and  it 
is  obvious  that  it  was  filed  merely  for  the  purpose  of 
enabling  the  executors  to  apply  by  motion  to  this  Court 
to  stay  the  proceedings.  If  the  executors  had  suffered 
judgment  by  default,  which  they  might  have  done^ 
execution  would  probably  have  issued  before  the  motion 

could 
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CASES  IN  CHANCERY. 


471 


could  have  been  made.  This  therefore  is  not  a  suflB- 
cient  ground  for  preventing  the  interference  of  the  Court. 
Dyer  v.  Keardey  (a\  Fielden  v.  Fielden.  (A)  Then  as  to 
die  affidavitSy  the  Court  in  these  cases  requires  to  be 
informed  of  the  state  of  the  assets  before  it  will  stay  the 
proceedings  at  law ;  Paxton  v.  Douglas,  (c)  I  have  read 
the  affidaviu,  and»  adverting  to  the  nature  and  state  of 
the  property  as  therein  described,  I  think  the  account 
given  of  it  on  the  part  of  the  executors  is  satisfactory, 
and  all  that  could  at  that  period  be  reasonably  required. 

Motion  refused  with  costs. 


{a)  2  Meriv,  482.  n. 
{6)  1  Sim.  4-  Stu.  285. 


(c)  8  Tm.  52  L 


ISi^. 


Vkrnon 

V, 

Thellusson. 


STEELE  V.  STEWART. 

^I^HE  Plaintiff  was  an  underwriter  of  a  policy  of 
-*-  insurance  effected  by  the  Defendant  on  a  ship  which 
was  lost  on  her  passage  from  Calcutta  to  England.  The 
Defendant  having  brought  an  action  on  the  policy,  the 
Plaintiff  pleaded  that  the  ship  was  not  sea-worthy ;  and, 
in  support  of  that  defence,  he  filed  this  bill  for  discovery, 
a  foreign  commission,  and  an  injunction.  Among  the 
documents  admitted  by  the  answer  to  be  in  the  defend- 
ant's  possession  relating  to  the  matters  in  question, 
were  seven  letters,  as  to  which  the  first  answer  stated, 
in  substance :  —  That  a  person  named  Warren^  who 
was  the  master  of  the  ship,  was  sent  out  to  India  by 
the  Defendant,  at  the  suggestion  of  his  solicitors,  for 
the  express  purpose  of  collecting  evidence  on  his  behalf 
in  support  of  the  action,  and  that  he  was  engaged  there 
for  two  years  and  upwards  in  collecting  such  evidence ; 

and 


1845. 
Nop.  25. 
Dec.  5. 

1844. 
Nov.  14. 

Where  the 
circumstances 
of  the  case 
render  it  ne- 
cessary for  a 
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are  privileged. 
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and  that  as  many  of  the  witnesses  were  natives  of  India, 
and  had  been  employed  by  Warren  in  the  repair  of  the 
ship,  it  would  have  been  impossible  without  his  presence 
and  assistance  to  have  obtained  the  evidence  necessary 
to  maintain  the  action  ;  and  that  the  letters  in  question 
were  written  by  Warren^  while  he  was  absent  on  that 
mission,  partly  to  the  Defendant,  and  partly  to  his  soli- 
citors; and  the  Defendant  submitted  that  the  letters 
were  confidential,  and  that  he  was  not  bound  to  produce 
them.  In  a  further  answer  he  stated  that  the  letters  in 
question  were  written  by  the  master  to  the  Defendant 
and  his  solicitors  in  this  country,  while  he  was  acting  by 
the  direction  and  as  the  agent  of  the  Defendant  and  his 
solicitors  in  procuring  evidence  in  support  of  the  action, 
and  that  the  contents  of  the  letters  related  to  and  con- 
cerned such  evidence. 


A  motion  for  the  production  of  these  letters,  having 
been  refused  by  the  Vice  Chancellor  of  England^  was 
now  renewed,  by  way  of  appeal,  before  the  Lord  Chan- 
cellor. 


Mr.  BetheU  and  Mr.  Hetherington^  in  support  of  the 
motion,  stated  that  the  Vice  Chancellor,  when  he  made 
the  order,  acknowledged  that,  in  protecting  from  pro- 
duction communications  between  the  party  or  his  soli- 
citor and  an  unprofessional  agent,  he  was  extending  the 
privilege  beyond  the  limits  to  which  it  had  hitherto 
been  carried ;  and  they  contended  that  such  extension 
of  it  was  not  authorised  by  the  principle  of  public  policy 
on  which  it  was  founded.  They  also  commented  on  the 
statements  in  the  answers  as  being  inconsistent  with 
each  other,  insisting  that,  from  those  statements,  it  was 
uncertain  whether  fVatren  was  the  agent  of  the  Defend- 
ant or  of  his  solicitors,  and  consequently  whether,  in 
making  the  communications  in  question,  he  had  in  fact 
acted  as  agent  for  either  of  them. 

Mr. 
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Mr.  RomiUy  ahd  Mr.  Lewis,  contra. 

The  following  cases  were  cited :  Preston  v.  Carr  («), 
Curling  \.  Perring(b),  Bunbnry  v.  Bunbury  {c)j  Hughes 
V.  Biddulph  (rf),  Taylor  v.  Forster  (e).  Combe  v.  Corpo^ 
ration  of  London  {g)j  lAevoellyn  v.  Badeley  (/i). 


184S. 


T^ie  Lord  Chancellor. 

In  this  case  an  action  had  been  brought  in  the  Com- 
mon Pleas  by  the  Defendant  against  the  Plainti£P  Steele 
on  a  policy  of  insurance  effected  on  the  ship  Sherburne 
for  twelve  months,  at  and  from  Calcutta^  &c.  The 
defence  relied  upon  was,  that  the  ship  wa3  not  sea- 
worthy. The  present  bill  was  filed  for  discovery,  a 
commission,  and  an  injunction.  The  Plaintiff  moved  for 
the  production  of  the  letters,  papers,  &c.  admitted  by 
the  Defendant's  answer,  and  the  schedules  thereto  to  be 
in  his  possession  or  power.  The  question  is  confined  to 
certain  letters,  the  dates  of  which  are  set  forth  in  the 
further  answer  of  the  Defendant.  He  contends  that  he 
is  not  bound  to  produce  these  letters. 

The  answer  admits  that  Warren,  the  master  of  the 
ship,  was  sent  out  to  India  by  the  Defendant  at  the 
suggestion  of  the  Defendant's  solicitors,  for  the  express 
purpose  of  collecting  evidence  on  behalf  of  the  Defendant 
in  support  of  the  action,  and  that  he  was  engaged  there 
for  two  years  and  upwards,  in  collecting  such  evidence, 
and  that  as  many  of  the  witnesses  were  natives  of  India, 
and  had  been  employed  by  Warren  in  the  repair  of  the 

ship, 

(a)  1  r.  4-  J.  175.  {e)  2  Car.  i  Payne^  195. 

(5)  2  My,  4r  A".  380.  ig)  1  F.  4-  C.  n.  s.  150. 

(c)  2  Benv.  173.  (A)  I  Hare,  527. 
{d)  4  Run,  190. 


1H44. 
Nov.  14. 
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shipi  it  would  have  been  impossible  without  his  presence 
and  assistance,  to  have  obtained  the  evidence  necessary 
to  maintain  the  action.  In  a  subsequent  part  of  the 
answer,  the  Defendant  states,  **  that  during  the  period 
the  master  was  absent  for  the  purpose  of  obtaining  evi- 
dence in  support  of  the  action,  he  wrote  and  sent  to  the 
Defendant,  and  also  to  his  solicitors,  divers  letters, 
on  the  subject  of  such  evidence,  and  the  same  were  duly 
received  by  him,  the  Defendant,  and  his  solicitors,  and 
are  in  the  possession  of  the  Defendant's  solicitors,  but 
the  Defendant  submits  that  such  letters  are  confidential 
communications,  and  that  he  is  not  bound  to  produce 
and  ought  to  be  protected  from  producing  the  same, 
and  that  he  is  not  bound  to  answer  whether  such  letters 
or  any  of  them  relate,  or  in  some  or  what  manner  refer, 
to  the  state  of  repair,  or  otherwise  to  matters  in  the 
said  bill  inquired  after."  The  Defendant,  in  his  further 
answer,  states  that  **  the  letters  in  question  were  written 
by  the  master  to  the  Defendant  and  his  solicitors  in  this 
country  whilst  he  was  in  Calcutta^  acting  by  the  direction 
and  as  the  agent  of  the  Defendant's  said  solicitors  in 
procuring  evidence  in  support  of  the  action  in  the 
amended  bill  mentioned,  and  that  the  contents  of  the 
letters  relate  to  and  concern  such  evidence."  It  does 
not  appear  to  me  that  there  is  any  inconsistency  in  these 
statements.  He  might  have  been  sent  out  by  the 
Defendant  for  the  purpose  of  collecting  evidence  on 
behalf  of  the  Defendant,  at  the  suggestion  and  by  the 
advice  of  the  Defendant's  solicitors,  and  might,  in  col- 
lecting such  evidence,  have  acted  under  the  direction  and 
as  the*  agent  of  the  solicitors.  Tlie  single  question 
therefore  is  whether  letters,  written  under  these  circum- 
stances, are  privileged  communications. 


First,  as  to  the  letters  written  by  the  solicitor's  agent 
to  the  Defendant.     When  a  solicitor  is  employed  to 

collect 
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collect  evidence  for  his  client  in  a  pending  suit,  it  is 
clear  that  his  communications  with  his  client  respecting 
such  evidence  are  privileged.  But  a  solicitor  cannot 
always  act  in  his  own  person  in  the  collection  of  evi- 
dence. Distance  and  other  circumstances  may  render 
this  impossible.  Such  was  the  case  here :  the  witnesset 
were  many  of  them  native  Indians^  and  a  voyage  to 
India  was  required  for  that  purpose.  It  was  necessary,^ 
therefore,  that  the  solicitor  should  employ  an  agent,  and 
whether  that  agent  was  a  clerk  to  the  solicitor  or  any 
other  person  appears  to  me  wholly  immaterial.  In  per- 
forming this  duty  he  represented  the  solicitor,  and  his 
communications  to  the  client,  on  the  subject  of  the  evi- 
dence, were  the  communications  of  the  solicitor,  falling 
within  the  same  principle  and  entitled  to  and  requiring 
the  same  protection. 


As  to  the  letters  addressed  to  the  solicitors  by  their 
agent,  they  would  also  be  privileged,  being  written  in 
pursuance  of  inquiries  instituted  by,  or  under  the  direc- 
tion of,  the  solicitors,  as  to  evidence  in  support  of  the 
action. 

I  agt'ee,  therefore,  with  the  Vice  Chancellor,  in  think- 
ing that  these  letters  ought  not  to  be  produced.  I  do 
not,  however,  concur  with  that  learned  Judge,  in  con- 
sidering this  an  extension  of  an  admitted  principle.  I 
consider  the  case  as  coming  within  the  same  principle 
on  which  the  communication  of  the  solicitor  himself 
would,  under  similar  circumstances,  be  privileged. 


See  the  next  case. 
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Jan*  SI. 
Feb,  84. 
Nov.  28. 

Letters  writ- 
ten or  cases 
stated  for  the 
opinion  of 
counsel  by  a 
party  or  his 
solicitor,  with 
a  view  to  a 
suit  then  in 
contempla- 
tion, are  pri- 
vileged from 
production, 
not  only  in 
thot  suit  but 
in  uny  sul)- 
sequent  liti- 
gation with 
third  parties 
respecting  the 
same  subject 
matter,  and 
involving  the 
question  to 
which  such 
letters  and 
cases  relate. 


HOLMES  V.  BADDELEY  and  Others. 

T)  Y  the  settlement  made  on  the  marriage  of  Bcger 
"^  Holmes  and  Susannah  Abney  in  the  year  1112^  a 
real  estate,  called  Mill  Farm^  the  property  of  Susannah 
Abney^  was  conveyed  to  the  use  of  Roger  Holmes  for  his 
life,  with  remainder  to  Susannah  Abney  for  her  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the 
marriage  in  tail  general,  with  remainder  to  the  use  of 
the  daughters  of  the  marriage  as  tenants  in  common  in  * 
tail  general,  and,  in  default  of  such  issue,  to  the  use  of 
Roger  Holmes  in  fee. 

.  The  only  issue  of  the  marriage  were  two  daughters, 
Susannah  and  Ann. 

Roger  HolmeSj  by  his  will,  dated  the  8th  of  October 
1778,  devised  all  his  real  estates  to  trustees  in  trust,  in 
case  two  or  more  of  his  children  by  his  marriage  with 
his  then  wife  should  live  to  attain  the  respective  ages  of 
twenty-one  years,  for  such  children,  their  heirs  and  as- 
signs, as  tenants  in  common ;  but  in  case  there  should 
be  no  such  child  who  should  live  .to  attain  that  age,  and 
from  and  after  default  of  such  issue,  he  devised  his 
estate,  called  Mill  Farm^  and  all  his  estate,  right,  title, 
and  interest  therein,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  to  the  only  proper  use  and 
behoof  of  his  said  wife,  her  heirs  and  assigns. 

Roger  Holmes  died  within  a  month  after  the  date  of 
his  will,  leaving  his  widow,  Susannah  Holmes  the  elder, 
and  his  two  daughters,  Susannah  Holmes  the  younger 

and 
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and  Ann  Holmes  surviving  him.  The  widow  died  in 
the  year  1800.  Both  the  daughters  attained  twenty- 
one,  and  died  intestate  and  unmarried,  and  without 
having  barred  the  estate  tail  under  the  settlement.  On 
the  death  of  Susannahj  the  survivor  of  them,  in  the 
month  of  June  1838,  three  parties  laid  claim  to  the 
estate*  The  testator,  Boger  Holmes^  had  a  brother 
Edward  Holmes^  who  had  a  son  Edward  Holmes  the 
younger,  and  several  daughters.  The  Plaintiff  in  this 
suit  claimed  as  the  only  son  and  heir  of  Edwqrd  Holmes 
the  younger.  The  Defendants  claimed  under  the  daugh- 
ters of  Edward  Holmes  the  elder,  insisting  that  the 
Plaintiff  was  an  illegitimate  child.  The  third  claim  was 
made  by  one  Ann  Heming^  as  heiress*at-law  of  Susannah 
Holmes  the  younger,  ex  parte  matemd. 


i77 
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In  the  month  of  December  1839,  a  deed  of  com- 
promise was  executed  between  the  Plaintiff  and  the 
Defendants  in  this  suit,  under  which  the  estate  was  to 
be  sold,  and  the  proceeds  to  be  divided  between  them 
in  certain  proportions. 

The  bill  alleged  that  the  Plaintiff  had  been  induced 
to  accede  to  the  compromise  by  fraud,  and  it  prayed 
that  the  Defendants,  who  were  alleged  to  be  in  pos- 
session of  the  estates,  might  deliver  them  up  to  the 
PlainUff. 


The  Defendant  Baddeley  and  wife  by  their  answer, 
after  referring  to  the  claim  of  Ann  Hemingy  stated  that, 
after  the  execution  of  the  deed  of  compromise,  and  be- 
fore the  Plaintiff  had  disputed  its  validity,  the  Defend- 
ants had  applied  to  the  heir  of  the  surviving  trustee  of 
Boger  Holme^s  will,  in  whom  the  legal  estate  of  the 
property  was  vested,  for  a  conveyance  of  such  estate ; 

Vol.  I.  K  k  but 
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but  that  in  consequence  of  Ann  Heming  still  persisting 
in  her  claim,  the  application  was  refused,  and  that 
afterwards  the  Plaintiff,  in  collusion  with  Ann  Heming^ 
obtained  an  assignment  of  the  legal  estate  to  certain 
persons  as  trustees  for  them,  on  the  faith  of  a  fraudulent 
representation  that  the  Defendants  had  abandoned  their 
claim ;  and  that  by  means  of  that  estate  they  had  got 
into  possession  of  the  property ;  and  that  the  Defend- 
ants had,  since  the  institution  of  this  suit,  filed  a  cross 
bill  against  the  devisee  of  Ann  Heming  (who  was  dead), 
and  against  the  Plaintiff  and  the  other  Defiendants  in 
this  suit,  praying  that  the  heirs,  ex  parte  patemA^  of 
Susannak  Holmes  the  younger  might  be  declared  entitled 
to  the  estate,  and  that  the  same  might  be  conveyed  by 
all  proper  parties  to  the  trustees  of  the  deed  of  oom-> 
promise. 


In  answer  to  the  usual  charge*  as  to  documents,  &€• 
they  stated  that  they  had  in  their  possession  certain 
letters,  and  copies  of  letters,  which  had  passed,  since  the 
death  of  Susannah  HdmeSj  between  their  solicitors  as 
such,  and  various  persons,  and  also  two  cases  on  be- 
half of  the  Defendants,  with  counsel's  opinion  thereon  ; 
which  cases  were  laid  before  counsel,  and  all  of  which 
letters  were  written  and  sent  after  the  Defendants  were 
aware  that  a  claim  to  the  estate,  adverse  to  their  titles 
was  about  to  be  made  on  the  part  of  Ann  Heming 
as  heir  ex  parte  malemd^  and  in  contemplation  of  legal 
proceedings  to  enforce  their  title,  and  the  greater 
number  thereof  after  the  said  claim  had  actually  been 
made  on  the  part  of  Ann  Heming^  and  with  reference 
to  such  claim,  and  to  the  right  and  title  of  the  Defend- 
ants in  issue  in  this  cause  and  in  the  cross  cause,  and 
wholly  independent  of  the  compromise  by  the  Plaintiflfs 
bill  sought  to  be  set  aside,  and  without  any  reference 
thereto.      And   they   submitted   that   the   said  cases, 
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opinions^  and  letters,  were  privileged  cominiinicationsy 
which  they  were  not  bound  to  produce. 

The  Master  of  the  Rolls  having  ordered  those  letters 
and  cases  to  be  produced,  the  Defendant  Baddeley  and 
his  wife  moved  before  the  Lord  Chancellor  that  that 
order  might  be  discharged. 

Mr.  BetheU  and  Mr.  6.  Russell  appeared  in  support 
of  the  motion. 

Mr.  Bird^  eontirL 

The  following  cases  were  cited  and  commented 
upon:  — 

Curling  v.  Perritig  (a),  Preston  v.  Carr  (6),  Whitbread 
V.  Gumey  (c),  Greenough  v.  GaskeU  (rf),  Vent  v.  Pa- 
cey  {e\  Bolton  v.  Corporation  of  Liverpool  (g),  Hughes  t. 
Biddulph  (A),  Herring  v.  Clobery  (i),  Jones  v.  Pugh  (i), 
Combe  v.  The  Corporation  of  London  (/),  Greenlaw  v. 
King  (jfi),  Knight  v.  The  Marquis  of  Waterford.  (n) 


1844. 


7^  Lord  Chancellob. 

In  this  case  the  Plaintiff  claims  an  estate  as  heir-at* 
law  to  Susannah  Holmes^  and  he  seeks  to  set  aside  a  deed 
by  which  he  had  compromised  this  claim,  as  having  been 
fraudulently  obtained.    The  Defendants  deny  the  fraud, 

and 


Nov.  88; 


(a)  s  My.  4r  K.  sso. 

(b)  iY.4rJ.i7S. 

(c)  Younge,54l. 
id)  1  My.  4-  K.  98. 
[e)  4  Ruu.  195. 
ig)  3<SSfii.467;  iMy./^K.SS. 

Kk  2 


(A)  4l2tflf.  190. 

(t)  pm.  91. 
(;t)  Id.  96. 

(/)  1  F.4-C0//.  C.  C.  631. 
(m)  1  P^av.  144. 
(fi)  2Y.^CoU.  SS. 


Baddblst. 
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1844>.       and  dispute  the  PlaintiflTs  legitimacy*    They  also  claim 
Houfss      ^  heirs-at-law  of  Susannah  Hclmes^    Soon  after  Su^ 
V.  sannak  Helmed  death  a  right  to  the  estate  was  advanced 

by  Ann  Heming :  she  claimed  to  be  the  heir-at-law  ex 
JMrte  matemd  of  Susannah  Holmes ;  and  her  claim  to 
the  estate  was  founded  upon  the  terma  of  the  will  of 
lU^er  Holmes^  the  father  of  Susannahs 

Cases  were  laid  before  counsel  by  the  Defendants,  and 
opinions  obtained  upon  the  question,  and  several  letters 
passed  between  the  Defendants'  solicitors  and  diflferent 
persons  respecting  the  Defendants'  right  to  the  property. 
These  opinions  were  obtained,  and  this  correspondence 
carried  on,  in  contemplation  of  legal  proceedings  against 
Ann  Heming.  The  question  is  whether  they  ought  to 
be  produced  in  this  suit, 

[His  Lordship  then  read  the  passage  of  the  answer, 
-  and  proceeded.] 

First,  then,  as  to  the  cases  and  opinions :  it  is  clear 
that  in  the  contemplated  suit  between  the  Defendants 
and  Ann  Heming  respecting  this  property,  the  cases 
and  opinions  would  have  been  privileged,  and  the  De- 
fendants would  not  have  been  obliged  to  produce  them. 
The  principle  upon  which  this  rule  is  established  is  that 
communications  between  a  party  and  his  professional 
advisers,  with  a  view  to  legal  proceedings,  should  be 
unfettered ;  that  they  should  not  be  restrained  by  any 
apprehension  of  such  communications  being  afterwards 
divulged  and  made  use  of  to  his  prejudice.  To  give  full 
effect  to  this  principle  it  is  obvious  that  they  ought  to  be 
privileged,  not  merely  in  the  cause  then  contemplated 
or  depending,  but  that  the  privilege  ought  to  extend  to 
any  subsequent  litigation  with  the  same  or  any  other 
party  or  parties*    In  the  case  of  Knight  v.  The  Marquis 
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of  Waterfordy  which  was  a  suit  for  tithes,  Lord  Abinger 
refused  to  order  the  production  of  old  briefs  prepared 
in  a  suit  between  a  former  rector  and  the  party  under 
whom  the  Defendant  claimed:  and,  on  a  subsequent 
motion  in  the  same  causci  for  the  production  of  letters 
stated  to  have  passed  between  parties  under  whom  the 
Defendant  claimed  and  their  solicitors,  on  the  subject  of 
the  right  to  the  tithes  in  question,  he  observed  that  he 
did  not  think  it  material  whether  such  communications 
related  to  the  cause  in  progress  or  to  matters  which  took 
place  on  former  occasions,  (a)  The  necessary  confi-- 
dence-will  be  destroyed  if  it  be  known  that  the  commtir 
nication  can  be  revealed  at  any  time.  In  Combe  v.  The 
Corporation  of  London^  the  Vice-Chancellor  Knight 
Bruce^  in  refusing  to  order  the  production  of  cases  and 
opinions  which  had  been  prepared  and  taken  in  con* 
templation  of  litigation  upon  former  occasions  with 
other  parties,  observed  that,  in  his  judgment,  it  was  not 
material  to  the  question  that  the  litigations  to  which 
they  related  were  litigations  with  other  parties  than  the 
Plaintifis  in  the  then  present  cross  bill,  (b) 


Holmes 

V. 

Baddslet* 


In  those  opinions  I  concur,  and  upon  the  principle  to 
which  I  have  already  referred  as  the  admitted  ground 
upon  which  the  privilege  is  allowed.  The  cases  are 
stated  to  have  been  prepared,  and  the  opinions  taken^ 
^^  after  the  Defendants  were  aware  that  a  claim,  adverse 
to  their  title,  was  about  to  be  made  on  the  part  of  the 
heir  ex  parte  mcUemdy  and  in  contemplation  of  legal 
proceedings  being  taken  by  the  Defendants  to  enforce 
their  title,  and  occasioned  by  and  with  reference  to  the 
right  and  title  of  the  Defendants  in  issue  in  the  present 
cause  and  in  the  cross  cause.''     In  Bolton  v.  The  Cor* 

poraiion 


(a)  2  r.  4-  Coll.  38. 


(*)  1  Y.  4-  CoU.  C.  C.  648. 
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paratian  qflAoerpody  the  cases  and  opinions  which  were 
ordered  to  be  produced  were  not  stated  in  the  answer 
(according  to  Mr.  Shnoris  Report)  to  have  been  pre* 
pared  and  taken  in  cont^nplation  of  any  l^al  pro* 
ceedings  by  or  against  die  corporation.  There  are 
undoubtedly  some  expressions  attributed  to  the  Vice^ 
CSiancellor  in  that  case,  and  also  to  the  Lord  Chancellor^ 
which,  literally  taken,  might  lead  to  the  conclusion  that 
they  ccmsidered  the  privilege  to  be  c(»fined  to  the  par- 
ticular suit  which  was  expected  or  depending  when 
the  opinipns  were  taken.  But  no  such  question  was, 
with  reference  to  these  cases  and  opinions  (the  cases  and 
opinions  ordered  to  be  produced),  sufficiendy  raised  by 
the  answer,  as  stated  in  the  report,  and  the  objection  to 
produce  them  was  rested  entirely  on  other  grounds.  la 
the  case  of  Hughes  v.  Biddtdph  it  was  decided  that  oom<^ 
munications  between  the  Defendant  and  his  solicitor, 
either  during  a  cause,  or  with  reference  to  it,  ought  to  be 
protected ;  that  was  ail  which  was  necessary  to  determine 
for  the  purpose  of  the  motion  then  before  the  Court 


But  it  is  said,  the  subject  in  controversy  with  Ann 
Hemingy  though  it  related  to  the  same  property,  was  not 
the  same  as  in  die  present  suit  Even  supposing  this 
to  be  a  material  distinction,  it  is  sufficient,  I  think,  to 
observe  that  the  Defendants  in  their  answer  state  ^  that 
the  opinions  were  taken  in  contemplation  of  legal  pro- 
ceedings to  enforce  their  title : "  they  must,  therefore, 
have  not  only  shewn  that  the  heir  ex  parte  patemd 
had  the  right,  but  that  they  filled  that  character  —  one 
of  the  points  in  controversy  in  the  present  suit  The 
atiswer  further  states  that  the  cases  and  opinions  had 
reference  to  the  tide  of  the  Defendants  ''at  issue  in 
the  present  cause."  In  the  cross  cause,  to  which  the 
devisee  under  the  will  of  Ann  Hemtng,  is  a  party,  the 

Plaintiffi 
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naintifi  pray»  among  other  things,  a  declaration  that,        1844. 
XI  the  death  ot  Susannah  Holmes^  the  Plainti£&  and  the      tT^^^^ 

HOLMBS 

)ther  co-heirs  became  absolutely  entitled  to  the  estates  v. 

in  question)  and  also  a  declaration  in  substance  that,  by  ^^^'■■^y- 
the  will  o^  Roger  Holmes^  the  estates  descended  to  the 
beirs,  ex  parte  paiem&j  of  Susannah  Holmes.  No  answer 
had  been  filed  in  that  cause  when  the  present  motion 
was  made.  The  very  question  in  dispute  with  Ann 
Bmittg  may  be  raised  in  that  cause ;  and  if  the  cases 
and  opinions  are  produced  in  the  original  cause  they 
maj  disclose  circumstances  by  which  the  Defendants  in 
diis  cause  may  be  prejudiced  in  the  cross  cause.  I  think 
Ae  cases  and  opinions,  therefore,  ought  not  to  be  pro- 
duced No  attempt  was  made  at  the  bar  to  distinguish 
die  correspondence  irom  the  cases  and  opinions.  I  think 
it  fidls  within  the  same  principle,  and  that  it  ought  not 
to  be  produced ;  Curling  v.  Perring.  (a) 

(a)  S  jif.  4*  IT.  380. 
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1844. 


SHEFFIELD  Canal  Company  v.  SHEFFIELD  and 
ROTHERAM  Railway  Company. 

TN  this  suit)  which  was  instituted  for  the  specific  per- 
formance  of  an  agreement,  the  principal  question 
was  whether  a  proposal  which  had  been  made  by  the 
solicitor  of  the  Defendants  to  the  solicitor  of  the  Plain- 
tiffs, had  been  absolutely  rejected  at  a  certain  meeting, 
held  on  the  26th  of  June  1836,  or  whether  it  had  been 
left  open  for  further  consideration.  At  the  hearing  the 
Court,  upon  the  evidence,  was  of  the  former  opinion, 


•    1845. 

May  11. 

June  15.  28. 

1844. 

Kov.lU 

Under  the 
usual  order 
for  the  pro- 
duction of 
books,  &c., 
with  liberty  to 
seal  up  on 
affidavit  such 
parts  as  did 
not  relate  to 
the  matters  in 
guestiony  the 

£Sprod°iiced   ^^^  dismissed  the  bill,  with  costs, 
a  book  with 

sealed  u^and  ^7  ^^^  -^^^  ^^  incorporation  of  the  Railway  company 
^^  ^fj^ffi®  *'  ^^  enacted,  that  all  resolutions  come  to  by  the  pro- 
davit    The      prietors  should  be  entered  in  a  book,  and  that  such 

Plaintifl5after.  qj^i^i^  should  be  evidence  in  all  courts  of  law,  of  the 
wards  on  an 

affidavit  of  resolutions  to  which  they  referred.  The  Defendants 
stroneW  to°§ie  having,  by  their  answer,  admitted  the  possession  of  this 

inference  that  book, 

one  of  the 

pages  sealed  up  did  relate  to  the  question  in  dispute,  moved  that  the  Defendants 
might  produce  the  book  unsealed ;  but  the  motion  was  refused,  although  the  De- 
fendants declined  to  answer  the  affidavit. 

The  Act  of  incorporation  of  a  railway  company  required  that  all  resolutions  come 
to  at  meetings  of  the  proprietors  should  be  entered  m  a  book,  and  the  entries  were 
made  evidence  of  the  resolutions  to  which  they  referred.  '  In  a  suit  against  the 
company  for  the  specific  performance  of  an  agreement,  the  Defendants  were  ordered 
to  produce  their  books,  with  the  usual  liberty  to  seal  up  such  parts  as  did  not  relate 
to  the  matters  in  question.  The  books  were  produced  accordinglv,  but  the  pages 
left  open  furnished  no  evidence  of  the  agreement.  A(ter  the  bill  had  been  dismis^Bd 
for  wane  of  evidence,  the  Plaintiffs,  on  an  affidavit  of  having  recently  discovered  that 
the  agreement  had  been  recognised  by  a  resolution  passed  at  a  meeting  of  the  pro- 
prietors, applied  for  leave  to  file  a  supplemental  bill,  m  the  nature  of  a  bill  of  review, 
for  the  purpose  of  making  the  resolution  part  of  their  case.  And  the  Court, 
although  of  opinion  that  the  Plaintiffit  might,  with  due  diligence,  have  made  the  dis- 
covery soon  enough  to  have  availed  themselves  of  it  in  the  original  suit,  nevertheless 
granted  the  motion,  on  the  ground  that  if  the  Defendants  had  entered  the  resolution 
in  their  books,  as  they  ought  to  have  done,  the  consequence  of  any  \^'ant  of  care  and 
attention  on  the  part  of  the  Plaintiffi>,  or  their  agents,  would  have  been  obviated. 
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hookf  the  Plaintifis  had  obtained  an  order  for  its  pro- 
duction, but  liberty  was  given  to  the  Defendants  to  seal 
up,  on  the  oath  of  their  law  clerk,  such  parts  as  did  not 
relate  to  the  matters  in  question.  The  book  so  sealed 
was  accordingly  produced,  but  in  the  parts  which  were 
left  open  there  was  no  mention  of,  or  reference  to,  the 
agreement.  The  bill  having  been  dismissed  with  costs 
at  the  hearing,  the  Plaintifis  had  presented  a  petition  of 
rehearing,  and  they  now  moved  before  the  Lord  Chan- 
cellor that  the  Defendants  might  be  ordered  to  produce 
the  book  unsealed  at  the  hearing  of  the  appeal,  and  that 
in  the  meantime  the  plainti&  might  be  allowed  to  in- 
spect it. 


1843. 


The 
Sheffield 

Canal 
Company 

Vm 

The 
Sheffield 

and 

Rotheram 

Railway 

Company. 


The  motion  was  founded  on  an  affidavit,  stating  that 
the  Plaintifis  had  recently  discovered  that  a  resolution 
had  been  come  to  by  the  proprietors  at  a  meeting  held 
shortly  after  the  proposal  above  mentioned  had  been 
made,  in  which  the  acceptance  of  that  proposal  was  re- 
ferred to  and  the  transaction  recognised  as  a  complete 
agreement.  The  affidavit  further  stated  that  the  page 
of  the  book  in  which  the  resolution  would  have  been 
found,  if  it  had  been  entered  at  all^  was  one  of  those 
which  were  sealed  up. 

No  affidavit  was  filed  in  opposition  to  the  motion. 

Mr.  Wakefield  and  Mr.  T.  Parker^  in  support  of  it, 
contended  that  in  a  case  so  pregnant  with  suspicion,  if 
the  Defendants  would  not  by  affidavit  deny  that  the 
book  contained  any  entry  of  such  resolution,  they  ought 
to  be  ordered  to  produce  it  unsealed. 


IAt.  Betkell  and  Mr?  Bacorh  contra,  refused,  on  the 
part  of  their  clients,  to  make  any  affidavit,  insisting  that 

the 
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The 
Sbeffibld 

Canal 

CompaDy 

o. 

The 

Sbsftold 

and 

ROTHBRAM 

Railway 
Company. 


the  application  was  without  precedent ;  Purcett  v.  Afoo- 
namara  (a)  and  Bowes  v.  Femie  (i). 

Mr.  Wakefield  in  reply. 

T7ie  Lord  Chancellor  said  he  would  help  the 
Plainti£&  if  he  could,  but  he  did  not  see  how,  con- 
sistently with  the  practice,  it  was  possible. 

Motion  refused,  with  costs. 


Jtme  15. 98.  On  a  subsequent  day  a  motion  was  made  on  behalf 
of  the  Plainti£&  for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  for  the  purpose  of  making 
the  resolution  part  of  their  case,  and  that  the  appeal  then 
pending  might  stand  over  until  such  bill  should  be  filed, 
and  that  the  supplemental  suit  and  the  appeal  might  be 
heard  together,  and  that  in  the  meantime  the  taxation 

of  costs  under  the  decree  below  might  be  stayed. 
« 
The  Defendants,  on  this  occasion,  filed  affidavits  for  the 
purpose  of  shewing  that  the  Plainti£&  knew,  or  might  with 
due  diligence  have  known,  of  the  resolution,  in  time  to 
have  made  it  part  of  their  original  case ;  but  they  did  not 
deny  that  their  book  contained  an  entry  of  the  resolution. 

The  substance  of  the  affidavits  on  both  sides  will 
appear  firom  the  Lord  Chancellor's  judgment 

The  same  counsel  appeared  for  the  diffisrent  parties 
as  before. 


1844. 
Nov.  11. 


The  Lord  Chancellor. 

This  was  a  motion  for  leave  to  file  a  supplemental  bill 
in  the  nature  of  a  bill  of  review.  *  The  principal  question 

in 

(a)  Wigram  on  Ditcaverjf,  p.  940.  (b)  3  M.^Cr.  ess. 
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in  the  cause  was  whether  the  proposal  made  by  Messrs. 
Badga'  and  VickerSj  on  the  part  of  the  Railway  company 
in  their  letter  of  the  26th  oiJune  I8S69  was  absolutely  re- 
jected by  Benjamin  Wakcj  the  solicitor  to  the  Canal  com- 
pany, at  the  meeting  which  took  place  on  the  same  day, 
and  die  treaty  thereby  closed ;  or  whether  it  was  left  open 
in  order  that  B.  Wake  might  consult  Lord  Whamdijffe 
before  he  finally  decided  whether  he  would  accede  to  or 
reject  it.  Upon  the  evidence  on  the  hearing  of  the 
cause  the  Master  of  the  Rolls  was  of  opinion  that  at  the 
meeting  the  proposal  was  definitively  rejected,  and  the 
treaty  closed,  and,  as  a  necessary  consequence,  that  the 
FlaintifiFs'  solicitor  could  not,  by  afterwards  declaring  his 
acceptance  of  the  ofier,  which  he  had  previously  rejected, 
fiusten  an  agreement  on  the  Defendants. 


1844. 


The 
Shisffibld 

Canal 
Company 

The 

Shbfpibld 

and 

ROTBBRAlf 

Railway 
Comfiany. 


It  is  stated,  in  support  of  the  present  motion,  that  since 
the  decree  was  pronounced,  the  Plainti£&  have  discovered 
new  and  material  evidence  in  support  of  their  case, 
which,  if  produced  at  the  hearing,  would  have  led  to  a 
difierent  result,  and  entitled  them  to  a  decree  in  their 
favour.  This  evidence  consists  of  the  report  of  the 
directors  of  the  Railway  company  made  at  a  general 
meeting  of  the  proprietors,  and  of  certain  resolutions 
passed  at  that  meeting  by  which  the  report  was  adopted. 
As  the  question  in  a  great  measure  depended  upon  the 
statement  of  what  passed  at  the  meeting  of  the  26th  of 
Junej  1836,  the  subsequent  representation  of  the  trans- 
action by  the  Defendants  was  undoubtedly  very  material. 
In  the  report  they  state  the  proposal  that  was  made, 
the  counter  proposition  of  the  Plaintifls,  the  rejection  of 
that  proposition,  a  threat  on  the  part  of  the  Plaintifi  to 
oppose  the  bringing  up  of  the  report,  and  their  final  ac- 
ceptance of  the  proposal  made  by  the  Defendants.  It  is 
not  suggested  that  the  treaty  had  been  broken  ofi^  or 
that  the  acceptance  came  too  late.    On  the  contrary, 

they 
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they  speak  of  the  matter  as  an  arrangement,  that  is» 
as  something  settled,  something  agreed  upon,  though 
resting,  as  they  represent  it,  upon  the  correspondence 
between  the  solicitors.  They  state  that  it  will  be  ne^ 
cessary  to  carry  it  into  effect  by  a  formal  documents 
which  imports,  I  think,  that  the  matter  was  settled, 
though  informally. 

It  is  impossible  to  doubt  that  this  evidence  would 
have  been  very  important  at  the  hearing  of  the  cause. 
Whether,  taken  in  connection  with  the  rest  of  the  proofe, 
it  would  necessarily  have  led  to  a  different  result,  I  will 
not  undertake  on  this  motion  to  decide.  It  is  sufficient 
to  say  that  the  introduction  of  it  would  raise  a  question 
of  fact  of  considerable  nicety  for  the  decision  of  the 
Court,  and  would  be  sufficient  ground  for  a  supplemental 
bill  in  the  nature  of  a  bill  of  review  to  be  filed,  provided 
the  Court  is  satisfied  that  the  evidence  has  been  dis- 
covered since  the  decree,  and  that  there  has  been  no 
want  of  attention  or  diligence  on  the  part  of  the  Plain- 
ti£&  or  their  agents.  It  is  necessary  therefore  to  enquire 
whether  the  Plaintiffs  or  their  solicitors  knew  of  the 
report  or  resolutions  before  the  decree,  and  whether 
the  omission  to  avail  themselves  of  this  evidence  is  im- 
putable to  their  own  inattention  and  neglect ;  for  if  so^ 
they  are  not,  according  to  the  usual  rule,  entitied  to  the 
relief  they  seek. 


It  appears  that  some  of  the  members  of  the  Canal  corn- 
pany  were  proprietors  of  shares  in  the  railway,  and  were 
present  when  the  report  was  read  and  the  resolutions 
passed*  This  applies,  among  others,  to  Marsh  and 
Spencer^  both  of  whom  were  among  the  original  directors 
of  the  railway  by  whom  the  report  was  drawn  up  and 
presented,  and  were  also  proprietors  of  shares  in  the 
Canal  company.  They  therefore  must  have  known  of 
the  report  and  resolutions,  and  Marsh  was  upon  the 

committee 
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committee  of  management  of  the  Canal  company  In  1840 
while  the  suit  was  proceeding.  Several  of  the  persons 
who  were  members  of  the  committee  of  management  in 
1839j  and  following  years,  deny  all  knowledge  of  the 
report  and  resolutions  till  after  the  judgment  was  de- 
livered.^ No  affidavit  has  been  made  by  Mr.  Ht^h 
Parker^  who  appears  to  have  continued  a  member  of  the 
committee  for  several  years,  and  in  1836  was  chairman. 
The  reason  assigned,  viz.  that  he  had  removed  to  the 
neighbourhood  of  Derbt/^  is  not  very  satisfactory.  J(An 
Marshy  also,  who  is  stated  to  have  been  one  of  the  com- 
mittee of  management  in  1840  while  the  suit  was  in  pro- 
gress, does  not  join  in  the  affidavit*  He  could  not  have 
done  so,  as  he  was  one  of  the  directors  of  the  Railway 
company  by  whom  the  report  was  presented.  The 
deponents  say  not  only  that  they  themselves  were  not 
aware,  but  that  they  believe  that  none  of  the  proprietors 
were  aware,  of  the  report  or  resolution  until  after  the 
judgment.  This  would  include  Mr.  Marsh,  and  can 
only  be  explained  upon  the  supposition  that  they  were 
not  apprised  of  his  having  been  a  director  of  the  Railway 
company  in  1836,  and  having  concurred  in  presenting 
the  report.  The  report  and  resolutions  were  printed 
in  each  of  the  three  newspapers  published  at  Sheffield. 
Some  of  the  canal  proprietors  were  subscribers  to  one 
of  the  papers— -|the  Isis ;  and  several  were  in  the  habit 
of  attending  the  news-rooms  in  which  all  the  Sheffield 
papers  were  regularly  taken  in.  It  appears,  also,  that 
the  report  and  resolutions  were  printed  and  circulated, 
and  a  copy  sent  by  post  to  each  of  the  proprietors, 
several  of  whom,  as  I  have  already  stated,  were  also  pro- 
prietors of  canal  shares.  It  seems  very  improbable 
therefore  that  none  of  the  proprietors  should  have 
known,  at  the  time,  of  what  had  passed  at  the  general 
meeting  oi  August  1836,  as  represented  in  the  affidavit^ 
filed  on  the  part  of  the  PlaintifFs.  But  as  the  passage 
in  question  formed  only  a  small  and  subordinate  part  of 

the 
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the  report  relating  to  a  collated  matter,  it  is  not  nnrea* 
sonable  to  suppose  that  it  may  have  escaped  their  recol- 
lection after  so  considerable  an  interval  of  time. 

With  respect  to  Mr«  B.  Wake^  the  solicitor  of  the  Canal 
company,  it  is  proved  that  he  saw  die  copy  of  the  his^ 
in  which  the  r^>ort  and  resolutions  were  published; 
and  in  a  conversation  with  Mr.  Badger j  the  solicitor  to 
the  Railway  company,  before  the  suit  was  commenced, 
he  is  stated  to  have  referred  to  those  documents,  and  to 
have  insisted  that  the  statement  contained  in  them  was 
inaccurate.  Thb  is  sworn  by  Mr.  Ba^er  in  his  aflSdavit, 
and  is  confirmed  to  a  certain  extent  by  Mr.  Vicken^ 
who  says,  that  immediately  after  the  conversation. 
Badger  told  him  what  had  passed  between  him  and  Mr. 
Wake.  Mr.  Wake  being  dead,  this  statement  does  not 
admit  of  direct  contradiction.  But  affidavits  have  been 
filed  by  Mr.  Wm.  Wake  and  his  brodiers,  refenring  to 
the  books  of  tlM  deceased,  which  are  represented  to 
have  bees  kept  with  considerable  minuteness  of  detail, 
and  in  which  no  entry  is  to  be  found  of  any  meeting 
with  Mr.  Badger  at  the  time  when  this  conversation  is 
'stated  to  have  been  held ;  and  they  say  that  such  entry 
woold,  according  to  the  usual  course,  have  appeared,  if 
the  meeting  had  really  taken  place.  It  is  also  sworn 
that  they  themselves  knew  nothing  of  the  report  and 
resolutions,  and  that  they  are  convinced  from  his  whole 
conduct,  and  firom  all  that  passed  between  them  and 
Mr.  B.  Wake  on  the  subject  of  this  cause,  that  he  had 
no  knowledge  of  them.  From  the  contents  and  effisct 
of  the  report,  and  resolutions,  it  is  reasonable  to  infer, 
that  they  were  not  present  to^  the  mind  of  Mr.  B.  Wake^ 
either  when  the  bill  was  filed  or  in  the  progress  of  the 
cause;  for  it  would  be  difficult  in  any  other  way  to 
account  for  his  not  having  made  them  a  part  of  his  case. 
This  omission  is  the  more  remarkable,  as  he  had  referred 
in  the  biU  to  a  leport  presented  to  the  Canal  company, 

in 
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in  which  the  agreement  was  stated,  and  had  relied  upon 
Mr.  Badget^s  acquiescence  in  the  correctness  of  that 
statement.  These  documents  were  material  for  the  same 
purposci  and  leading  with  much  greater  effect  and  more 
directly  to  the  same  conclusion.  But,  after  considering 
these  circumstances,  I  think,  though  with  some  hesitation, 
that,  in  the  absence  of  any  evidence  to  impeach  the  cha- 
racter of  Mr.  BadgeTf  and  nothing  of  this  sort  is  even 
suggested,  I  ought  not  to  allow  the  inference  to  be 
drawn  from  this  evidence  to  outweigh  the  direct  and 
positive  testimony  in  hb  i^davit,  confirmed  as  it  is  by 
the  statement  of  his  partner  Mr.  VicJcers. 
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The  manner  in  which  after  the  death  of  B.  Wake 
this  evidence  is  said  to  have  been  discovered,  is  not  a  little 
singular.  Some  person,  it  is  stated,  left  a  copy  of  the 
circular  at  the  residence  of  Mr.  Wake  in  Sheffieldf  when 
that  gentleman  was  in  London.  We  are  not  told  who 
this  person  was,  nor  is  it  stated  that  Mr.  Wake  does  not 
know  and  cannot  inform  us.  This  is  very  unsatisfactory. 
If  he  really  does  not  know,  he  ought  to  have  said  this 
in  his  affidavit,  as  a  reason  for  not  offering  the  testimony 
of  this  person  as  to  the  circumstances  connected  with 
the  finding  and  production  of  the  document 


This  review  of  the  evidence  would,  upon  the  whole, 
have  led  me  to*  the  conclusion  that,  according  to  the 
usual  practice  of  the  Court,  the  present  motion  ought 
not  to  be  granted.  But  there  is  a  circumstance  in  this 
case  which  during  the  whole  discussion  has  pressed 
strongly  upon  my  mind.  It  was  the  duty  of  the  De- 
fendants— a  public  duty  prescribed  by  the  act  of  parlia- 
ment— to  have  entered  the  report  and  resolutions  in  the 
books  of  the  company.  Had  they  performed  their  duty  in 
this  respect  (for  I  must  upon  the  affidavits  of  Messrs. 
Badger  and  Vickers  assume  that  no  entry  has  been  made), 
the  Plainti£Qi  would  have  had  the  benefit  of  these  docu- 
ments, 
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ments,  and  the  consequence  oF  any  want  of  care  and 
attention  on  the  part  of  themselves  or  their  solicitor 
might  have  been  obviated.  No  reason  has  been  assigned, 
or  excuse  offered,  for  this  omission.  I  think  therefore, 
under  these  circumstances,'  I  shall  exercise  a  sound  and 
just  discretion  in  allowing  the  supplemental  bill  to  be 
filed;  Wilson  Y.  Webb. {a) 

(a)  9  Cor,  4. 


1845. 
Nov.M. 

On  an  appeal 
from  an  order 
allowing  ex* 
cepttons  to  a 
Matter's  re- 
port, those 
parties  onlv 
are  entitled 
to  be  heard 
who  were 
heard  in  the 
Court  below. 


ATTORNEY-GENERAL  v.  POTTER. 

Tj^XCEPTIONS  having  been  taken  to  the  Master's 
report  by  some  of  the  Defendants  who  were  in  the 
same  interest  with  the  Informant,  and  the  exceptions 
having  been  allowed  by  the  Master  of  the  Rolls. 

On  the  hearing  of  an  appeal,  by  the  other  Defendant, 
from  that  decision, 

Mr.  RomiUtf  appeared  for  the  Attorney-General;  but 
the  Appellant  objected  to  his  being  heard,  on  the  ground 
that  he  had  not  been  heard  at  the  Rolls,  to  which  it  was 
replied,  that  at  the  Rolls  he  was  in  tfie  same  interest 
with  the  party  who  was  there  appealing ;  whereas  he 
now  appeared  to  support  the  decision  which  was  the 
subject  of  the  present  appeal. 

The  Lord  Chancellor  held  that  this  was  to  be  con- 
sidered as  a  mere  rehearing  of  the  exceptions  to  the 
Master's  report,  and  therefore  that  the  counsel  for  the 
Attorney-Greneral,  not  having  been  heard  below,  ought 
not  to  be  heard  now. 


Mr.  Bomilbf  was^  accordingly,  not  heard. 
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The  Corporation  of  GLOUCESTER  v.  WOOD  Fei.  9, 

and  Others.  2^,  jf; 

npHIS  was  a  suit  for  the  payment  of  a  legacy  of  Where,  in  a 
200,000/.,   which   was   claimed   by  the  Plaintiffii  ^eci^nfor 

under  a  codicil  to  the  will  of  the  late  James  Wood.  The  **>«  payment 

oF  ft  Icsscv 
Defendants  were  the  three  surviving  executors  of  the  the  amount 

will ;  and  the  same  persons,  with  a  fourth  executor,  who  ^'"brouEht 
had  died  since  the  testator,  were  the  residuary  legatees,  into  Court 
The  amount  of  the  legacy  claimed  was  paid  into  Court  "jjj  Jhc^iU 
at  an  early  stage  of  the  suit,  and  invested  in  New  3 J  ^a«  «ftjf^ 
per  cent«  annuities.    At  the  hearing  of  the  cause  before  missed  at 

Vice-Chancellor  Wigram^  the  bill  was  dismissed ;  where-  *!|®  he*"D?t 

the  v/Ourt.  in 

upon  the  Plaintiffs  moved,  upon  an  affidavit  of  their  granting  a 
intention  to  appeal  to  the  House  of  Lords,  that,  not-  ^y^^it&I^Sk 
withstanding  the  decree,  no  part  of  the  stock  might  be  to  stay  the 
transferred  until  the  further  order  of  the  Court     Upon  the^fund^ 
the  hearing  of  that  motion,  the  Vice-Chancellor  re-  i>endingan 
quired  of  the  Plaintiffs,  as  the  condition  of  his  granting  House  of 

it,  that  they  should  undertake  to  submit  to  any  order  ^^^*  ^■^™ 

"^  the  decree, 

that  the  Court  might  thereafter  make  for  the  payment  of  required  from 
interest  and  of  the  costs  of  the  application,  and  consequent  !„  under, 
thereon,  which   undertaking  the  Plaintiffs  having  de-  taking  to  sub* 
clined  to  give,  the  motion  was  refused  with  costs.     The  ^^^^  |^e^ 
Plaintiffs  then  renewed  their  motion  by  way  of  appeal  Court  might 
before  the  Lord  Chancellor,  at  the  same  time  praying  niake  for  pay» 

that  the  Vice-  Chancellor's  order  might  be  discharged*      "™®°'  ®5  *"^ 

^  ^  rest  and  costs, 

with  liberty 

Mr.  Swansioris  Mr.  Humphrey^  and  Mr,  John  Baihf,  fgndontslo 

for  the  motion.  apply  for  a 

«^  transfer  of  the 
^^^  fund  for  the 
purpose  of 
Investment  on  other  security,  but  refused  to  require  the  Plaindfls  to  enter  into  any 
nndertaking  by  way  of  indemnity  against  a  possible  fall  in  the  Funds :  and  an  ob* 
jection  that  the  rlaintifi,  who  were  a  corporation,  were  incapable  of  giving  any 
undertaking  which  would  be  binding  on  the  corporate  property,  was  overruled 
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1844.  Mr.  Tintiey,   Mr.  Walker,  Mr.  Romtlb/,   Mr.  Jofin 

^"mr^^^^  Parka-j  Mr.  Bolt,  and  Mr.  Jdliffe,  for  the  Defendants, 
poration  of 
Gloucbmbr        Jjj  gupport  of  the  motion  it  was  urged,  that  the  only 

)ffooi>4  object  of  the  coi*poration  was  to  prevent  the  distribution 
of  the  fraud  pending  the  appeal,  not  to  prevent  the  De- 
fendants from  investing  it  in  any  security  they  thought 
proper,  provided  that  on  taking  the  fund,  or  any  part  of  it, 
out  of  Court  for  the  purpose  of  investment,  they  deposited 
the  securities  in  its  place.  That  if  the  Defendants  wished 
to  make  higher  interest  of  the  money  than  the  funds 
afibrded,  the  order  now  asked  would  not  prevent  them ; 
but  that  to  impose  such  a  condition  as  that  suggested 
by  the  Vice-Chancellor  upon  the  Plaintiffs,  who  had  no 
power  to  alter  the  investment  of  the  fund,  was  to  exact 
so  high  a  price  for  its  preservation  as  to  render^  it 
doubtful  whether  the  appeal  would  be  worth  prose- 
cuting. 

On  the  other  hand,  it  was  insisted  that  if  either  party 
had  reason  to  complain  of  the  term  imposed  by  the 
Vice-Chancellor,  it  was  the  Defendants.  That  there 
was  no  precedent  for  retaining  a  fund  in  Court  upon 
any  terms  whatever,  at  the  instance  of  a  Plaintiff,  where 
^he  bill  had  been  dismissed.  But  even  supposing  that 
it  was  competent  to  the  Court  to  make  such  an  order, 
so  unusual  an  indulgence  ought  not  to  be  granted 
without  giving  the  Defendants  a  complete  indemnity. 
The  indemnity,  however,  which  had  been  proposed  by 
the  Vice-Chancellor  was  wholly  inadequate:  it  might 
be  doubted  whether  the  undertaking  of  a  corporation 
was  not  altogether  worthless,  inasmuch  as  they  could 
only  be  bound  by  their  common  seal  :  but  at  all 
events  the  indemnity  ought  to  extend  to  the  contin- 
gency of  a  possible  fall  in  the  Funds,  as  well  as  ta  loss 
of  interest. 

The 
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The  Lord  Chancellor  said  that  the  general  rale        1844. 
certainly  was,  that,  where  money  had  been  paid  into      xlP'r^^ 
Court  to  abide  the  result  of  a  suit,  and  a  decree  was     boradon  of 
afterwards  made  in  the  Defendant's  favour,  the  De-      i^ucBsria 
fendant  was  entitled  to  take  the  fund  out  of  Court,  not^       Wood. 
withstanding  the  pendency  of  an  appeal  from  the  decree. 
There  might,  however,  be  special  exceptions  arising  out 
of  the  particular  circumstances  of  the  case^  and  the 
condition  of  the  party;  and  the  Court  would  exercise  its 
discretion  upon  those  circumstances,  either  by  requiring 
the  Defendant,  in  taking  out  the  fund,  to  give  security 
to  replace  it  in  case  the  decree  should  be  reversed; 
or,  on  the  other  hand,  by  retaining  the  fund  in  Court, 
with  a  stipulation  as  to  the  Plaintiffs'  indemnity,  if  the 
decree  should  be  aflBrmed.    The  nature  of  the  condition 
to  be  imposed  in  such  exceptional  cases  was  in  the  dis« 
cretion  of  the  Court,  and  it  would  require  a  strong  case 
to  justify  the  court  of  appeal  in  varying  the  conclusion 
at  which  the  Judge  below  had  arrived  in  the  exercise 
of  that  discretion.     In  the  present  case,  however,  his 
Lordship  thought  that  if  the  application  had  been  made 
to  him  in  the  first  instance,  and  it  had  occurred  to  his 
mind  to  consider  the  propriety  of  annexing  such  a 
stipulation  as  that  suggested  by  the  Vice-Chancellor,  he 
should  have  come  to  the  same  conclusion  that  his  Honor 
had  done.     Unless,  therefore,  the  Defendants  were  pre* 
pared  to  give,  at  least,  the  undertaking  which  the  Vice* 
Chancellor  had  proposed,  it  would  be  unnecessary  to 
consider  whether  such   undertaking   was  one  which, 
having  regard  to  the  other  points  raised  in  the  argu* 
ment,  the  Defendants  were  bound  to  accept 


The  counsel  for  the  Plaintiffs  not  being  authorised  to 
give  any  undertaking,  the  motion,  at  their  request,  stood 
over,  in  order  that  they  might  consult  their  clients. 

LI  «  On 
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1844.  On  a  subsequent  day^ 

The  Cor- 
poration  of        Mr.  SwansUm  said,  that  the  Plaintiffs  were  willing  ta 

Mi«oucB8TBa  gj^^  ^^  undertaking  to  the  extent  required  by  the  Vice-^ 
Wood*       Chancellor,  but  no  further :  whereupon  the  argument 
March  9.      ^^  resumed  upon  the  two  other  questions. 

First,  whether  the  indemnity  ought  not  to  extend  to 
the  contingency  of  a  fall  in  the  Funds. 

Secondly,  whether  any  undertaking  which  the  Plain« 
tifl&  could  give,  in  their  corporate  character,  would  be 
satis&ctory. 

On  the  first  point  it  was  contended,  on  the  part  of 
the  Defendants,  that,  although  it  was  not  the  practice 
of  the  Court  to  provide  against  fluctuations  in  the  Funds^ 
where  money  was  ordered  to  be  paid  into  Court  before 
the  right  to  it  was  decided,  yet,  where  the  right,  so  far 
as  this  Court  was  concerned,  had  been  finally  adju-* 
dicated,  and  the  application  to  retain  the  fund  was 
made,  not  to  the  justice^  but  to  the  indulgence  of  the 
Court,  a  different  rule  ought  to  be  applied,  and  the 
Court  had  in  such  a  case  no  jurisdiction  to  retain  the 
fund  without  reserving  to  itself  the  power  of  giving 
complete  indemnity  to  the  party  whose  rights  were 
interfered  with*  If,  however,  indemnity  was  what  the 
party  was  entitled  to,  there  was  much  more  reason  for 
securing  him  against  a  fall  in  the  price  of  stock,  than 
for  requiring  an  undertaking  to  make  good  the  differ^ 
ence  between  the  interest  of  the  Funds  and  that  which 
he  might  obtain  by  other  modes  of  investment ;  not  only 
because  the  damage  that  he  might  sustain  in  the  one 
case  was  much  greater  than  in  the  other,  but  because 
the  amount  of  such  damage  was  in  the  one  case  easily 
'  ascertainable  by  the  event,  whereas  in  the  other  it  might 

be  extremely  difficult,  if  not  impossible,  to  be  proved. 

On 
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On  the  second  point  It  was  insisted  that  if  any  under-        1844. 
taking  was  to  be  given,  it  should  be  the  undertaking  of    ^iTy^^ 
lodiwidoal  members  of  the  corporation,  as  was  the  prac-    poration  of 
tice  in  giving  security  for  the  costs  of  an  appeal  to  the  ^^^^^^""^ 
House  of  Lords,  and  not  the  undertaking  of  the  Plain*       Wood. 
tiflb  in  their  corporate  character ;  for  in  that  character 
they  were  mere  trustees,  and  had  no  power  to  bind  the 
principal  of  the  corporate  property  by  any  engage- 
ment; Ex  parte  Corporation  ofHythe  (a) ;  nor  even  the 
income,  except  for  the  particular  purposes  specified  in 
the  Act,  and  it  could  not  be  said  that  the  undertaking 
in  question  was  one  of  those  purposes,  (b) 

The  Lord  Chancelloiu  Dee.  at. 

I  think  the  fund,  in  this  case,  ought  not  to  be  parted 

^ith,  until  the  appeal  has  been  disposed  of.    The  De- 

fcodants  are  executors :  if  the  money  is  paid  out  to 

^lieiD^  I  think  they  would  not  feel  justified  in  distribut- 

^  it  till  the  question  is  decided :  they  would  invest  it. 

Being  already  invested,  I  think  it  would  not  be  right 

to  alldw  it  to  be  taken  from  under  the  control  of  the 

CoQrt^  in  order  that  it  might  be  invested  where  it  would 

M  be  under  the  control  of  the  Court.    But  then  the 

I^Bfeiidants  ought  to  be  at  liberty  to  apply  for  the  pay- 

iBcnt  of  any  part  or  parts  of  it  out  of  Court  for  the 

pupOM  of  investment  upon  other  securities :  and  that 

«^Qld  be  made  part  of  th&order. 


1th  respect  to  the  additional  term  which  was  in- 
upon  with  a  view  to  making  the  Defendants  liable 
^  ^ny  loss  that  might  arise  from  a  fall  in  the  Funds, 
'  €^Dnot  accede  to  it.  The  Court  has  always  considered 
^  funds  as  money.     If  the  Funds  fall  the  Defendants 

wiU 

^•}  4  r«4>  CM  55*  (h)  5&6  W.  4.  c.  76.  i.  9S« 
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The  Cor- 
poradonof 

GU>UCttTIB 

Vm 

Wood. 


will  lose;  if  they  rise  they  will  gain :  hitherto^  I  believe, 
they  have  rather  gained. 

I  shall  therefore  discharge  the  order  of  the  Vice- 
Chancellor,  except  so  fiu:  as  regards  the  costs,  and  shall 
make  the  order  now  asked,  upon  the  terms  I  have 
mentioned,  the  PlaintiflBi  paying  the  costs  of  this  ap- 
plication. 


See  the  next  case. 


1845. 
AprU  17. 

The  Lord 
Chancellor 
will  not,  in 
general,  ttay 
proceedings 
in  a  cause 
pending  an 
appeal  from 
an  interlocu- 
tonr  order, 
unless  the 
appeal  can  be 
speedily 
heard:  and 
therefore 
where  the  ap- 
peal is  to  the 
House  of 
Lords  an  ap- 
plication for 
that  purpose 
will  not  be 
granted,  ex- 
cept on  con- 
dition that 
the  House 
will  allow  the 
appeal  to  be 
advanced  so 
as  to  be  heard 
within  a 
limited  time. 


OARCIAS  V.  RICARDO. 

rilHE  Plaintiff  by  his  bill  claimed  a  twentieth  share 
of  the  profits  of  a  certain  loan  which  had  been 
negotiated  by  the  Defendant  for  the  government  of 
Spaifif  and  he  required  the  Defendant  to  set  forth  the 
accounts  connected  therewith.  The  Defendant  pleaded 
a  judgment  pronounced  in  his  favour  by  a  competent 
tribunal  in  France,  where  the  Plaintiff  had  previously 
instituted  a  suit  against  him  for  the  same  demand.  The 
Vice-Chancellor  of  England  overruled  the  plea  as  being 
insufficient  in  point  of  averment,  and  afterwards  refused 
a  motion  made  by  the  Defendant  to  stay  process  for 
compelling  an  answer,  pending  an  appeal  from  that 
decision  to  the  House  of  Lords. 

• 

The  motion  was  now  renewed,  by  way  of  appeal,  be- 
fore the  Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  Heathfieldy  in  support  of  it, 
argued  that,  to  refuse  a  stay  of  proceedings  in  such  a 
case'  as  this,  would  be  to  deprive  the  Defendant  of  his 

right 
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right  of  appeal  altogether :  the  sole  object  of  the  plea 
being,  to  relieve  the  Defendant  from  the  obligation  of 
setting  out  voluminous  accounts  relating  to  a  great  mer- 
cantile transaction,  which,  if  the  plea  was  a  good  defence, 
would  be  useless  to  the  Plaintiff,  while  it  might  be  pro- 
ductive of  serious  injury  to  the  Defendant.  They  relied 
on  Wood  V.  Milner  (a),  Kir^  of  Spain  v.  Machado  (6), 
Attomey^General  v.  Hickards  (c). 


1845. 


Mr.  Bethell  and  Mr.  LewiSf  contra^  insisted  that  the 
accounts  sought  by  the  bill  were  not  such  as  it  could  be 
any  serious  inconvenience  to  the  Defendant  to  set  forthf 
and  that  the  hardship  on  the  other  side  would  be  much 
greater  if  the  Plaiptiff  should  be  delayed  in  his  suit 
until  the  appeal  could  be  heard :  that  applications  of 
this  kind  were  not  to  be  encouraged;  Huguenin  v. 
Bazeley  [d) ;  and  that  there  was  no  case  in  which  pro- 
ceedings had  been  stayed,  pending  an  appeal,  by  a  judge 
who  had  not  pronounced  the  judgment  appealed  from. 

Mr.  Wakefield^  in  reply. 


The  Lord  Chancellor. 

There  is  this  peculiarity  in  this  case,  that  the  ap-. 
plication  is  neither  made  to  the  judge  who  pronounced 
the  decision  appealed  from,  nor  to  the  Court  to  which 
the  appeal  is  cnrried.  Now,  looking  at  the  present  state 
of  the  business  in  the  House  of  Lords,  it  is  not  likely 
that  the  appeal  will  be  heard  in  the  ordinary  course 
within  the  next  three  years.  If  the  appeal  had  been  to 
me,  I  might  have  stayed  the  proceedings,  because  I  should 
have  had  the  remedy  in  my  own  hands,  by  advancing 

the 


(fl)  IJ.^  W,  636. 
(6)  4  Russ.  560. 


(c)  L,C.  Slit  July  1844. 

(d)  15  Fes,  180. 
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the  appeal.    But  in  the  House  of  Lords  I  have  no  such 
power. 

I 

In  TAe  King  of  Spain  v.  Machado^  I  observe  that 
the  appeal  was  heard  in  the  House  of  Lords  the  same 
session  in  which  the  application  was  made  here  to  stay 
the  proceedings,  and  I  have  no  doubt  that  tlie  order  was 
made  upon  the  understanding  that  the  appeal  would  be 
advanced,  and  that  it  was  advanced  accordingly.  So,  in 
the  AUornet^General  v.IUckards^  the  appeal  was  ad- 
vanced, at  my  request ;  and  it  was  under  those  circum* 
stances  that  I  made  the  order. 


In  the  present  case  the  accounts  prayed  by  the  bill 
do  not  appear  to  be  complicated ;  and  it  is  clear  that 
tlie  Defendants  cannot  in  any  event  be  prejudiced  in 
this  suit  by  setting  them  out ;  for  if  he  succeeds  in  the 
appeal,  they  will  go  for  nothing :  and  I  am  not  satisfied 
that  he  will  sustain  any  serious  inconvenience  on  other 
grounds.  I  am  desirous,  however,  of  doing  what  was 
done  in  The  King  of  Spain  v.  Machado^  if  it  can  be  ar- 
ranged so  that  the  appeal  may  be  heard  witliin  the  next 
few  weeks.  The  Defendant  may  apply  to  the  House 
of  Lords  to  advance  the  appeal ;  if  they  refuse  to  ad- 
vance it,  I  shall  refuse  this  motion.  I  will  do  what 
Lord  Eldon  did  in  Wood  v.  Milncr :  I  will  stay  the 
proceedings  if  I  can  apply  the  remedy;  not  others 
wise. 


The  House  of  Lords,  on  the  application  of  the  De- 
fendant, allowed  the  appeal  to  be  advanced,  and  the 
order  for  staying  process  in  the  mean  time,  was  accord- 
ingly made. 
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GRIFFITH  EDWARDS,  and  MARGARET  his    Dec.  13. 3i. 
Wife,  t;.  PIERCE  JONES,  and  ELLEN  his  Wife, 
and  Others. 


THIS  was  an  appeal  motion,  praying  that  certain  Where  a 
documents  mentioned  in  the  schedule  to  the  De-  ,„^!li\.«^„ 
fendant's  answer  might  be  produced,  and  that  an  order  the  answer, 
made  by  the  Vice-Chancelior  of  Englandj  refusing  a  allowed  to 
similar  motion  with  costs,  miirht  be  discharc^ed.  verify,  bjr  affi. 

°  °  davit,  any 

allegation  in 

The  suit  was  instituted  for  an  account  and  payment  fecj**  „.  "^ 

of  the  Plaintiff  Margaret  Griffiths  share  of  the  residuary  nected  with 

estate  of  one  John  Owen^  who  died  intestate  in  the  year  thouffh^iuch 

18S5.    The  original  bill  alleged  that  the  intestate  left  allegation  be 

neither  &d» 

Howell  Powell  his  nephew,  and  the  Defendant  £//^«70itef,  mitted  nor 
his  only  next  of  kin,  surviving  him :  that  Howell  Powell  ^«"»ed  by  the 

•^  »  o  answer, 

was,  at  the  time  of  the  testator's  death,  residing  at  New      Where  the 

York  in  North  America^  in  consequence  of  which  Ellen  ^\JI^q^  ^ 
Jones  had  obtained  letters    of  administration  to  the  containing  an 
estate ;  but  that  Howell  Powell  had  since  died  intestate  ^^e  Plaintiff's 
on  the  16th  of  November  18S9;  and  that  the  female  title,  and 
Plaintiff,  who  was  his  daughter,  was  his  personal  re-  charged  to 
presentative.    The  Defendants,  by  their  answer  to  that  J|,^^®.^"  .l 

bill  Defendant, 
but  the  De- 
fendant, who  was  very  old  and  nearly  blind,  stated  that  sach  a  letter  might  have 
been  written  by  somebody  about  him,  but  that  to  the  best  of  bb  recollection  and 
belief  he  had  never  written  such  a  letter :  Held,  on  a  motion  for  production  of 
documents,  that  the  letter  with  an  affidavit  of  its  being  in  the  Defendant's  hand- 
writing, could  not  be  admitted  as  evidence  of  the  Plaintiffs  title  for  the  purpose 
of  the  motion. 

Where  a  motion  for  production  of  documents  was  resisted  on  the  ground  that 
the  answer  contained  no  admission  of  the  Plaintiffs  title,  which  title  depended 
solely  on  whether  A.  B.  had  died  before  or  afler  a  certain  day;  and  the  answer  ad- 
mitted that  the  documents  in  question  related  to  the  matters  mentioned  in  the  bill, 
^  except  the  Question  of  the  death  of  A.  B,i**  Held,  that  this  was  not  a  sufficiently 
distinct  denial  that  they  related  to  the  Plaintiff's  title,  to  protect  them  from  pro* 
duction^ 
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1844.  bill,  denied  all  knowledge  whether  Howell  Powell  was 
living  or  dead,  or,  if  dead,  whether  he  died  before  or 
after  the  intestate  John  Otoen ;  admitting,  however, 
that  if  he  survived  John  Owen^  he  and  Ellen  Janes 
were  the  only  next  of  kin  of  John  Owen  living  at  his 
death.  And  in  the  answer  to  the  usual  charge  as.  to 
the  possession  of  documents,  the  Defendants  admitted 
that  the  documents  mentioned  in  the  schedule  related 
to  the  matters  mentioned  in  the  bill,  **  except  the  ques- 
tion of  the  death  of  Howell  Powell;^*  and  they  did  not 
admit  that  thereby  the  truth  of  the  circumstances  in  the 
bill  statedi  or  of  any  of  them,  would  appear,  save  as  in 
their  answer  appeared. 

The  bill  was  then  amended  by  inserting,  among  other 
things,  a  charge  that,  on  the  27th  of  August  1841,  one 
Mr.  Roberts^  the  solicitor  for  the  Plaintiffs,  wrote  to  the 
Defendant  a  letter  demanding,  on  behalf  of  his  clients, 
an  account  of  the  estate  of  John  Owen^  and  threatening, 
in  case  of  a  refusal,  to  file  a  bill ;  and  that,  in  answer  to 
that  letter,  the  Defendant  Pierce  Jones  wrote  and  sent 
to  Mr.  Roberts  a  letter  beginning  thus :  **  This  is  to  in- 
form you  that  I  had  a  letter  on  the  same  subject  about 
two  years  before  H.  PaweWs  death  from  his  son-in-law  ; " 
and  that,  at  the  date  of  that  letter,  the  Defendants  well 
knew  that  Howell  Powell  had  survived  the  iptestate,  and 
was  then  dead.  In  the  answer  to  the  amended  bill  the 
Defendants  stated  that  they  were  of  very  advanced  age, 
Pierce  Jones  being  eighty^two,  and  nearly  blind,  and 
his  wife  only  a  few  years  younger ;  and  that  they  had 
no  recollection  of  having  received  the  letter  alleged  to 
have  been  written  to  them  by  Mr.  Roberts^  or  any  other 
letter ;  and  that  at  the  time  when  that  letter  was  alleged 
to  have  been  answered,  the  Defendant  Pierce  Jones  was 
nearly  blind ;  and  the  Defendant  Pierce  Jones,  speaking 
to  the  best  of  his  recollection  and  belief,  denied,  and  the 

Defendant  • 
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Defendant  Ellen  Jones  believed  such  denial  to  be  true)  1844. 
that  the  Defendant  P.  Jones  had,  in  answer  to  the  said 
alleged  letter  of  Mr.  Roberts^  written  or  sent  any  such 
letter  as  in  the  bill  alleged,  or  any  other  letter.  How« 
ever,  they  said  that  although  they  had  not  any  recollec- 
tion of  any  such  letter  having  been  written  or  sent, 
such  a  letter  might  have  been  written  by  some  person 
who  was  in  the  habit  of  being  about  them.  And  they 
denied  that,  either  at  the  date  of  the  said  alleged  letter,  or 
at  any  other  time,  they  knew,  or  had  reason  to-believe, 
that  H.  Paooell  had  survived  the  intestate,  and  was  then 
dead.  With  respect  to  the  documents,  they  stated  that 
the  documents  mentioned  in  the  schedule  to  the  former 
answer,  did,  **in  manner  appearing  in  the  original  and 
amended  bill,  and  in  the  answer  to  the  said  original 
bill,  and  in  the  schedules  thereto,  and  in  this  answer,  ex- 
clusively relate  to  or  evidence  the  title  of  the  Defendants, 
unless  the  Plainti£&  should  prove  that  H.  Pcfwell  sur- 
vived the  intestate,  and  that  the  said  Margaret  Edwards 
was  his  legal  personal  representative.*' 

On  the  hearing  of  the  appeal  motion, 

Mr.  SenshaWj  for  the  Plaintiffs,  proposed  to  give  in 
evidence  the  letter  alleged  in  the  bill  to  have  been 
written  by  the  Defendant  Pierce  JoneSf  in  answer  to 
that  of  Mr.  RobertSf  with  an  affidavit  verifying  the 
handwriting  of  the  Defendant,  and  also  an  affidavit,  by 
the  Plaintiff  himself,  of  the  fact  of  H^ Powell  having  died 
in  a  hospital  at  New  York  on  the  iSth  of  December 
1889. 

Mr.  Craig  {absente  Mr.  Temple)^  for  the  Defendants, 
objected  to  the  reception  of  the  evidence,  contending 
that  the  latter  affidavit  was  clearly  inadmissible,  tlie 
object  of  it  being  to  prove  not  a  document,  but  a  fact 

which 
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1844,  which  was  in  issue  in  the  cause;  Barrett  v.  Tickdl(a)f 
Castellain  v.  BJumenthaU  (&)  It  was  true  that  in  Ord  t* 
White  (c)  the  present  Master  of  the  Rolls  had  denied 
the  distinction ;  but  that  was  a  mere  dictum,  founded 
on  the  supposition  that  the  rule  laid  down  by  Lord 
Eldon  in  Barrett  v.  Tickell  {a)  was  at  variance  with  the 
opinion  which  he  had  expressed  on  former  occasions. 
But  neither  in  Jeffkrys  v.  Smith  (d)y  nor  in  Morgan  t. 
Goode  (e)^  which  were  probably  the  cases  referred  to, 
were  the  affidavits  received ;  and  in  the  latter  of  these 
cases  Lord  JEZtfon  stated  that  where  affidavits  had  been 
admitted  in  support  of  allegations  made  by  the  bill, 
those  aU^;ations  bad  related  to  acts  of  the  parties. 

As  to  the  admissibility  of  the  letter  as  an  exhibit,  he 
contended  that,  at  this  stage  of  the  cause,  even  documents 
could  be  so  produced  only  where  the  Defendant  by  his 
answer  stated  that  he  was  wholly  ignorant  of  them; 
Taggart  v.  Herdett  (g) ;  not  where,  as  in  this  case,  he 
denied,  to  the  best  of  his  recollection  and  belief,  that 
any  such  letter  was  ever  written  by  him ;  and  that,  after 
such  an  answer,  the  letter  could  not  be  so  proved  even 
at  the  hearing. 

Mn  JRenshaw  relied  upon  Morgan  v.  Goode^  Jeffhyg 
y.  Smith,  Hodgson  v.  Dean  (A),  Addis  v.  Campbell  (i), 
Ord  V.  WfUte^  and  argued  that  it  was  not  necessary  to 
apply  so  strict  a  rule  to  a  motion  for  the  production  of 
documents  as  to  applications  for  an  injunction  tp 
strain  the  exercbe  of  a  legal  right« 


The 


(a)  Joe.  154,  (e)  5  Meriv,  11. 

{b)  IS  jSim.  47.  (g)  1  Menv.A99. 

(c)  3  Beat.  357.     See  p.  367.  (A)  5t  S^^  SL  231. 

id)  iJ.SfW.  398.  ,  1%)  1  Beav.  2SS. 
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The  Lord  ChaHcbllor  said  he  saw  no  ground  for  1844. 
iiiy  distinction ;  and  that  he  thought  there  was  in  thia 
cua  sufficient  denial  in  the  answer  to  exclude  the  affi- 
dtfk  as  to  the  letter ;  and  that,  according  to  his  present 
inpressibny  the  balance  of  authority  was  against  the  ad« 
nissioD  of  the  affidavits  at  all ;  but  he  would  look  into 
the  tothorities  before  he  finally  disposed  of  the  case* 

On  coming  into  Court  the  following  day^ 

His  Lordship  said  he  had  looked  at  the  cases»  and 
that  they  confirmed  the  opinion  which  he  had  yesterday 
o^ressedf  that  the  affidavits  were  not  admissible  either 
fcr  the  purpose  of  verifying  the  letter  or  of  proving  the 
time  of  H.  PaweW%  death. 


Tht  next  question  was,  whether  there  was  upon  the 
''iswer  itself  a  sufficient  admission  of  the  Plaintiff's 
utie  to  support  the  motion. 

Ilie  argument  on  that  point  turned  upon  the  doctrine 
uttcrussed  in  Adams  v.  Fis/ier.  (a) 


\e  Lord  Chancellor,  aller  stating  the  short  sub-    I>ec.  1 1. 
rtaxice  of  the  pleadings,  proceeded. 

^n  thb  state  of  the  pleadings  a  motion  was  made  for 
thft  production  of  the  documents  mentioned  in  the  sche- 
dule to  the  answer.  In  support  of  the  motion  the  Plain- 
tiff offered  to  prove  as  an  exhibit  a  letter  alleged  to  have 
b^cti  written  by  the  Defendant  to  the  Plaintiffs'  solicitor^ 
tererring  to  the  death  of  Howell  Powell.  I  thought  the 
letter  could  not  be  received,  because  it  was  in  opposi* 

tion* 

(a)  5  Myl.  4>  Or.  526. 
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1844*  tion  to  the  statement  in  the  answer,  that  the  Defendant 
was  old  and  infirm,  and  that  he  had  no  recollection  of 
having  written  sach  a  letten  Then  another  afiBdavit  was 
oflfered  to  prove  the  fact  that  Howell  PaweU  was  alive 
at  the  time  of  the  death  of  the  intestate.  Now,  where  the 
question  at  issue  is,  not  the  existence  of  a  document,  but 
a  fact,  I  think  that  an  affidavit  cannot  be  admitted  to 
prove  it,  on  an  interlocutory  appIicaUon  like  the  present, 
though  the  answer  neither  admits  nor  denies  it.  There 
is  an  apparent  discrepancy  between  the  authorities  upon 
the  subject;  but  I  think  that  is  the  fair  result  of  them. 
I  expressed  this  opinion  in  the  course  of  the  argument, 
after  looking  at  the  cases;  and  I  see  no  reason  to 
alter  it. 

The  question,  therefore,  is,  whether,  on  the  bill  and 
answer,  unsupported  by  affidavits,  the  Plaintiffs  are  en- 
titled to  make  thb  motion. 

The  Defendants  say  that  they  are  not,  and  they  rely 
on  Adams  v.  Fisher.  There,  the  title  was  denied,  and  the 
answer  stated  that  the  documents  would  not  shew  it. 
Here  the  Defendants  do  not  deny  the  Plaintiff's  title, 
but  state  that  they  are  ignorant,  altogether  ignorant, 
whether  the  fact  on  which  it  depends  is  or  is  not  as  stated 
by  the  Plaintiffs.  And  another  question  will  be,  whether 
the  answer  sufficiently  states,  to  the  satisfaction  of  the 
Court,  that  the  documents  do  not  relate  to  that  fact :  if 
not,  the  case  does  not  fall  within  Adams  v.  Fisher^  inde- 
pendently  of  the  circumstance  that  the  answer  does  not 
deny  the  title.  The  question  in  the  cause  is,  whether 
Howell  Powell  was  alive  at  the  death  of  the  intestate.  Now 
the  answer  is  in  these  terms :  ^*  The  Defendants  say  they 
have  certain  documents  in  their  possession,  and  they  ad- 
mit that  these  documents  relate  to  the  matters  mentioned 
in  the  bill,  except  the  question  of  the  death  of  Howell 

PowelLT 
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PawellJ*  I  don't  think  that  is  enough,  because  the  do- 
cuments might  relate  to  the  title  of  the  Plaintiff  without 
strictly  and  in  terms  relating  to  the  death  of  H.  Powell ; 
for  instance,  the  Defendants  may  have  made  entries  in 
their  books ;  they  may  have  stated  an  account,  or  thejr 
may  have  written  letters,  which,  although  they  might 
contain  no  express  reference  to  the  death  of  H.  Powell, 
might  tend  to  shew  that  the  Defendants,  at  the  time 
when  they  did  those  acts,  treated  and  considered  the 
Plaintiff  as  entitled  to  a  share  of  the  estate  as  his  re- 
presentative. 
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Under  these  circumstances  I  do  not  think  the  answer 
sufficiently  negatives  the  fact  that  the  documents  relate 
to  the  Plaintiffs'  title.  Therefore  the  case  of  Adams  v. 
Fisher  does  not  apply,  and  the  documents  must  be  pro- 
duced. 

My  first  impression  certainly  was,  that  the  documents 
ought  not  to  be  produced.  But,  on  further  consider- 
ation, I  have  altered  my  opinion.  The  answer  is  very 
skilfully  drawn,  and  has  evidently  been  drawn  with  a 
view  to  this  very  question.  I  have  no  doubt  that  every 
thing  that  could  be  said  for  the  protection  of  the  docu- 
ments was  said  in  it ;  but  I  do  not  think  it  is  sufficient 
for  the  purpose. 

Mr.  Renshaw  then  asked  that  the  Vice-CancelIor*8 
order  might  be  discharged. 


The  Lord  Chancellor.  I  shall  not  interfere  with 
the  Vice-Chancellor's  order.  The  costs  of  this  motion 
will  be  costs  in  the  cause. 
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184.1..  • 

Dec.  17^  CASS  V.  CASS« 

As  a  general  TN  this  suit  a  decree  was  made  at  the  Rolls  in  April 
trons^^ofa  1834;  one  of  the  Plaintiffs  afterwards  became  bank* 

supplemental  rupt  and  died,  and  a  bill  of  revivor  and  supplement 
cause  from        ■      .       ,  /.i    ,         .       ,  .  i  .  • 

one  branch  of  having  been  hied  agamst  his  personal  representative  and 
'^^S°*"^'^  assignees,  the  supplemental  cause  was  set  down  to  be 
carries  wiih  heard  before  the  Master  of  the  Rolls;  but  on  the  Iltli 
caSS^  thouch  of  May  18*2,  before  it  was  heard,  it  was  transferred  to 
not  expressly  the  Court  of  Vice-Chancellor  Wigram^  and  a  second 
the  order.        supplemental  bill  having  been  afterwards  filed,  a  decree 

was  made  by  his  Honor  in  both  the  supplemental  causes. 

Mr,  Walker  afterwards  moved  before  the  Vice-Chan* 
cellor  for  the  re-examination,  before  the  Master,  of 
two  witnesses  who  had  been  previously  examined  in  the 
original  cause:  but  the  notice  of  motion  being  intituled 
in  the  original  cause  only,  which  was  not  expressly  in-* 
eluded  in  the  order  of  transfer,  Mr.  2Zo//,  for  the  ad- 
verse party,  objected  that  the  motion  was  made  in  the 
wrong  court,  to  which  it  was  replied  that  as  no  step 
could  be  taken  in  the  original  cause  alone,  that  cause 
having  abated,  the  order  of  transfer  should  be  taken  to 
have,  in  effect,  transferred  the  original  cause,  though  not 
expressly  named  in  it,  as  well  as  the  supplemental  cause. 
The  Vice-Chancellor  having  desired  that  the  point 
might  be  mentioned  to  the  Lord  Chancellor,  it  was  now 
mentioned  accordingly,  when 

Mr.  RoU  submitted  that,  as  the  original  cause  had 
never  in  fact  been  transferred,  and  as  the  present  motion 
was  intituled  in  that  cause  onl}',  the  most  convenient 
course  would  be,  if  any  transfer  were  necessary  for  the 
present  purpose,  to  retransfer  the  supplemental  causes 
back  to  the  Rolls. 

The 
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The  Lord  Chancellor.  1844 

I  do  not  interfere  in  the  transfer  of  causes  from  one  Cass 
branch  of  the  Court  to  another ;  I  merely  act  upon  the  ^^^^ 
suggestion  of  the  Judge  to  whose  court  the  cause  for  the 
time  being  belongs.  The  Master  of  the  Rolls  was  the 
person  who  in  fact  made  the  transfer  in  this  case,  and  I 
must  assume  that  he  intended  to  transfer  the  original 
cause  at  the  same  time ;  if  that  has  not  been  done  I  must 
suggest  to  the  Master  of  the  Rolls  the  propriety  of  trans- 
ferring it  now. 

It  should  be  understood  as  a  general  rule,  that,  when 
there  is  no  special  reason  to  the  contrary,  the  trans- 
fer of  a  supplemental  cause  carries  the  original  cause, 
with  it. 


o 


In  the  Matter  of  LOCKE Y,  a  Lunatic.  i845. 

Jan.  15.  24. 

N  the  24th  oi  January  1842,  the  committee  of  the  The  sureties 
lunatic's  estate  was  discharged  for  not  passing  his   mittee's  re- 
accounts,   and    it   was   referred    to   the   Commissioner  cognizance, 

the  condition 
to   approve   of  a   new   one.     On    the  22d   of  March  of  which  was 

following   the   discharged   committee   was   ordered    to  „,i*jee  gho^Ttl 

pass  his  accounts,  and  on  the  16th  of  January  1844  he  obey  the 

was  ordered  to  pay  the  balance  which  the  Commissioner  ^^  Lopj 

found  due  from   him   into  court.     That  order  having  Chancellor 

been  disobeyed,  several   subsequent  applications  were  to  the 

made  by  the  new  committee  for  the  purpose  of  enforc-  l""*^>c's 

^  .         estate,  held 

ing,   liable  on  the 

default  of  the 

committee,  not  only  for  the  balance  reported  due  from  him  on  Ins  accounts,  but 

also  for  the  costs  of  proceedings  subsequently  taken  against  him  for  the  purpose  of 

enforcing  payment  of  such  balance,  although  the  sureties  had  no  notice  of  the 

default  of  their  principal  until  afler  those  proceedings  had  been  taken. 

Vol.  I.  Mm 
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1844.  ing  it)  and  after  the  time  of  payment  had  been  several 
^^^if^^'^  times  enlarged,  the  late  committee  absconded.  The 
Locket.  new  committee  then  presented  a  petition,  praying  that 
the  recognizance  entered  into  by  his  predecessor  might 
be  delivered  out  for  the  purpose  of  its  being  put 
in  suit  against  his  sureties.  Upon  that  petition,  the 
service  of  which  upon  the  sureties  was  the  first  intima- 
tion that  they  had  received  of  the  default  of  their  prin- 
cipal, an  order  was  made,  that  they  should  he  at  liberty 
within  a  given  time  to  pay  the  balance  found  due  from 
the  iate  committee,  and  certain  costs,  including  the  costs, 
charges,  and  expenses  of  and  incident  to  the  proceedings 
which  had  been  taken  against  their  principal  for  the 
purpose  of  enforcing  the  original  order  for  payment, 
'  and  that  in  default  thereof  the  recognizance  should  be 
delivered  to  the  petitioner. 

The  sureties  were  willing  to  pay  the  sum  originally  or- 
dered to  be  paid  by  the  late  committee,  but  they  objected 
to  pay  the  costs,  charges,  and  expenses,  subsequently 
incurred,  and  which  amounted  to  as  much  more.  In 
consequence  of  that  objection,  and  to  avoid  the  necessity 
of  putting  the  recognizance  in  suit,  it  was  arranged  that 
the  question  should  be  decided  by  the  Lord  Chancellor, 
upon  a  petition  to  be  presented  by  the  new  committee 
praying  payment,  by  the  sureties,  of  the  whole  amount 
claimed. 

Such  petition  was  accordingly  presented  and  now 
came  on  to  be  heard. 

Mr.  Elmslei/y  for  the  petition,  relied  on  the  condition 
of  the  recognizance,  which  was,  that  the  committee  should 
duly  account,  &c.,  ^^and  carefully  observe,  perform,  and 
keep  the  orders  and  directions  of  the  Lord  Chancellor 
touching  or  concerning  the  lunatic  and  his  estate." 

Mr. 
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Mr.  Toller^  for  the  sureties,  referred  to  Dawson  v.        1844. 
Raynes  («),  and  insisted  that  notice  of  the  committee's     ^'^^'^^^^ 
default  ought  to  have  been  given  to  his  sureties  when       Locket. 
it  first  occurred,  or,  at  the  latest,  upon  his  non-compli- 
ance with  the  order  of  the  1 6th  of  January  1844,  as 
they  might  then  have  prevented  the  necessity  for  the 
subsequent  proceedings  by  immediate  payment  of  the 
amount  due  from  him ;  and  that  in  the  absence  of  such 
notice  it  was  unjust  to  make  them  pay  the  costs  of  those 
proceedings. 

The  Lord  Chancellor. 

The  condition  of  the  bond  is,  that  the  committee  shall 
obey  the  orders  of  the  Lord  Chancellor  with  respect  to 
the  lunatic's  estate.  It  follows  therefore  that  in  case  of 
his  disobedience,  the  sureties  are  liable  for  every  thing 
that  the  committee  was  liable  for.  I  have  ordered  him 
to  pay  these  costs,  and  he  has  not  paid  them :  that  is  an 
order  relating  to  the  lunatic's  estate.  1  think,  therefore, 
the  sureties  are  clearly  liable  to  pay  them.  If  the  sure- 
ties were  not  apprised  of  the  proceedings  it  was  their 
own  fault,  for  it  was  their  duty  to  see  that  the  com- 
mittee duly  passed  his  accounts. 

[a)  3  Russ.  465. 
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Jan.  20.  Ex  parte  ELIZABETH  SNOOK. 

In  the  Matter  of  GEOKGE  WATTS,  an  alleged 

Lunatic 

An  applica-      T^HE  petitioner  was  heiress  at  law  and  sole  next  of  kin 

tion  by  a  -"-of  William  Snooky  who  died  on  the  10th  of  November 

inortsagee  of  ,  .  .  .  .  , 

an  alleged        ,1844  intestate,  having  at  various  times  since  the  year  1834 

lunatic  8  advanced  large  sums,  amounting  together  to  upwards  of 

allowed  to  8000/,,  to  the  alleged  lunatic  on  moitgage  of  his  real 

counsel  at  the  estates.    At  the  time  of  the  death  of  the  intestate  a  suit 

inguisitioD,  which  he  had  instituted  to  foreclose  the  mortgage  was 

applicant  de-  upon  the  point  of  being  heard.     On  the  2d  ofNaoember^ 

dining  to  be     ^jj^  wife  of  the  alleired  lunatic,  who  had  joined  with  her 

bound  by  the  f         i  . 

result  of  the     husband  in  several  of  the  mortgage  securities,  applied 

proceedings.     ^^^  a  commission  of  lunacy,  whereupon  this  petition  was 

presented,  alleging  that  the  wife's  object  in  applying  for 
the  commission  was  to  defeat  the  mortgage  securities 
by  carrying  back  the  lunacy  to  a  period  antecedent 
to  their  date;  and  it  prayed  that  a  commission  might 
not  issue,  or,  if  it  did,  that  the  petitioner  might  be  at 
liberty  to  attend  the  execution  of  it  by  her  counsel. 

The  Lord  Chancellor  having  been  satisfied,  by  affi- 
davits and  a  medical  report,  that  a  commission  ought 
to  issue,  the  question  now  was,  whether  the  petitioner 
should  be  at  liberty  to  attend  the  execution  of  it  by 
counsel. 

Mr.  Anderdon  and  Mr.  Bird^  for  the  petitioner  relied 

on  Ex  parte  Hall  {a)j  where  Lord  Eldon^  in  ordering  a 

'  commission  to  issue,  directed  that  due  notice  of  its  execu* 

tion 

{a)  7  Vet.  261. 


^ 
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tion  should  be  given  to  a  party  who  had  contracted  with         1845. 
the  alleged  lunatic  for  the  purchase  of  part  of  his  pro-      -^y^^-^ 
perty,  and  due  notice  not  having  been  given,  Lord  EkUm        Watts. 
allowed  the  party  to  traverse  the  inquisition,  at  the  same 
time  doubting  whether,  on  the  ground  of  his  order  not 
having  been  obeyed,  he  ought  not  to  quash  the  inquisi- 
tion. 

On  the  other  hand,  the  Secretary  produced  a  MS.  note 
of  a  case,  Ex  parte  Newbury^  before  Lord  Cottenham^ 
where  his  Lordship  refused  a  similar  application,  unless 
the  petitioner  would  consent  (which  he  declined  to  do) 
to  be  bound  by  the  result. 

The  Lord  Chancellor. 

I  think  that  is  a  very  proper  condition  to  impose : 
otherwise  by  intervening  in  the  inquiry  you  augment  the 
expenses  of  the  investigation,  and,  after  all,  are  not 
bound  by  the  result:  then,  availing  yourself  of  the  facts 
which  come  out  on  the  inquiry,  you  apply  in  another 
shape  to  traverse  the  inquisition,  and  put  the  estate  to 
the  same  expense  a  second  time.  I  do  not  think  that 
ought  to  be  allowed. 

His  Lordship  then  asked  the  counsel  for  the  petitioner 
whether  they  would  consent  to  a  similar  condition  in 
the  present  case,  which  they  declined  to  do,  but  offered 
to  leave  the  whole  expenses  of  the  inquiry,  including 
those  of  the  lunatic  himself,  to  the  discretion  of  his 
Lordship ;  and  they  insisted  strongly  on  the  hardship 
of  allowing  an  inquisition  to  be  made  behind  the  pe- 
titioner's back,  establishing  a  primA  facie  case  of  lunacy, 
which  she  would  have  to  combat  in  any  attempt  she 
might  make  to  enforce  her  securities. 

Mr.  Wakefield  and  Mr.  Wright^  cotitrd. 

M  m  S  TAe 
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1845.  The  Lord  Chancellor* 

/n  rtf  The  Secretary  has  made  diligent  search,  but  has  found 

Watts.      ^^  ^^^  j^^  which  such  an  order  as  is  now  asked  has 

been  made  upon  the  application  of  an  individual,  whose 
object  is,  not  to  shew  that  the  party  is  not  insane,  but 
to  fix  a  particular  date  to  the  commencement  of  the 
lunacy,  with  a  view  to  his  own  interest,  and  not  to  the 
interest  of  the  lunatic.  I  will  not  be  the  first  to  establish 
such  a  precedent.  Lord  Cottenham  refused  a  similar 
application  in  Newbun/s  Case  unless  the  petitioner  would 
consent  to  be  bound  by  the  result;  and  no  great  reliance 
is  to  be  placed  on  Ex  parte  Hall^  for  not  only  was 
the  application  there  made  ex  parte^  but  it  is  clear  that 
Lord  Eldon  had  afterwards  great  doubts  about  the  pro- 
priety of  the  order. 

Petition  refused  with  costs. 


Feb,\4.  A  petition  for  a  similar  object  was  afterwarcTs  pre- 

sented by  the  presumptive  heir  of  the  alleged  lunatic, 
suggesting  that  the  latter  had,  after  the  commencement 
of  his  lunacy,  made  a  will  in  favour  of  his  wife,  and  on  that 
ground  praying  leave  to  intervene  in  the  proceedings. 

Mr.  Younge  appeared  for  the  petitioner. 

Mr.  Wrightj  conirdf  said  that  the  petitioner  was  acting 
in  collusion  with  the  mortgagee,  whose  application  bad 
before  been  refused. 

The  Lord  Chancellor. 

I  do  not  think  there  is  any  case  to  be  found  in  which 
a  party  has  been  allowed  to  intervene  for  an  object  of 
the  kind  here  stated :  I  mean  where  the  object  is  not  to 
benefit  the  lunatic,  but  the  party  himself  who  makes  the 

application. 
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application.     I  shall  inquire  whether  there  is  any  such  1845. 

case,  but  even  if  I  find  there  is,  I  shall  require  satis-  ^^7^^^^ 

factory  evidence  that  the  petitioner   is   not  acting  in  Watts. 
collusion  with  other  parties. 

The  petition  was  not  mentioned  again. 


DALTON  V.  HAYTER.  Jan.  91. 


rriHE  eight  days  after  the  delivery  of  exceptions  to  the  Where  a 
-''    answer  having  expired  on  a  Saturday^  the  Plaintiff  obtained  an 

obtained  the  usual  order  to  refer  them  on  the  Monday  ^J**®**  ^^^^^' 

nng  excep- 

following,  but  neglected  to  serve  it  until  the  following  tions  to  the 

Saturday.  answer,  within 

•^  SIX  day«  after 

the  expiration 

The  Master  of  the  Rolls,  afterwards,  upon  the  motion  of  the  eight 

days  allowed 
of  the  Defendant,  discharged  that  order  on  the  ground  to  the  De- 

that  it  had  not  been  served  until  after  the  expiration  of  Pendant  for 

'  submitting  to 

the  six  days  allowed  for  the  purpose  by  the  Order  V.  of  them,  but  has 

8dof^i^,7  1828.  -8':fJ„^, 

after  the  ex- 

The  Plaintiff  now  moved  before  the  Lord  Chancellor  lix  days,  the 

to  discharge  the  order  of  the  Master  of  the  Rolls.  ^^^^\ " 

°  merely  use- 

less, but  not 

Mr.  Wakefield  and  Mr.  fFoody  for  the  motion.  insular,  and 

•^  the  proper 

It   course  ibr  the 

Defendant  is 

not  to  move  to  discharge  the  order,  but  to  take  the  objection  before  the  Master. 

Whether,  in  the  computation  of  the  six  days  allowed  by  the  5th  General  Order 

for  referring  exceptions,  a  Sunday^  being  the  first  of  such  days,  is  to  be  counted, 

quaere,  {a) 

(a)  Seenow  the  13th  Order  of  Sunday  will  be  counted  in  all 
the  8th  May  1 845,  from  which  cases  except  where  it  is  the  last 
it  would  seem  that  henceforth      day. 

M  m  4 
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It  is  settled  that  where  a  limited  period  is  allowed 
for  taking  a  step  in  a  cause,  and  the  last  day  falls  on  a 
Sunday^  that  day  does  not  count.  The  rule  ought  to 
be  the  same  where  the  6rst  day  falls  on  a  Sundayj  more 
particularly  when  the  act  to  be  done  is  to  be  done  in 
court.  The  eight  days  allowed  for  demurring  are  eight 
oJDBce  days.  Bullock  v.  Edington,  (a)  So  here,  the  ob- 
ject of  the  general  Order  was  to  give  the  Plaintiff  six 
days,  in  any  one  of  which  he  might  take  the  step  in 
question.  But  not  only  could  he  not  obtain  the  order 
to  refer  the  exceptions  until  Monday^  but  he  had  not 
until  then  even  the  means  of  knowing  whether  the  De- 
fendant had  submitted  to  the  exceptions  or  not.  Sunday 
does  not  count  as  one  of  the  two  clear  days  required  for 
notice  of  a  motion  (A),  or  in  the  four-day  rule  to  appear 
and  plead  at  common  law.     Wathen  v.  Beaumont,  {c) 


Mr.  Roupell  and  Mr.  Beavan^  contrdj  insisted  that  prac- 
tice had  settled  the  question,  and  that  Sunday  was  al- 
ways counted,  except  where  it  happened  to  be  the  last 
day ;  Mackintosh  v.  Great  Western  Railway,  (d)  They 
also  referred  to  Attomey^General  v.  Clack  {e)  and  Hunter 
V.  Capron  {g)  as  shewing,  that  where  an  order,  thougb 
regularly  obtained,  was  not  served  within  the  prescribed 
time,  the  course  was  to  move  to  discharge  it,  and  not 
to  leave  it  to  the  Master  to  decide  upon  its  validity. 


The  Lord  Chancellor  said,  he  would  inquire  whe- 
ther there  was  any  settled  rule  upon  the  point,  and 
if  there  was  not,  it  would  be  necessary  to  establish  it 
now  once  for  all. 


The 


(a)  1  Sim.  481. 
{b)  5  Dan,  /V.  258. 
[c)  11  -Bflj/,  271. 


(rf)  1  Hare,  328. 

{e)  1  Myl.  4"  Cr,  367. 

{g)  5  Beat,  93. 
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The  Lord  Chancellor. 

The  question  which  was  argued  in  this  case  does  not 
in  fact  arise ;  for  the  order  to  refer  the  exceptions,  having 
been  obtained  within  the  six  days,  was  clearly  regular, 
and  that  being  the  case  there  was  no  ground  for  applying 
to  the  Court  to  discharge  it,  and  the  motion  made  for 
that  purpose  before  the  Master  of  the  Rolls  ought  there- 
fore to  have  been  refused. 


J  845. 


In  Taylor  v.  Harrison  (a\  the  order  referring  the 
exceptions  was  obtained  in  proper  time,  but  not  served 
until  a  day  afler  the  six  days  had  expired.  No  applica- 
tion was  made  to  discharge  the  order  of  reference,  but 
the  Master  having  proceeded  upon  it,  and  allowed  the 
exceptions,  the  Vice  Chancellor  ordered  his  report  to  be 
taken  off  the  6le,  and  the  Lord  Chancellor  on  appeal 
confirmed  that  decision.  That  was  upon  the  ground 
that  the  order  was  a  nullity  unless  served  within  six 
days.  A  similar  case  occurred  a  few  days  ago  at  the 
Rolls,  of  which  the  Master  of  the  Rolls  has  given  in  a 
note ;  it  was  in  a  cause  of  Macdonald  v.  Plummer.  Ex- 
ceptions were  filed  on  the  1 7th  January^  on  the  27th  an 
order  was  obtained  to  refer  them,  but  was  not  served  until 
the  1st  February^  which  was  out  of  time.  The  Court, 
nevertheless,  considered  the  order  regular,  and  a  motion 
to  discharge  it  was  accordingly  refused  with  costs. 

It  will  be  for  the  Master,  when  the  Plaintiff  proceeds 
upon  the  exceptions,  to  consider  whether  the  order  was 
or  was  not  served  in  time,  and  the  question  may  per- 
haps come  before  the  Court  again  by  way  of  appeal  from 
his  decision  ;  but  on  this  motion  I  have  only  to  consider 
whether  the  order  of  the  Master  of  the  Rolls  was  right, 
and  I  think  that  order  must  be  discharged. 


(a)  1  Myl.  4-  Cr.  274. 
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Feb.iu  CALVERT  V.  GANDY. 

The  time  A  FTER  the  expiration  of  fourteen  .days  from    time 

59th  Order  of         filing  of  the  answer,  the  Plaintiff  moved  before 


Augttst  1841,  Y|0e  Chancellor  of  England^  upon  an  aflBdavit  acoountir^  j 

down  a  cause  for  the  delay,  for  leave  to  set  the  cause  down  for  ar{ 

for  argument  ^^^^^  ^^^  ^^  objection  taken  by  the  answer  for 

uponanoDjec-  ■  •*  ^  "^ 

tion  for  want  of  parties,  notwithstanding   the  time   limited  for 

cannot'^  en-  Purpose  by  the  S9th  Order  of  August  1841  had 

larged  except  pired.     His  Honor  refused  the  motion,  on  the  grouD*      >1 

that  those  orders  being  incorporated  in  the  Act  of 


liament,  under  the  authority  of  which  they  were  issoc 
the  Court  had  no  discretionary  power  to  relax 
The  application  was  now  renewed  by  way  of  appe^^^^^l 
before  the  Lord  Chancellor. 

Mr.  Bagshawe  for  the  motion,  referred  to  Kerskm^^  ▼• 
Cl^g  (a),  and  insisted  on  the  inconvenience  that  wooK'  Id 
result  from  excluding,  in  the  application  of  these  Ordc 
the  discretion  familiarly  exercised  by  the  Court  vit 
respect  to  all  the  other  general  rules  of  its  prooedar 
The  object  of  the  Order  in  question  was,  to  enable 
Court,  for  the  sake  of  convenience,  to  hear  a  cause  upoi 
a  particular  objection  before  it  was  ripe  for  hearin^^ 
generally ;  for  that  purpose  the  intervention  of  thr 
legislature  might  be  necessary,  but  it  did  not  follow  tbit 
the  particular  time  fixed  by  the  order  was  so  much  o( 
the  essence  of  the  enactment  as  absolutely  to  predode 
the  Court  from  extending  it*  It  was  not  repealing  the 
Act  to  treat  the  time  as  merely  directory ;  and  any  other 

construction 

(a)  Ant},  p.  180. 
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construction  of  the  Order  would  in  many  cases  defeat        1845. 
the  object  of  it. 

JSftLr.  Uoyd^  contrdy  observed  that  the  application  in 
KersAaw  v.  Clegg  was  not  opposed,  and  that  the  Lord 
Chancellor's  attention  was  not  called  to  the  circiun- 
staztoes  which  distinguished  those  Orders  from  the  Orders 
issaed  solely  by  the  authority  of  the  Court 

Aif  r.  Bagshawe  in  reply,  said  he  had  been  informed  that 
the  greneral  rules  of  pleading  promulgated  by  the  judges 
of  the  courts  of  common  law  under  the  authority  of  a 
Bimilar  Act,  were  not  so  strictly  construed,  and  that  the 
I'elascation  of  these  rules  as  to  time  was  a  matter  of  every 
d*y's  practice,  (a) 

^'Ae  Lord  Chancellor. 

Tte  Orders  of  August  1841  were  made  by  the  Lord 

Chancellor,  with  the  advice  and  consent  of  the  Master 

of*  tlie   Rolls,  in  pursuance  of  the  4  VicL  c.  94.   and 

Ae     4  &  5  Vict.  c.  52.,  which   provide   that  nil  rules, 

oilers,  and  regulations  so  made  should  be  laid  before 

^e     Houses  of  Parliament;  and  that  from  and  after 

^^     making  thereof,  they  should  be  binding  and  ob- 

ug&tory  on  the  Court,  and  be  of  like  force  and  effect  as 

if  t.he  provisions  therein  contained  had  been  expressly 

enacted  by  parliament ;  subject,  however,  to  the  right 

of  either  House  of  Parliament  to  annul  them  by  any 

le&olution  passed  at  any  time  before  such  House  should 

bave  actually  sat  thirty-six  days  after  such  rules,  &c. 

should 

(a)  In  the  Reg»  Gen,  of  Hilary  S  B.Sp  Ad,  xvi.    And  the  New 

titnn,  A  W»  4.  it  18  expressly  pro-  Orders  in  Chancery  of  the  8th 

fided  that  the  times  limited  there-  May  1 845  contain  a  similar  pro- 

Ifjf  {or  doing  certain  things  may  vision.    Order  xxi. 
fpe  extended  by  a  Judge's  order. 
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should  have  been  laid  before  it*  Those  orders  have 
therefore  the  force  and  effect  of  an  act  of  parliament. 
I  have  the  power,  with  the  concurrence  of  any  two 
of  the  other  judges  of  the  Court  (a)  to  rescind  them 
and  substitute  others :  but  without  going  through  the 
forms  prescribed  by  the  Act,  I  have  no  power  to  vary 
them.  I  should  be  very  glad  if  I  could  put  a  diffisrent 
construction  upon  the  Act,  for  this  is  certainly  a  very 
inconvenient  one ;  but  I  do  not  see  how  I  can. 


In  my  own  Orders  of  1828,  the  first  intention  was  to 
have  annexed  them  to  an  act  of  parliament,  and  I  actu- 
ally brought  in  a  bill  for  the  purpose;  but  afterwards,  I 
felt  the  very  difficulty  which  has  now  occurred,  and  ac- 
cordingly did  not  carry  through  the  bill,  but  issued  the 
orders  as  the  orders  of  the  Court  only. 

The  motion  must  be  refused  with  costs. 


(a)  5  Fwi.  r.  5.  i.  S9. 
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MURRAY  V.  VIPART.  Jan.  le.  19. 


T^HE  Defendant,  who  was  residing  at  Boulogne  in  If  the  Court 
•*•     :Francej   was    an   executrix;    the    Plaintiffs   were  that^D^*^^ 
trus^^es  of  a  sum  of  stock  which  was  standing:  in  the  fendant  who 
nam^  of  the  testator.     The  bill  was  filed  to  obtain  a  jurisdiction 
transfer  of  the  stock  into  the  names  of  the  Plaintiffs,  "as  given  a 
^^    Plaintiffs  put  a  distringas  on  the  stock,  and  their  thonty  to  a 
solioitor  applied  by  letter  to  the  Defendant  to  transfer  Pf "on  within 

rr  J  ^  thejurisdic- 

^t*      To  that  letter  Tie  received  no  answer ;  but  shortly  tion  to  act  for 
afterwards,  on  the  2nd  December,  1844,  he  received  a  mrtteito^ 
letter  from  a  Mr.  Bennetij  stating  that  the  Defendant  which  the 
had    forwarded  the  letter  of  the  Plaintiffs*  solicitor  to  \i  ^[\\  Qf^i^f 
•^ina  (BenneU\  and  had  instructed  him  to  do  what  was  ^J^^^  ^^rvXce  of 
necessary   m  the  matter    on   her    behalf.      Upon   an  to  appear  and 

affidavit  of  these   facts,    the  Plaintiffs  applied  to  Vice  ^''^'^''' ""^^Yf^ 
^  '  ^'  ^  person  shall  be 

^na.ncellor  Knight  Bruce,  for  an  order  that  service  upon  good  service 

^'•*  JBennett  of  the  subpoena  to  appear  and  answer  might  fenjant .  ^ut 

*^  Sood  service  upon  the  Defendant.     His  Honor,  after  the  evidence 

l^earing  the  case,  desired  that  the  application  might  be  be  closely 

"^ade  to  the  Lord  Chancellor.  scrutinized. 

^^r.  Anderson  now  moved  accordingly,  and  cited 
"^^Aouie  V.  Courtney  {a\  Wcijmouth  v.  Lambert  (i),  and 
'*^&^  V.  Salmon,  (c) 


Lord  Chancellor,  after  taking  time  to  look 
^^^o    the  authorities,  said   that  he  thought  the  principle 
^*^     down  by  the  Vice  Chancellor  of  England  in  Hob* 
?  V.  Courtney  was  the  right  one,  viz.  that  where  the 

Defendant 

C«)  12  Sim,  140.  (c)  3  Hare^  251. 

C^)  ^  Beav.  533. 


5S2 


CASES  IN  CHANCERY. 


1845. 


Murray 

V. 
ViPART. 


Defendant  was  abroad  and  had  appointed  an  agent  to 
act  for  him  in  the  suit,  service  on  that  agent  would  be 
good  service  on  the  principal.  That  being  the  case, 
the  only  question  here  was,  whether  there  was  evidence 
enough  to  satisfy  the  Court  that  the  Defendant  bad 
made  Bennett  her  agent  for  the  purposes  of  this  suit. 
It  was  obviously  so  easy  to  get  up  a  case  of  this  sort 
by  collusion  between  the  Plaintiff  and  a  third  parQTy 
that  great  caution  was  necessary ;  but  he  thought  that 
the  affidavits  in  this  case  were  satisfisu^tory  upon  that 
pointy  and  that  the  order  might  be  made.  His  Lord* 
ship,  however,  desired,  for  the  sake  of  greater  caution, 
that  another  letter  should  forthwith  be  written  to  the 
Defendant,  apprising  her  of  the  application,  in  order 
that  if  there  was  any  mistake,  she  might  have  an  op- 
portunity to  intervene. 


Jan,  17.21. 


FULTON  i;.  GILMORE. 


'T^HE  Plaintiff  and  her  brother  and  sister  were 
•^  residuary  legatees  under  a  will  of  which  the 
Defendant  and  one  Stewart  Smith  were  the  acting 
executors.  The  brother  and  sister  had  been  paid  their 
shares  of  the  residue:  but  the  Plaintiffs  share  had 
during  her  infancy  been  deposited  by  the  executors 
in  a  mercantile  house  in  Calcutta^  in  which  the  De- 
fendant was  a  partner.  The  firm  and  all  the  partners 
in  it  afterwards  became  insolvent,  and  the  Defendant, 


A  Defendant 
who  had  by 
answer  in- 
sisted on  his 
discharge 
under  an  In- 
solvent 
Debtors'  Act 
in  India  as  a 
defence  to  the 
suit,  but  had 
stated  such 
discharge,  as 
to  his  Mief, 
as  of  a  date 
which  would 

not  entitle  him  to  the  benefit  of  the  Act,  was  allowed  after  the  cause  was  in  the 
paper  for  hearing,  to  file  a  supplemental  answer  for  the  purpose  of  correcting  the 
error  in  the  date,  and  thereby  oringing  himself  within  the  protection  of  the  Act. 


as 
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as  trustee  for  the  Plaintiff*,  proved  the  amount  of  her 
fortune  so  deposited,  as  a  debt  against  the  joint  estate. 
The  bill  which  was  filed  on  the  9th  May  184>S,  and 
was  originally  framed  on  the  supposition  that  the 
Plaintiff  had  been  declared  a  bankrupt,  and  had  obtained 
his  certificate,  under  a  fiat  issued  against  him  in  England^ 
and  consequently  that  he  was  discharged  from  personal 
liability  for  the  breach  of  trust,  sought  only  an  account 
of  the  dividends  received  by  him  upon  the  above-men- 
tioned proof.  It  contained,  however,  an  allegation 
^*  that  he,  as  well  as  his  partners,  had  been  adjudged 
insolvents  in  or  about  the  month  of  November^  1833, 
under  the  provisions  of  the  Acts  of  parliament  then  in 
force  for  the  relief  of  insolvent  debtors  in  the  East 
Indies^  and  that  they  were  subsequently  discharged 
under  an  order  or  orders  made  by  the  Court  for  the 
relief  of  insolvent  debtors  at  Calctdta  under  the  pro- 
visions of  the  said  Acts."  The  same  bill  also  stated 
as  a  reason  for  not  making  Siewart  Smith  a  party,  that 
he  had  in  the  year  184>2  been  adjudged  insolvent  under 
the  provisions  of  the  Acts  of  parliament  then  ip  force  for 
the  relief  of  insolvent  debtors  in  India  ;  and  that  he 
had  been  discharged  by  order  of  the  Insolvent  Court  at 
Calcutta  under  the  provisions  of  those  Acts.  ' 


184*5. 


Fulton 

V, 
OlLMORB. 


The  Defendant  in  his  answer  to  that  bill  admitted  the 
statement  as  to  his  insolvency  and  discharge  in  India  in 
the  very  terms  of  the  bill,  but  denied  that  he  had  ever 
been  declared  a  bankrupt  under  any  fiat  in  England^ 
and  he  insisted  that  Stewart  Smith  was  a  necessary 
party  to  the  suit 


The  only  Act  for  the  relief  of  insolvent  debtors  in  India 
which  was  in  force  in  the  year  1833  was  the  9  G.  4.  c.  73., 
under  which  the  discharge  of  the  insolvent  did  not  operate 
as  against  creditors  residing  out  of  the  limits  of  the  East 

India 
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India  Company's  Charter,  and  who  had  not  come  in  under 
the  insolvency.  A  subsequent  Act,  however,  was  passed 
in  August  1834  (4  &  5  ^.  4.  r.  79.)  for  the  purpose  of 
making  the  discharge  effectual  against  all  creditors. 
And  by  that  Act  it  was  provided  that  notice  of  the 
petition  for  such  discharge  should  be  given  both  in  the 
East  India  Gazette  and  in  the  London  Gazette^  and  that 
the  order  for  the  discharge  should  not  be  made  until 
the  expiration  of  fourteen  calendar  months  from  the 
filing  of  such  petition. 


On  the  coming  in  of  the  answer,  the  Plaintiff  took 
several  exceptions  to  it,  one  of  which  was,  that  it  did 
not  state,  as  required  by  the. interrogatory  in  the  bill, 
at  what  particular  time  the  Defendant  had  obtained  his 
discharge  in  India.  On  the  exceptions  being  allowed, 
the  Plaintiff*  obtained  an  order  to  amend  the  bill,  and 
that  the  Defendant  might  answer  the  exceptions  and 
amendments  together.  She  amended  the  bill  accord- 
ingly by  stating  that  she  did  not  reside  within  the  limits 
of  the  East  India  Company's  Charter  at  any  time 
between  the  filing  of  the  Defendant's  petition  for  his 
discharge,  and  the  date  of  the  order  for  such  discharge, 
and  that  she  was  an  infant  during  the  whole  of  that  time, 
and  did  not  take  part  in  any  of  the  proceedings  under 
the  said  petition,  and  she  therefore  insisted  that  the 
Defendant  was  liable  to  her,  not  only  for  the  amount  of 
the  dividends  received  on  the  proof,  but  for  the  whole 
amount  of  her  fortune ;  and  she  prayed  relief  accordingly. 


In  the  further  answer  the  Defendant,  aller  stating 
that  he  and  the  other  members  of  the  firm  were  **  at  or 
about  the' time  in  the  bill  mentioned,  duly  adjudged  in- 
solvents under  the  provisions  of  the  several  Acts  then  in 
force  for  the  relief  of  insolvent  debtors  in  the  East  In'- 
dies,**  stated  "  that  he  and  they  were,  subsequently  to  the 

month 
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month  of  ^e^fus/  18S4,  viz.,  as  he  believed,  in  the  month 
of  April  1835)  duly  discharged,  according  to  the  pro- 
visions of  such  acts,  as  in  his  former  answer  and  therein 
mentioned/'  And  in  a  subsequent  part  of  his  answer 
there  was  the  following  passage :  —  *^  The  Defendant 
insists  on  the  benefit  of  the  certificate,  and  the  order 
pronounced  for  his  discharge,  under  the  provisions  of 
such  Acts  of  parliament  as  aforesaid,  in  bar  of  all^uch 
parts  of  the  Plaintiff's  claim  as  relate  to  any  loss  sus- 
tained by  reason  of  the  insolvency  of  the  said  firm." 


Fulton 

OlUfOREf 


In  that  state  of  the  record  the  cause  was  set  down  for 
hearing ;  and  after  it  had  been  several  times  in  the  paper 
of  causes  at  the  Rolls,  the  Defendant  applied  to  the 
Master  of  the  Rolls  for  leave  to  file  a  supplemental 
answer,  for  the  purpose  of  substituting  1836  for  1835  as 
the  year  of  his  discharge.  The  application  was  sup* 
ported  by  an  affidavit,  stating  that,  in  a  conversation 
which  the  Defendant  had  had  a  few  days  before  with  the 
solicitor  of  one  of  his  late  partners  who  had  applied  for 
his  discharge  in  India  on  the  same  day  with  himself,  he 
learnt  incidentally,  for  the  first  time,  that  the  application 
for  such  discharge  had  been  made  in  1835,  and  con- 
sequentiy  that  his  discharge  was  obtained  in  1836,  and 
not,  as  stated  in  his  former  answer,  in  1835.  He  further 
stated,  that  at  the  time  of  putting  in  his  answer  he  had 
not  his  discharge  to  refer  to,  nor  was  he  awai*e  until  now 
that  applications  for  discharges  in  India  were  adver- 
tised in  the  London  Gazette  ;  but  that,  on  referring  to 
that  Gazette  for  the  4«th  September  1835,  he  found  his 
name  in  the  list  of  insolvents  who  had  been  advertised 
in  the  Calcutta  Gazette  of  4th  March  1835,  as  having 
applied  for  their  final  discharges  under  the  provisions 
ofthe4&5  W.^.c.  79. 


Vol.  I. 
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The  Master  of  the  Rolls  having  granted  the  motion, 
the  Plaintiff  now  moved  to  discharge  his  Lordahip'a 
order. 

Mr.  fVak(/!eld  and  Mn  TaUer^  for  the  motion,  took 
three  points. 

IsjU  That  there  was  no  instance  of  an  applicaticm 
for  leave  to  file  a  supplemental  answer  having  been 
granted  at  so  late  a  stage  of  the  suit;  and  that  in  Afoc- 
dougal  v.  Furrier  {a)  the  application  had  been  refused 

pressly  upon  that  grounds 


2nd.  That  the  mistake,  if  any,  was  a  mistake  not  of 
fact  but  of  law.  For  the  exception  to  the  first  answer 
was  sufficient  to  call  the  Defendant's  attention  to  the 
materiality  of  the  date  of  his  discharge,  with  reference  to 
the  more  extensive  relief  given  to  insolvents  by  the 
second  Act  of  parliament;  and  his  insisting  by  his 
answer  that  his  co-executor,  who  was  admitted  to  have 
obtained  his  discharge  several  years  after  the  passing  of 
that  act,  was  a  necessary  party  to  the  suit,  shewed  that  he 
was  not  aware  of  the  existence  of  the  second  Act,  or  at 
least  of  the  more  extensive  relief  to  which  a  discbarge 
under  it  would  entitle  him.  The  application  therefore, 
though  in  form  an  application  to  correct  a  mistake  in 
a  date,  was  in  substance  an  application  to  set  up  a  new 
defence. 


3rd.  That  applications  of  this  kind,  being  for  in- 
dulgence, would  not  be  granted  where  the  object  was  to 
defeat  the  moral  justice  of  the  case.  The  Defendant  had 
committed  a  gross  breach  of  duty  in  exposing  the  for- 
tune of  his  ward  to  the  risks  of  trade.    If  he  was  able  to 

make 

(a)  4  RuM9.  486. 
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make  good  the  loss^  which  for  any  thing  that  appeared 
to  the  contrary  he  might  be»  the  court  would  not  go  out 
of  its  way  to  relieve  him  from  the  obligation. 

Mr.  Boupell  and  Mr.  Tennantf  contra. 

The  following  cases  were  cited  ir^Sirange  v.  Collins  (a), 
Edwards  v.  M'Leay  {b),  WharUm  ▼.  Wharton  (c\  Natl  v. 
Punier  ((Of  Jackson  v.  Parish  (tf>,  fVhite  v.  iSflg^  (g), 
French  v.  Myles  {h\  WeUs  v.  Wood  (f ),  Greenwood  v. 
Atkinson  {k)^  Patterson  v.  Slaughter  (i)»  Curling  v.  Lord 
Townshend.  (m) 


1845. 


FOLTON 
OlLMOSB. 


7%^  Lord  Chanced^r. 

In  support  of  this  motion  the  case  was  shaped  in  two 
ways*  It  was  first  contended,  that  if  this  was  an  ordi- 
nary case  I  ought  not  to  allow  a  supplemental  answer 
to  be  filed ;  and,  secondly,  it  was  said  that,  supposing 
that  in  an  ordinary  case  I  should  allow  it,  this  is  an 
unrighteous  defence,  and  that  I  ought  not  to  aid  it  by 
acceding  to  the  application. 

With  respect  to  the  first  point,  the  Defendant  states, 
in  his  first  answer,  that  he  was  duly  declared  insolvent 
in  November  18SS,  under  the  acts  then  in  force  in  India 
for  the  relief  of  insolvent  debtors,  and  that  he  was  sub- 
sequently discharged  by  the  Court  at  Calcutta^  under 
the  provisions  of  the  said  acts.     In  his  further  anwer 

he 


Jan,  21, 


(«)  9V.^  jB.  165. 
(h)  Id.  9SS. 

(c)  2  Atk.  294, 

(d)  4  iSSm.474. 

(e)  1  Sim.  505. 
ig)  SSim.  S66. 


(h)  4  IfoA  404. 
(0  10  Fe«.  401. 
(k)  4  iSimt.  54. 
(/)  AfM  999. 
(m)  19  Fit.  628. 
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he  8ay%  that  in  1838  he  was  adjudged  insolvent  by  the 
Court  to  which  I  have  referred^  and  that  afterwards^  as 
he  believes  in  Jpril  1835,  he  was  duly  discharged  under 
the  provisions  of  the  said  acts. 


That  is  the  shape  of  the  present  answer.  The  De« 
fendant,  however,  by  his  affidavit,  says  he  has  discovered 
that  he  made  a  mistake;  that  he  was  not  discharged  in 
1835,  but  that  the  date  of  the  order  was  in  1836.  He  is 
therefore  not  insisting  on  another  discharge,  a  ditferent 
one  from  that  referred  to  in  his  answer^  but  merely 
seeking  to  correct  a  mistake  as  to  the  date  of  that  dia* 
charge.  And  the  question  is,  whether  he  ought  to  be 
allowed  to  do  so.  It  is  rather  a  startling  proposition  to 
say  that  he  ought  not.  He  says,  that  at  the  time  of 
filing  his  answer  he  had  no  documents  in  his  possession 
relating  to  his  [discharge;  and  that  is  confirmed  by 
the  answer  itself,  in  which  he  gives  the  date  of  his 
discharge  as  to  his  belief  only.  He  says  that  he  only 
discovered  the  mistake  in  the  course  of  a  recent  conver- 
sation with  the  solicitor  of  one  of  his  late  partners;  and 
that  he  was  not  before  aware  that  it  was  usual  to  pub* 
lish  in  the  London  Gazette  the  discharges  obtained  in 
India;  and  that  he  was  led  into  the  mistake  by  not  being 
in  possession  of  any  documents  which  would  enable  him 
to  state  the  dale  accurately*  It  would  be  extraordinary 
if  a  slip  of  that  kind  in  an  ordinary  case  should  not  be 
allowed  to  be  corrected. 


Several  cases  were  referred  to^  each  depending  on  its 
own  circumstances.  In  Patterson  v.  Siaughter  the  amend- 
ment was  allowed.  The  application  was  not  made  in 
the  first  instance  to  amend,  but  it  was  suggested  by  Lord 
Hardwicke  that  that  would  be  the  proper  course.  I 
was  cautioned  against  relying  upon  the  report  of  that 
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case^  and  I  have  therefore  had  a  search  made  for  the 
order  which  was  pronounced.     The  case  was  of  this 
description*     The   Defendant  claimed    an   estate   as 
against  the  Plaintiff,  under  a  devise  from  Sir  G.  War" 
burton^  whom  he  stated  in  his  answer  to  be  heir  of 
Bichard  Egerion.     He  afterwards  discovered,    by  a 
paper  communicated  to  him,  that  Sir  G.  Warbwrton 
had  also  a  title  as  mortgagee,  and  that  he  had  incor- 
rectly stated  the  pedigree.     The  application  was  for 
leave  to  amend  the  record  for  the  purpose  of  making 
these  new  facts  available  for  his  defence.    The  result 
was,  that  Lord  HardmcJce  gave  leave  to  amend  the  pedi- 
gree, confining  the  amendments  to  setting  out  the  vari- 
ations from  the  former  answer  applicable  to  that  pointy 
and  that  point  alone.    If  any  decision  was  necessary  in  a 
case  of  this  sort,  that  would  be  in  point   The  Defendant 
merely  wishes  to  correct  a  mistake  in  the  date  of  a  pro- 
ceeding material  to  his  defence,  which  date  he  originally 
said  that  he  was  not  certain  of,  but  stated  it  only  as  to 
his  belief.     I  think  in  an  ordinary  case  a  supplemental 
answer  ought  to  be  filed  to  correct  such  a  mistake. 


1845. 


Fulton 

OiLMOBB. 


But  then  it  is  said  that  this  is  an  unrighteous  defence, 
and  therefore  that  I  ought  not  to  assist  it.  Now  the 
case  is  of  this  nature :  -—  The  testator  devised  certain 
estates  to  trustees,  in  trust  to  sell  and  divide  the  proceeds 
amongst  his  children.  Gilmore  was  an  executor  and 
trustee;  he  sold  the  property,  and  converted  it  into 
money;  and  instead  of  investing  it  according  to  th^ 
direction  of  the  will,  in  government  securities,  he  depo- 
sited it  in  a  house  of  trade.  The  two  elder  children,  as 
they  successively  came  of  age,  were  paid  their  shares; 
but  before  the  Plaintiff  came  of  age  the  house  failed. 
The  Plaintiff  now  claims  the  dividends  received  under 
the  insolvency,  and  calls  upon  the  Defendant  to  make 

N  n  3  good 
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good  the  deficiency..  It  ia  suggested  that  he  may  be 
rich,  and  able  to  make  it  good ;  but  there  is  nothing 
before  me  to  shew  whether  he  is  rich  or  poor :  the  d^« 
fence  is  one  which  the  law  allows  in  a  case  of  this  kind 
as  well  as  in  any  other.  Thd-e  is  nothing  in  the  plead- 
ings to  enable  me  to  say  that  this  is  an  unrighteoos 
defence.  If  I  were  to  attempt  to  come  to  such  a  con- 
clusion from  the  &cts  before  me^  I  should  run  the  risk 
of  doing  great  injustice* 


I  must  therefore  consider  this  as  an  ordinaxy  case, 
and|  as  such,  I  think  it  is  one  in  which  the  party  ought 
to  be  allowed  to  file  a  supplemental  answer.  It  is  true 
that  it  is  rather  late  in  the  cause  to  amend  the  record ; 
but  that  is  material  only  with  respect  to  costs. 


Feb.  20.  2F. 


MAN  t;.  RICKETT& 


The  time 
allowed  for 
enrolling  a 
decree  or 
order  is  six 
calendar 
months  from^ 
the  date 
thereof. 


nPHIS  was  a   motion  by  one  of  the  Defendants  to 
vacate  the  enrolment  of  the  decree* 


The  decree  bore  date  the  22d  February  1844.  The 
docquet  of  the  enrolment  was  signed  by  the  Lord 
Chancellor,  on  the  ISthAugusif  being  within  six  calendar 
months,  but  not  within  si3^  lunar  months,  f\rom  the  date 
of  the  decree.  No  caveat  had  been  entered  by  the 
defendants,  nor  had  the  Plaintifis  obtained  any  Order 
to  enrol  nuncpv  tunc. 


Mr. 
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Mr.  Cooper  and  Mr.  Kent^  in  support  of  the*  motion^  1845. 
contended  that  Lord  Clarendon*^  order  of  1661  (a)  was 
still  in  force,  2  DanielPs  Pr.  p.  679.,  and  that  the  decree, 
having  been  pronounced  as  of  Hilary  term,  could  not 
regularly  be  enrolled  after  the  first  day  of  Easter  term 
without  an  order  for  leave  .to  enrol  it  nunc  pro  tunc* 

Mr.  Hallettf  contrd,  contended  that  Lord  ClarendarCs 
order  had  long  been  obsolete,  and  that  by  the  modem 
practice  a  party  had  six  months  to  enrol  a  decree, 
2  SmitKs  Pr.  5.,  and  that  those  months  were  calendar, 
not  lunar  months. 

Mr.  Cooper^  in  reply,  relied  upon  the  general  rule  of 
law,  by  which  a  month  is  understood  to  mean  a  lunar 
month  unless  the  contrary  be  expressed ;  Attorney^ 
General  v.  Newbun/  Corporation  (i). 

The  Lord  Chancellor. 

I  am  told  by  the  Registrar,  that,  notwithstanding 
Lord  Clarendon's  order,  six  months  is  the  time  allowed 
in  practice,  and  that  the  months  are  calendar  months. 
But  if  you  wish  it,  I  will  send  for  a  certificate  of  the 
practice. 

On  a  subsequent  day. 

The  Lord  Chancellor  stated  that  he  had  received 
the  following  certificate  from  the  Clerks  of  Records 
and  Writs :  — 

'^  That  the  six  months  allowed  to  enrol  a  decree  or 
order  are,  by  the  practice  of  the  Court,  computed  by 
calendar  months.     This  practice  has  existed  during  all 

the 

(a)  BeameSy  p.  205.  ib)  C.  P,  Cooper's  Rep,  383. 
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1845.  the  personal  knowledge  of  the  senior  clerk  of  Records 
and  Writs,  viz.  near  sixty  years ;  and  it  is  so  stated  in  a 
precedent  book  kept  by  the  late  Mr.  DeaneSf  formerly 
secretary  at  the  Rolls,  who  died  in  179I9  and  which  book 
is  considered  of  high  authority.  It  is  also  so  stated  to 
us  by  the  present  deputy  to  the  Secretary  of  decrees,  who 
has  held  that  office,  with  the  exception  of  a  short  in- 
terval, upwards  of  forty-six  years,  and  who  has  always 
acted  thereon ;  and  we  have  never  known  that  practice 
controverted/* 

It  appears,  therefore,  (said  his  Lordship,  after  reading 
the  certificate,)  that  the  practice  bos  for  seventy  years 
been  at  variance  with  the  order  of  Lord  Clarendon* 
Six  months  is  the  time,  and  that  is  a  much  more  con* 
venient  rule  than  Lord  Clarendcm^s;  for  it  is  a  fixed 
period,  whereas  the  other  is  a  fluctuating  one.  As  the 
books  of  practice  are  opposed  to  each  other,  it  is  not  a 
case  for  costs. 
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MORRALL  X).  SUTTON.  '^^"- "" 

1845. 
Feb.  26. 

^HE  wUl  of  Edward  Uoydj  dated  in  1789,  was  oftwoincon- 
-*•   partly  as  follows :  —  "I  mve  and  bequeath  unto  •jstent  dispo- 

^,.     _    ,     „,     .         „       »    ^  •  111  1   fitionsma 

Ann  Eltzabeth   Wartng^  Sarah  Calcoit  the  elder,  and  will  (both 

Mary  Spencerj  all  my  leasehold  estate  in  Gloucestershire^  MU^W \ 
held  under  the  dean  and  chapter  of  Briis/o/,  to  hold  to  whether  oo- 
them  for  and  during  their  joint  natural  lives,  and  the  Mme^Mntence 
life  of  the  longer  liver  of  them,  but  subject  nevertheless  or  in  different 
to,  and  charged  and  chargeable   with,  the  following  lastistopre- 
annuities;  (that  is  to  say,)  one  annuity  of  20/.  a-year  to  ^"^»  ""'®?*  * 
Esther  Jerginson  during  her  life,  and  one  other  an*  tention  can 
nuity  of  20/.  a  year  to  Sarah  Jerginson^  daughter  of  ^j^]^!^ 
the  said  Esther  Jerginson^  during  her  life,  and  one  the  context, 
other  annuity  of  10/.  a  year  to  Mrs.  Addehbrookej  which  as  to  die**^" 
several  annuities  I  do  hereby  direct  to  be  charged  on  f  mount  of  ^ 
my  said  estate  in  Gloucestershire^  and  to  be  paid  half  dence  which 
yearly,  as  the  rents  of  the  said  estate  can  be  received,  w»*|ju«^fy 
without  any  deduction  for  taxes  or  otherwise.    And  inference, 
from  and  after  the  decease  of  the  said  Ann  Elizabeth 
Waring,  Sarah  Calcott^  and  Mary  Spencer ^  I  give,  devise^ 
and  bequeath  my  said  leasehold  estate  in  Gloucestershire 
(subject  to  the  said  several  annuities  as  aforesaid)  to 
Sarah  Calcott  the  younger^  if  she  shall  be  then  livings 
her  executors,  administrators^  and  assigns,  subject  to 
the  said  annuities  charged  thereon,  during  the  term 
of  her  natural  life.     And  if  the  said  Sarah  Calcott 
the  younger  shall  die  in  the  lifetime  of  the  said  Ann 
Elizabeth  Waring^  Sarah  Calcott  the  elder,  and  Mary 
Spencer,  leaving  any  lawful  issue  of  her  body  that  shall 
be  living  at  the  decease  of  the  survivor  of  them,  the  said 
Ann  Elizabeth  Waring^  Sarah  Calcott  the  elder,  and 

Mary 
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1844.  Mary  Spencer^  then  I  give,  devise,  and  bequeath  the 

^^^^"^  said   leasehold  premisq^   from  and  after  the  several 

V.  deceases   of    the  said   Ann  Elizabeth    Waring,   Sarah 


Sutton. 


Calcott  the  elder,  and  Mary  Speticer,  to  such  child  or 
children  of  the  said  Sarah  Calcott  the  younger  as  shall 
be  then  living,  to  be  equally  divided  between  them,  if 
more  than  one,  share  and  share  alike ;  provided  that  if 
any  child  of  the  said  Sarah  Calcott  the  younger  shall  be 
then  dead,  leaving  issue  then  living,  such  issue  shall  be 
entitled  to  the  same  share  as  his,  her,  or  their  parent 
would  have  been  if  then  living,  equally  between  them, 
if  more  than  one.  But  if  the  said  Sarah  Calcott  the 
younger  shall  die  in  the  lifetime  of  the  said  Ann  Elixa^ 
heth  Waringf  Sarah  Calcott,  and  Mary  Speticer^  or 
either  of  them,  without  leaving  any  lawful  issue  of  her 
body  that  shall  be  living  at  the  decease  of  the  survivor 
of  them  the  said  Ann  Elizabeth  Waring,  Sarah  CakaU 
the  elder,  and  Mary  Spencer,  then  1  give,  devise,  and 
bequeath  all  my  said  leasehold  estate  in  Gloucestershire^ 
after  their  several  deceases,  (but  subject  to  die  said 
annuities  to  Esther  Jerginson,  widow,  and  her  daughter, 
Sarah  Jerginson,)  to  Thomas  Jerginson  and  Charles 
MorraU,  their  executors,  administrators,  and  assigns, 
for  all  the  then  residue  of  the  said  leasehold  interest 
therein,  in  equal  shares  and  proportions.*^ 

^*  And  it  is  my  will,  and  I  (do  hereby  require,  that  the 
person  or  persons  who  shall  be  possessed  of  the  said 
leasehold  estate  by  virtu^e  of  this  my  will  shall  renew 
the  said  lease  as  often  as  occasion  shall  require,  and 
not  permit  or  suffer  the  same  to  be  forfeited  or  become 
void  ;  and  that  the  expense  of  renewing  the  same  shall 
be  paid  by  and  out  of  the  rents  and  profits  of  the  said 
premises  at  the  time  of  renewal  thereof,  without  pre- 
judice to  the  said  annuitants ;  and  that  the  several  pei^ 

tons 
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sons  entitled  to  the  rents  of  the  said  estate^  except  the 
said  annuitants,  shall  pay  a  proportion  of  such  expense^ 
according  to  the  amount  of  their  respective  estates  and 
interests  in  the  said  premises :  and  if  any  or  either  of 
such  persons  interested  (except  as  aforesaid)  shall  i*e« 
fuse  to  pay  a  proportionable  share  thereof  as  aforesaid^ 
that  the  persons  in  possession  of  the  said  premises  may 
detain  and  deduct  the  same  out  of  the  estate." 
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The  question  in  the  cause  was,  whether  Sarah  CalcM 
the  younger,  who  survived  Elizabeth  fVaringj  Sarah 
CalcoU  the  elder,  and  Maiy  Spencer^  took  an  absolute 
interest  in  the  leaseholds,  or  only  an  estate  Yor  life,  the 
Defendant  being  entitled  to  the  property  in  the  former 
case,  the  Pl^nd£P  in  the  latter. 

The  case  was  twice  argued  before  the  Master  of  the 
Rolls,  who  decided  on  both  occasions  in  favour  of  the 
Flainti£  The  Defendant  then  appealed  to  the  Lord 
Chancellor,  and  the  appeal  was  heard  in  January  1844 
by  his  Lordship,  assisted  by  Mr.  Baron  Parke  and 
Mr.  Justice  Coleridge. 

Mr.  Kinderdey^  Mr.  Wigramy  and  Mr.  O*  Bussell 
appeared  for  the  Plaintifl^. 

Mr.  Tinneyf  Mr.  Bethellj  and  Mr.  ChatuBesSf  for  the 
Defendants. 


The  learned  Judges,  being  of  different  opinions,  now 
delivered  their  respective  judgments. 


1845. 
Feb.  2e>. 


Parke  B.   My  Lord  Chancellor,^— I  have  fully  con« 

sidered  the  case  which  was  argued  before  your  Lordship 

4n  the  presence  of  Mr.  Justice  Coleridge  and  myself 

some  time  ago,  and  I  have  now  to  submit  the  opinion 

which 
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which  I  have  formed  upon  it,  and  to  assign  the 

for  that  opinion.    I  regret  much  that  it  b  diflferent 

from  that  of  my  learned  brother. 

The  case  lies  in  a  very  narrow  compass,  and  depends 
upon  the  construction  of  one  clause  in  the  will  of  the 
testator,  Edward  Lhyd.  By  that  clause  the  testator^ 
after  bequeathing  three  annuities  together,  and  charging 
them  on  the  testator's  Gloucestershire  estates,  gives  the 
estate  to  three  persons,  Ann  Elizabeth  Waringl  Sarah 
Calcott  the  elder,  and  Mary  Spencer^  for  their  lives ;  and 
then  the  testator  proceeds  as  follows : — *<From  and  after 
the  decease  of  the  said  three  persons,  I  give  and  be* 
queath  my  said  leasehold  estate  in  GUmcesterAire  (sub- 
ject to  the  said  several  annuities  as  aforesaid)  to  Siorah 
Calcott  the  younger,  if  she  shall  be  then  living,  her 
executors,  administrators,  and  assigns  (subject  to  the 
said  annuities  charged  thereon) " —  in  a  parenthesb  — 
*^  during  the  term  of  her  natural  life."  And  the  question 
is,  whether  under  this  clause  Sarah  Calcott  the  younger^ 
who  survived  the  three  tenants  for  life,  took  the  absolute 
interest,  or  only  a  life  interest,  in  the  leaseholds* 

In  ascertaining  the  intention  of  the  testator,  or,  to 
speak  more  correctly,  the  meaning  of  the  words  used 
by  him  in  this  clause,  we  must  apply  the  rules  of  con- 
struction, which  have  been  very  wisely  established  for 
the  purpose  of  attaining  as  great  a  d^ree  of  iserw 
tainty  in  judicial  decisions  as  the  nature  of  the  subject 
admits. 


These  rules,  so  far  as  they  are  applicable  to  the 
present  question,  are  admitted  to  be,   that  technical 
words  are,  primd  facie^  to  be  understood  in  their  strict 
technical  sense ;  that  the  clause  is,  if  possible,  to  re# 
ceive  a  construction  which  will  give  to  every  expression 

in 
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in  it  some  effect^  so  that  none  may  be  rejected ;  that 

all  the  parts  of  the  will  are  to  be  construed  so  as  to 
form  a  consistent  whole ;  that  of  two  modes  of  con* 
struction*  that  is  to  be  preferred  which  would  prevent 
an  intestacy;  and  that  where  two  provisions  of  a  will 
are  totally  irreconcileable,  so  that  they  cannot  possibly 
stand  togetheri  and  there  is  nothing  in  the  context  or 
general  scope  of  the  will  which  leads  to  a  different  con- 
elusion,  the  last  shall  be  considered  as  indicating  a 
subsequent  intention,  and  prevail.  Cum  duo  inter  se 
pugnaniia  reperiutUur  in  testamentOf  ultimum  ratum  est. 
Co.  Litt.  112i. 


1845. 
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It  was  argued  indeed  that  this  last-mentioned  doctrine 
applied  only  to  separate  clauses :  but  it  is  not  so,  for  it 
has  been  adopted  where  there  are  inconsistent  expres- 
sions in  the  same  clause,  as  in  Doe  dem.  Leicester  v* 
Bi^s  (a),  where  the  devise  was  to  trustees  "  to  pay  unto, 
or  else  permit  and  suffer  the  testator's  niece  to  receive 
the  rents;'*  and  it  was  held  that  the  last  words  vested 
in  her  the  legal  estate. 

In  applying  the  above  rules,  the  learned  counsel  on 
each  side  contend  that  the  words  on  which  they  respec' 
tively  rely  are  strictly  technical ;  and  so  indeed  they  are, 
and  are  equally  technical:  but  in  their  proper  legal  sense 
both  are  directly  inconsistent  with  each  other,  fioth 
counsel  argue,  however,  tliat  these  expressions  are  only 
seemingly  contradictory;  and  each  contends  that  they 
may  be  best  reconciled  so  as  to  establish  the  claim  of 
their  respective  clients.  The  appellant  argues  that,  as- 
suming the  absolute  interest  in  the  term  to  be  given  to 
Sarah  Calcott  by  the  words  **  to  her  executors,  adminis- 
trators, and  assigns,**  the  subsequent  words  **  during 

her 

(ii)  SLTonnt^  11^. 
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1845.  h^r  natural  life"  maybe  explained  tp  mean,  that  ahe 

^^J^V"^^  should  be  subject  to  the  annuities  for  her  natural  liib^ 

V.  and  so  should  be  personally  liable  during  life  to  theoiy 

9«^«i«.  though  the  lease  might  have  determiped. 

The  respondent's  couns^l^  on  the  other  hand*  inant 
that  the  gift  of  the  estate  to  Sar(Ui  Calcott^  her  executory 
administratorSf  and  assigns^  may  be  made  consistent  with 
a  gift  to  her  of  a  life  estate  only,  by  understanding  the 
former  words  in  some  secondary  and  imperfect  sense^  as 
that  the  rents  or  fruits  of  the  estate  fallen  during  the 
life  of  the  legatee  should  devolve  on  her  executorp,  or 
that  the  executors  should  have  a  right  after  her  death 
to  repay  themselves  any  advance  she  might  have  made 
for  renewal  of  the  leases,  as  provided  for  in  a  subsequent 
clause,  or  that  the  legal  estate  was  given  to  her  and  her 
executors,  and  the  beneficial  estate  only  for  life. 

There  are  great  difficulties  in  adopting  any  of  these 
explanations.  That  proposed  by  the  appellant,  besides 
being  a  very  strained  construction^  requires  us  to  reject 
the  marks  of  parenthesis  which  are  clearly  visible  in  the 
probate  of  the  will,  and  which  shew  that  the  testator 
means  the  sentence  to  be  read,  passing  over  the  interme-* 
diate  words,  as  if  it  had  contained  a  gift  to  Sarah  CalcoU^ 
her  executors,  administrators,  and  assigns,  for  her  na- 
tural life.  On  the  other  hand,  all  the  modes  suggested 
on  the  part  of  the  respondent  have  more  or  less  of  in- 
consistency, for  all  suppose  a  gift  to  executors  and  ad« 
mlnistrators  of  a  person  during  life :  that  all  of  them 
make  the  words  superfluous,  is  not  a  serious  objection. 

It  is  then  contended  for  the  appdilant,  that  the  context 
in  the  will  aflbrds  such  clear  evidence  of  the  testator's 
intention,  as  to  enable  us  to  decide  between  these  con- 
tradictory provisions,  and  to  call  upon  us  to  adopt  the 

construction 
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oflitraotion  wbioh  gives  the  legatee  the  absolute  in-       1845. 

The  part  of  the  context  m  the  will  on  which  reliance 
9  placed  fi>r  this  purpose  is  that  which  immediately 
bUows,  by  which  the  testator  provides  that  if  Sarah 
VakoU  died  in  the  liFetime  of  the  three  tenants  for  life» 
lemriDg lawful  issue,  her  children  should  take  the  estate; 
and  if  without  issue,  it  should  go  to  Jerginson  and  Mor^ 
fflL  And  this  clause,  it  is  said^  shews  an  intention  to 
piefide  for  the  issue  of  Sarah  Calcott;  and  in  the  event 
vUch  has  happened  that  can  only  be  done  by  con- 
ftroiiig  the  clause  in  question  to  give  the  absolute  inte- 
iMt  to  Sarah  CalcM^  which  would  enable  her  to  provide 
far  her  children  by  settlement  or  otherwise,  and  so  give 
them  an  indirect  benefits 

I  admit  that  if  I  could  find  in  the  context  any  satis- 
ftctory  evidence  of  an  intention  to  provide  for  the  issue 
^ Sarah  Calcott  the  younger,  either  generally  or  in  the 
event  that  has  happened,  that,  would  be  a  ground  for 
i^ecting  the  latter  words,  which  give  her  an  estate  for 
fife^  and  retaining  the  former,  which  give  an  absolute 
Hiterest*  As  for  instance,  to  put  the  clearest  case,  sup* 
potiag  the  testator  in  his  will  had  recited  that  it  was  his 
ii>leiition  to  provide  for  the  issue  of  Sarah  Calcott^  or 
to  enable  her  to  provide  for  them  in  any  event,  that 
V^onkl  have  afforded  a  sufficient  ground  for  deciding 
wthe  former  words  expressed  the  testator's  real  mean- 
^Ei  tnd  the  latter  had  been  introduced  propter  incu" 
*^r  and  of  course,  if  the  same  conclusion  could  be 
wly  drawn  from  other  parts  of  the  will,  which  I  have 
'ifposed  to  be  dbtinctly  expressed  in  a  recitai,  the  same 
^k  woald  follow*  But  I  cannot  find  in  the  context 
^iDdication  of  an  intention  to  provide  for  the  issue 
ffBiefallyy  but  only  to  provide  for  them  in  one  ^vent^ 

that 
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that  is,  the  death  of  Sarah  Calcott  the  younger  daring 
the  lives  oF  the  three  tenants  for  life.  In  that  eveat  he 
makes  a  provision  for  them  expressly,  and  not  by  giving 
an  estate  to  the  mother  to  enable  her  to  do  so:  and  in 
that  event  also  he  gives  an  interest  on  the  failure  of 
issue  to  Jerginson  and  MorraU;  but  he  gives  none  to 
them  if  Sarah  CaJeM  survives  the  tenants  for  life  and 
dies  without  issue*  He  certainly  did  not  mean  to  give 
a  contingent  benefit  in  all  events  to  Jerginson  and  Mor* 
raO^  but  has  made  it  depend  upon  the  event  ofSarak 
Calcotl  dying  before  the  tenants  for  life.  How  can  we 
say  that  he  had  not  the  same  intention  as  to  the  chil« 
dren  ?  Again,  if  there  had  been  a  general  intention  lo 
provide  for  the  children  by  giving  the  mother  the  entire 
estate,  why  did  he  not  give  that  estate  to  her,  whether 
she  survived  the  tenants  for  life  or  not?  and  why  doetf 
he  give  en  absolute  estate  to  her  if  she  survives,  whether 
she  has  issue  or  not?  It  is  perfectly  clear  that  there  is  no 
uniform  and  consistent  intention  to  provide  for  the  issue 
in  all  events  by  the  particular  mode  of  giving  an  abso^ 
lute  estate  to  the  mother. 


It  appears,  therefore,  to  me  to  be  a  mere  conjectnrd 
that  the  testator  meant  a  benefit  to  the  issue  in  the 
event  which  has  happened.  The  words  of  the  will  in 
no  part  are  such  as  to  form  a  legitimate  ground  for 
judicial  inference  that  he  did.  It  is  not  indeed  an  un-> 
reasonable  supposition  that  the  testator  might  mean  to 
enable  the  mother  to  provide  for  her  issue  if  she  sur* 
vived  by  giving  her  the  entire  estate,  and  introduced 
the  words  **  for  life  "  by  mistake,  nor  is  it,  on  the  other 
hand,  unreasonable  to  suppose  that  he  meant  to  give  her 
a  life  estate  only,  and  that  he  did  not  mean  in  that  event 
to  provide  for  the  children  at  all;  nor  is  it  unreasonable 
to  suppose  that  he  meant  to  give  Sarah  Calcolt  a  life 
estate^  and  that  the  words  executors,  &c*  slipped  into 
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the  will,  written  by  a  professional  man,  in  consequence 
of  their  usual  connection  with  a  gift  oF  personal  estate  to 
another,  and  that  the  testator  forgot  to  introduce  a  limi- 
tation over  in  favour  of  issue,  and  to  Jerginson  and 
Morrall  afterwards.  Here  are  three  plausible  conjec- 
tures. The  last  is  really  the  most  probable;  all  are  con- 
sistent with  the  context :  but  all  of  the  three  suppositions 
appear  to  me  to  be  conjecture  merely. 

I  am  aware  that  there  are  many  cases  in  which  courts 
have  gone  considerable  lengths  in  altering  words  in  order 
to  meet  the  supposed  intention  of  testators,  upon  more  or 
less  satisfactory  grounds;  but  I  cannot  help  thinking 
that  we  shall  better  perform  our  duty,  the  more  we  bear 
in  mind  that  it  is  the  province  of  judges  to  expound 
the  words  which  are  in  the  will,  to  ascertain  the  mean- 
ing of  what  the  testator  has  actually  written  there,  and 
not  to  speculate  upon  what  he  might  reasonably  be  sup- 
posed to  have  intended  to  write,  and  to  mould  the 
language  of  the  will  accordingly.  It  seems  to  me,  that, 
in  attributing  an  intention  to  the  testator  to  give  Sarah 
Calcott  an  absolute  interest  in  order  to  provide  for  her 
children,  we  are  pursuing  the  latter  course,  and  rather 
making  a  will  for  the  testator  than  expounding  any 
already  made. 


1845. 


Morrall 

V, 

Sutton. 


I  do  not  propose  to  go  through  the  cases  of  alter- 
ations in  the  language  of  a  will,  which  have  been  made 
to  meet  the  presumed  intention  of  the  testator.  In  some 
which  have  been  cited  the  last  words  have  been  re- 
jected, the  meaning  of  the  testator  being  clear,  and 
indeed  apparent,  in  the  sentence  itself.  In  Reece  v. 
Steel  (a),  where  there  was  a  devise  "  to  C.  H.  for  life, 
and  to  her  heirs,. the  issue  of  her  body,  for  ever,  for  their 

lives," 


Vol.  I. 


(a)  8  Sm.  235, 
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livesi"  with  a  proviso  containing  a  devise  over  if  C.  Hm 
left  no  issue.  It  was  clear  that  the  testator  intended  to 
give  C  H.  an  estate  tail,  and  that  each  heir  in  tail 
should  take  for  life ;  but  that  intention  could  not  be  car- 
ried  into  effect  Doe  dem.  Cotton  v.  Stenlake  (a)  was 
another  instance  of  the  same  kind :  there  was  no  diffi- 
culty in  either  case  in  ascertaining  the  testator's  mean- 
ing, but  in  carrying  it  into  effect  In  Smith  v.  Pi^bus  (&)» 
where  an  annuity  was  left  to  A.  for  life,  and  after  the 
decease  of  A.  to  be  divided  equally  between  B.  and  C. 
and  Z).,  **  to  them  and  their  heirs,  or  the  survivor  of 
them  in  the  order  they  are  now  mentioned,'*  the  Master 
of  the  Rolls,  Sir  W.  Grants  rejected  the  last  words  be- 
cause they  had  no  sense  or  meaning :  and  he  said  the 
question  was,  "  whether  words  which  had  a  plain  mean* 
ing  were  to  be  rejected  for  the  sake  of  words  of  wbidi 
you  do  not  see  the  meaning.''  None  of  these  cases  are 
like  the  present  Here  the  words  "  for  her  natural  life'* 
cannot  be  explanatory  of  the  mode  in  which  the  testator 
wishes  &  Calcott  herself  and  her  personal  representatives 
to  take;  and  here  also  both  the  expressions  are  perfectly 
intelligible,  but  in  their  proper  sense  perfectly  incon- 
sistent 


In  Boon  v.  Cornforth  (c).  Lord  Hardwicke  rejected 
interlined  words  which  were  presumably  the  last  writ- 
ten, because  they  were  inconsistent,  and  repugnant  Co 
the  whole  disposition :  and  his  Lordship  thought  he  had 
no  alternative  but  that  of  rejecting  those  words,  or  the 
entire  provision.  Here  there  is  no  such  necessity :  it  is 
a  simple  alternative  of  the  rejection  oF  the  first  or  last 
words,  each  having  a  perfectly  sensible  meaning. 

In 


(a)  12  Eatt,  515. 
(A)  9  Vet.  566. 
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In  many  other  cases  the  courts  have  altered  the  lan- 
guage of  the  will  to  suit  the  testator's  intention,  which 
they  have  seen  in  the  whole  purview  of  the  will,  or  in  the 
particular  sentence.  I  do  not  enter  into  the  consider- 
ation of  these,  the  principle  being  admitted.  One  class 
of  cases  is  very  clearly  established  :  —  Where  there  is  a 
devise  in  fee,  with  a  limitation  over  if  the  devisee  die 
under  twenty-one,  "  or  "  without  issue,  the  word  "  or  " 
is  construed  ^'  and : "  the  ground  is,  that  the  testator,  by 
making  the  event  of  having  issue  a  condition  of  preserv- 
ing the  estate,  evidently  intends  an  indirect  benefit  to 
such  issue  by  the  very  devise  itself  of  an  estate  in  fee. 
The  cases  are  all  collected  in  Mr.  JarmarCs  edition  of 
Powell^  vol.  i.  880.  note.  But  in  this  case  I  see  no  proof 
of  intent  to  benefit  the  issue  by  giving  the  estate  to  the 
mother,  either  in  the  clause  itself  or  the  context:  it 
hmounts  to  a  mere  conjecture,  which  may  or  rhay  not 
turn  out  to  be  true.  Nor  is  the  argument  derived 
from  the  supposed  intestacy  of  the  testator  as  to  the  re- 
mainder, if  a  life  interest  only  is  given,  of  any  avail. 
There  is  no  intestacy  upon  this  construction,  for  there 
is  a  disposition  of  the  remainder  in  the  residuary  clause: 
and  it  is  no  answer  to  say  that  this  disposition  confers  a 
very  remote  benefit  on  the  issue,  for  there  is  no  proof  of 
an  intention  to  benefit  them  in  all  events. 
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I  think,  therefore,  that  the  context,  throws  no  light 
on  the  clause  in  question,  and  most  certainly  that  clause 
is  consistent  with  it.  I  must  therefore  decide  upon  the 
meaning  of  the  words  by  the  clause  itself,  acting  upon 
the  established  rules  of  construction ;  and  so  doing,  I 
think,  either  that  the  apparent  repugnance  may  be  best 
explained  by  understanding  the  gift  to  the  executors  in 
some  secondary  and  improper  sense,  for  the  purpose  of 
giving  the  executors  after  death  a  fruit  fallen  during 
life,  or  (and  to  the  latter  course  I  strongly  incline)  that 

O  o  2  the 
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1845.  the  two  provisions  are  absolutely  repugnant,  and  can- 

^TT^^^^^^  not  be  reconciled  at  all ;  and  being  unexplained  by  the 

V.  context,  then,  according  to  the  rule  above  referred  Us 

Sutton.  ^^^  j^^  provision  must  prevail. 

I  therefore  conclude  that  Sarah  Calcolt  took  an  estate 
for  life  only  in  the  Gloucestershire  leasehold  estate. 

Coleridge  J. 

My  Lord  Chancellor,  —  Having  the  misfortune  to 
differ  in  opinion  with  the  Master  of  the  Rolls  and  my 
'^  brother  Parke  in  this  case,  I  cannot  state  to  your  Lord- 
ship the  conclusion  to  which  I  have  arrived  without  the 
greatest  distrust  of  its  correctness,  as  well  from  that 
circumstance  as  from  the  acknowledged  difficulty  oF  the 
question,  and  a  just  diffidence  of  my  own  judgment 
upon  any  such  occasion.  It  is  satisfactory  to  me  to 
find  that  on  the  principles  of  decision  there  is  no  sub- 
stantial difference  between  my  brother  and  myself. 

The  question  at  issue  turns  upon  the  effect  to  be  given 
to  the  following  clause  in  the  m\l  of  Edxvard  Lloyd:  — 
*'  I  give,  devise,  and  bequeath  my  said  leasehold  estates 
in  Gloucestershire  (subject  to  the  said  several  annuities 
as  aforesaid)  to  Sarah  Caicott  the  younger,  if  she 
shall  be  then  living,  her  executors,  administrators, 
and  assigns  (subject  to  the  said  annuities  chai^ged 
thereon),  during  the  term  of  her  natural  life.''  Having 
had  the  advantage  of  hearing  my  learned  brother's  judg- 
ment, I  may  say  at  once  that  I  entirely  concur  with  him 
in  the  opinion  to  which  he  strongly  inclines,  that  no  satis- 
factory interpretation  was  suggested  at  the  bar,  and 
that  none,  probably,  can  be,  by  which  to  reconcile  the 
two  parts  of  this  sentence  —  that,  in  the  first  place,  by 
which  the  estate  is  given  to  Sarah  Calcottf  her  execu- 
tors, administrators,  and  assigns,  and  that,  in  the  second 
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place,  by  which  it  is  limited  to  her  during  her  natural 
life.  Upon  this  part  of  the  case,  therefore,  I  will  add 
nothing. 

fiut  if  these  two  paits  of  the  sentence  cannot  be 
reconciled,  it  follows  that,  if  any  effect  be  given  to  the 
clause,  it  must  be  by  rejecting  one  of  them.  It  must 
be  assumed  that  one  of  them  the  testator  wrote,  or, 
having  written,  permitted  to  stand,  unadvisedly;  that 
one  of  them,  in  short,  does  not  express  his  last  will* 
The  question  then  is,  which  of  the  two  is  to  be  rejected^ 
which  is  to  stand ;  and  it  will  be  very  important  in  the 
solution  of  this  to  remember  that  it  is  not  an  inquiry 
into  the  meaning  of  what  the  testator  has  written,  but 
practically  to  ascertaiit  what  it  is  which  he  is  to  be 
taken  deliberately  to  have  written,  as  his  last  will, — not 
a  question  of  construction  (for  every  word  in  itself  is 
perfectly  unambiguous),  but  an  inquiry  what  is  the 
subject-matter  to  be  construed.  I  make  this  remark 
in  the  commencement,  because  it  serves  to  shew  that 
many  of  the  ordinary  rules  of  construction  have  directly 
no  bearing  on  this  inquiry,  and  because  it  may  warrant 
a  wider  discretion  in  the  Court  than  it  would  properly 
assume  on  a  mere  question  of  interpretation. 


1845. 
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To  assist  the  Court  in  such  an  inquiry,  a  general 
rule  has  been  established,  after  some  controversy.  The 
latter  clause  or  phrase  is  to  be  preferred,  the  former 
rejected.  And  if  this  rule  were  universal  and  unqualified 
in  its  application,  nothing  could  be  more  easy,  of  course, 
than  to  act  on  it:  the  fact  being  established  —  and.it 
would  be  of  simple  ascertainment  —  that  the  clauses  or 
sentences  were  repugnant  to  each  other,  the  decision 
would  be  easy,  and  in  all  cases  uniform.  But  I  think  it 
may  be  taken  as  clearly  established,  that  this  rule  must 
not  be  acted  on  so  as  to  dash  with  another  paramount 
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546 


CASES  IN  CHANCERY. 


]845. 


MORRALL 

V, 

StTTOX. 


rule,  which  is^  that  before  all  things  we  must  look  for 
the  intention  of  the  testator  as  we  find  it  expressed  or 
clearly  implied  in  the  general  tenor  of  the  will ;  and  when 
we  have  found  that  on  evidence  satisfactory  in  kind  and 
degree,  to  that  we  must  sacrifice  the  inconsistent  clause 
or  words,  whether  standing  first  or  last,  indifferently : 
and  this  rests  upon  good  reason ;  for  although,  whm 
there  are    repugnant  dispositions,  and  nothing  leads 
clearly  to  a  preference  of  one  or  rejection  of  the  other, 
convenience  is  strongly  in  favour  of  some  rule,  however 
arbitrary,  yet  the  foundation  of  this  rule,  as  of  every 
other  established  for  the  interpretation  of  wills,  obvi- 
ously is,  that  it  was  supposed  to  be  the  safest  g^ide 
under  the  circumstances  to  the  last  intention   of  the 
testator.     To  consider  it  merely  arbitrary  would  be  un- 
necessarily to  suppose   an  anomaly  in  the  canons  by 
which  wills  are  interpreted :  to  make  it  a  rule  of  evi- 
dence is  to  make  it  harmonise  in  principle  with  tbem. 
The  first  efficient  disposition  by  deed  prevails,  because 
it  exhausts  the  power  of  the  grantor ;  but  a  testament 
being  ambulatory    till  the  death  of  the  testator,   the 
last  expression  of  his  mind  must  prevail :  and   if  two 
intentions  are  expressed  in  the  same  testament  incon- 
sistent with  each  other,  the  former  must  be  presumed 
to  have  been  abandoned,  and  must  be  over-ruled  by  the 
latter.     But  where,  in  the  same  instrument,  either  from 
recitals  over-riding  the  whole,  or  from  express  provi- 
sions, it  can  be  collected  with  reasonable  certainty  that 
there  was  no  departure  from  the  original  intention,  the 
presumption  is  rebutted,  and  the  latter  clause,  as  repugn 
nant  to  a  still  subsisting  intention,  must  be  rejected. 


That  the  conflicting  wonts  occur  in  the  same  sen- 
tence, I  admit,  has  been  held  to  be  not  a  sufficient  reason 
in  itself  Tor  refusing  to  apply  the  rule,  and  properly 
In  a  case  where  there  is  nothing  to  lead  the  mind  to  an 
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opposite  conclusion,  not  merely  the  convenience  of  a 
certain  rule,  but  reason,  requires  that  it  should  be  so ; 
for  there  is  evidence,  slight  indeed,  of  a  change  of  in- 
tention, and  nothing  to  set  against  it.  Doe  v.  Biggs  (a) 
is  an  authority  for  this*  And  on  the  other  hand,  where 
words  have  been  inserted  in  a  sentence  by  interlinea- 
tion, and  therefore  may  be  presumed  to  have  been  last 
written,  these  have  been  rejected,  if  they  were  clearly 
repugnant  to  the  intention  of  the  testator  in  the  whole 
provision  for  disposing  of  that  part  of  his  property. 
Boon  V.  Comfbrth  (b)  is  an  instance  of  this.  But  al- 
though I  distinctly  admit  that,  in  cases  where  the  rule 
is  properly  to  be  applied  at  all,  it  will  apply  to  incon- 
sistent clauses  in  the  same  sentence  as  well  as  to  incon- 
sistent sentences  in  the  same  will,  yet,  where  the  question 
is,  whether  it  is  to  be  applied,  we  shall  be  led  more 
easily,  and  on  slighter  evidence,  to  determine  in  the 
negative  in  the  former  case  than  in  the  latter,  simply 
because  the  principle  on  which  the  rule  stands  exists  in 
less  strength  in  the  former  than  in  the,  latter  case.  To 
suppose  a  variation  of  intention  between  the  penning 
of  the  former  and  the  latter  part  of  the  same  sentence 
is  less  reasonable  than  between  the  framing  of  different 
dispositions  in  the  same  will.  The  amount  of  the  dif- 
ference may  vary  infinitely.  I  am  not  upon  the  degree, 
but  the  principle. 


1845. 
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Mr.  Jarman,  in  his  excellent  work  on  WiUs^  ch.  xv.,  ex- 
presses the  rule  in  language  which  I  would  wish  to  adopt, 
and  I  cite  him  the  rather  because,  in  the  opening  of  the 
same  chapter,  he  seems  to  me  to  have  expressed  him- 
self in  language  which  needs  qualification.  *^  It  is  clear,'' 
he  says,  '*  that  words  and  passages  in  a  will  which  are 
irreconcilable  with  the  general  context  may  be  rejected, 

whatever 
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whatever  may  be  the  local  position  which  they  happen 
to  occupy ;  for  the  rule,  which  gives  effect  to  the  pos- 
terior of  several  inconsistent  clauses,  must  not  be  so  ap- 
plied as  in  any  degree  to  clash  or  interfere  with  the 
doctrine  which  teaches  us  to  look  for  the  intention  of  a 
testator  in  the  general  tenor  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed  any 
incongruous  words  and  phrases  which  have  founa  a 
place  therein."  (vol.  i.  p.  420.)  I  believe  that  up  to  this 
point  there  is  no  material  difference  of  opinion  between 
my  learned  brother  and  myself  (not,  of  course,  that  I 
presume  upon  his  acquiescence  in  every  argument  or 
illustration  which  I  have  used) ;  still,  with  a  view  to  what 
follows,  I  have  thought  it  necessary  to  state  this  pre- 
liminary matter  thus  fully. 


Whether,  then,  the  rule  is  to  be  applied  or  not,  must 
in  every  case  depend  on  the  evidence  of  intention  sup- 
plied by  the  will  itself;  and  the  practical  difference 
between  us  is  as  to  the  amount  of  evidence  which  should 
be  sufficient  to  take  a  case  out  of  the  rule.  The  ques- 
tion here  'being  whether  Sarah  Caicoit  took  an  estate 
absolute  or  only  for  life,  it  is  conceded,  I  believe,  that 
if  an  intention  can  be  clearly  collected  from  the  con- 
text, either  to  provide  for  her  children  generally  or  in 
some  specified  event — the  event  which  has  happened  — 
we  ought  to  retain  the  words,  however  placed,  by  which 
alone  that  intention  can  be  effectuated,  and  reject  those 
which  will  absolutely  defeat  it.  But  it  is  assumed, 
that,  from  clear  provisions  for  the  children  in  certain 
events,  no  inference  can  be  drawn  of  an  intent  to  pro- 
vide for  them  generally,  or  in  the  event  which  has 
happened,  and  therefore  that  such  provisions  will  have 
no  effect  in  preventing  the  application  of  the  rule* 
This,  I  own,  seems  to  me  to  narrow  the  ground  in  a 
way  for  whicli  I  find  no  authority,  and  in  itself  unrea- 
sonable. 
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sonable.  Suppose  the  testator  had  anxiously  provided 
for  the  children  in  three,  four,  or  more  possible  con- 
tingencies, I  should  have  thought  that  a  ground  from 
which  an  inference  might  have  been  drawn  of  an  inten- , 
tion  to  provide  for  them  in  a  fifth  which  had  arisen, 
but  had  not  been  specified  in  the  will ;  a  ground  strong 
enough  at  least  to  determine  my  election  between  two 
inconsistent  clauses,  one  of  which  was  so  worded  as  to 
carry  that  intention  into  efiect,  the  other  to  defeat  it, 
though  I  should  not  have  felt  warranted  from  it  in  sup- 
plying such  a  clause  if  not  found  in  the  will.  For  it 
must  never  be  lost  sight  of,  that  this  is  not  a  case 
of  introducing  words  into  a  will  to  carry  into  efiect  a 
presumed  intention.  You  have  all  the  words  required 
for  your  purpose,  clear  and  unambiguous.  The  question 
is  only,  whether  they  are  to  be  retained  or  rejected  by 
reason  of  repugnant  words  folfowing.  That  question,  it 
is  agreed,  must  be  determined  by  the  context.  If  from 
the  context  you  can  gather  nothing  as  to  the  testator's 
intention,  I  admit  the  technical  rule  must  prevail.  But 
on  what  principle  is  it  required,  on  the  other  hand,  that 
conclusive  evidence  of  intention,  expressly  embracing 
every  contingency,  should  be  adduced,  before  the  rule 
can  be  rejected  ?  If,  indeed,  the  question  were  whether 
a  particular  devise  or  bequest,  not  expressed,  should  be 
supplied  from  evidence  of  intention,  I  could  under- 
stand the  argument  that  such  an  inference  could  not  be 
drawn  merely  from  the  intent  to  give  some  interest 
under  other  circumstances  than  those  which  had  ac- 
tually arisen.  But  this  is  not  that  case.  Further,  I 
agree,  that  even  in  a  case  like  the  present,  where  it  is 
not  a  question  of  supplying  but  rejecting  words,  that 
which  amounts  to  no  more  than  a  mere  guess  ought  not 
judicially  to  influence  the  mind  at  all ;  it  should  be  con- 
sidered as  nothing ;  but  that  a  canon  so  strict  as  that 
referred  to    cannot  be    the   true   one,    may,   I   think, 
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appear  from  this  consideration  alone:  iF  the  latter 
words  be  rejected,  the  first  mast  stand.  Suppose  then 
evidence  of  intention  to  be  gathered  from  the  context, 
inconsistent  with  the  latter,  and  yet  not  pointing  spe- 
cifically to  the  former 'at  all,  still,  on  this  evidence,  the 
former  must  surely  be  supported,  simply  because  the 
latter  must  be  rejected.  Suppose^  for  example,  the 
question  to  be  between  words  giving  an  estate  tail  and 
an  estate  for  life,  and  the  context  only  to  shew  clearly 
that  there  was  no  intention  to  devise  for  life  only,  but 
to  contain  nothing  from  which  that  particular  estate  of 
inheritance,  the  estate  in  tail,  could  have  been  inferred, 
still  you  would  remove  the  words  giving  the  estate  for 
life,  and  by  so  doing  those  which  gave  the  estate  in  tail 
would  be  established.  I  apprehend,  then,  that  as  the  rule 
itself  is  a  rule  of  evidence,  so  the  considerations  which 
determine  on  its  application  or  rejection  must  be  cedent, 
but  need  not  be  conclusive ;  and  that  it  is  enough  to 
shew  the  general  tenor  and  context  to  be  inconsistent 
with  the  latter  words  without  also  shewing  that  they 
point  precisely  to  the  provisions  in  the  former,  if  they 
are  not  at  variance  with  them. 


From  the  nature  of  the  thing  it  is  impossible  to  de- 
fine with  strict  mathematical  accuracy  the  degree  of 
cogency  in  the  evidence  which  will  warrant  the  Court 
in  rejecting  the  technical  rule;  but  for  practical  pur- 
poses we  may  come  near  enough  by  authorities  in  the 
cases  most  closely  analogous :  and  I  should  say  that 
the  Court  would  be  warranted  most  clearly  and  a  JoT" 
tiari,  wherever  the  evidence  is  such  as  would  warrant 
it  in  transposing  clauses,  altering  words,  or  supplying 
devises  unexpressed.  I  specify  these  because  they  go 
beyond  mere  construction ;  they  either  alter  or  add  to 
the  written  will  upon  the  ground  of  a  clearly  mani- 
fested, though  ill  or  imperfectly  expressed,  intent*     It 
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would  be  easy  to  multiply  citations  of  cases  under  each 
of  these  heads;  but  I  have  already  trespassed  so  long  on 
your  Lordship's  patience,  that  I  will  cite  but  two  to 
illustrate  the  principle  to  be  collected  from  them,  which 
I  conceive  to  be  this :  that,  in  order  to  do  these  strong 
acts,  courts  have  not  thought  themselves  bound  to  re- 
quire evidence  of  necessary^  inevitable  cogency,  but  only 
that  which  made  the  intention  highly  probable,  which 
shewed  the  will  as  it  stood  to  be  very  unreasonable, 
and  the  alteration  or  addition  necessary  to  make  it,  in 
legal  reasoning,  reasonable  and  cotisistent.  An  inten« 
tion  in  the  testator  to  be  consistent  with  himself  is 
always  assumed  as  a  cardinal  point  in  construction. 
Thus,  in  SouUe  v.  Gerrard  (a),  the  devise  was  ^^  to  my  son 
jR.  and  his  heirs  for  ever,  and  if  iZ.  dies  within  the  age 
of  twenty-one  years,  or  without  issue,  then  over."  R. 
had  issue  Matyt  and  died  within  age.  It  was  resolved 
that  ^^  or "  should  be  construed  ^  and,"  and  that  Maty 
should  take.  Here  there  was  nothing  impossible  in  the 
testator's  making  the  inheritance  to  depend  on  two  se- 
veral contingencies :  it  might  be  his  caprice  that  the 
estate  should  go  over  if  either  of  two  possible  events 
should  happen,  both  of  which  were  clearly  present  to 
his  mind,  and  he  had  expressed  himself  quite  unam- 
biguously to  that  effect.  But  the  Court  looked  to  the 
consequences :  they  would  not  suppose  in  the  testator  a 
caprice  so  inconsistent  with  the  general  intent  apparent 
to  give  jR.  an  estate  of  inheritance  if  he  left  issue  of  his 
body  to  take  it,  and  therefore  they  read  the  will  as  if 
the  testator  had  united  the  contingencies.  It  is  well 
known  that  this  has  become  a  settled  rule,  and  numberless 
wills  have  been  construed  in  accordance  with  it.  ff^ite 
v.  Barber  (b)  is  a  case  perhaps  more  analogous  to  the 
present.   There  the  testator,  having  one  son  T.  P.  living 
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at  the  time  of  making  his  will,  devised  to  his  wife  untii 
T.  P.  attained  twenty-one,  and  then  to  him  in  fee.    But 
if  his  wife  should  be  enceinte  with  one  or  more  children 
at  the  time  of  his  decease,  and  T.  P.  should  die  without 
issue  before  twenty-one,  such  child  or  children  then 
living,  then  he  devised  to  his  wife  until  they  attained 
twenty-one,  and  then  to  such  children  in  fee;  but  if 
T.  P.  should  die  without  issue,  and  before  twenty-one, 
or  that  such  posthumous  children,  if  any,  should  die 
without  issue,  and  before  twenty-one,  then  to  his  wife 
for  life,  remainder  Sver  to  his  nephews  in  fee.     Here 
was  a  most  careful  provision  for  the  living  child,  and 
for  any  posthumous  issue ;  but  the  case  of  children  born 
in  his  lifetime,  after  the  will  made,  was  wholly  over- 
looked.   Two  such  were  born,  and  more  than  five  years 
after  the  date  of  the  will  the  testator  died,  not  leaving 
his  wife  enceinte ;  and  then  T.  P.  died  a  minor,  and 
without  issue :  upon  a  c^se  out  of  Chancery  the  Court  of 
Queen's  Bench  certified  that  the  two  younger  children 
would  take  under  the  will  an  estate  in  fee  at  their  respec* 
tive  ages  of  twenty-one.     Here  it  might  have  been  said, 
what  evidence  of  any  intention  to  provide  for  after- 
born,  because  there  was  an  intention  to  provide  for 
living  and  posthumous,  children  ?   It  is  a  distinct  class  : 
still  less  what  evidence  of  an  intent  to  give  the  second 
and  third  child  a  joint  estate  in  fee  when  the  eldest  was 
to  take  alone,  and  the  posthumous,  if  more  than  one, 
must  have  been  twins,  which  might  explain  why  they 
were  to  take  jointly  ?  There  certainly  was  no  conclusive 
evidence,   but  the  Court   thought  that  a  father  who 
took  such  anxious  care  for  posthumous  children  as  to 
make  an  express  provision  for  them  could  never  intend 
to  give  them  his  estate  in  exclusion  of,  or  to  his  nephews 
in  preference  to,  any  child  or  children  that  might  be 
born  in  his  lifetime.    They,  therefore,  not  only  supplied 
a  devise,  but  framed  it  in  a  special  manner  to  meet  the 
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To  apply  now  these  principles  and  authorities  to  the 
present  case,  and  see  what  the  evidence  is  against  the 
intention  to  limit  Sarah  Calcotfs  estate  to  her  for  life.  In 
the  first  place,  that  involves  in  a  certain  event  an  intes- 
tacy, at  least  the  contemplation  of  it  in  the  testator's 
mind,  as  to  this  a  considerable  and  much  considered 
part  of  his  property.  For  although  the  words  of  the 
residuary  clause  may  be  large  enough  to  include  it,  yet 
ao  one  who  reads  that  clause,  and  considers  the  trusts 
there  limited,  will  believe  that  the  testator  ever  con- 
templated the  possibility  of  this  property  falling  under 
it  Now  beyond  the  general  presumption  against  an 
intention  of  intestacy,  the  anxiously  minute  details  of 
the  whole  will  seem  to  me  to  exclude  the  notion  of  this 
case  absolutely ;  and  with  regard  to  this  particular  pro- 
perty, the  testator  seems  to  have  separated  it  from  the 
rest,  to  have  provided  for  the  transmission  of  it  under 
every  contingency ;  and  instead  of  intending  that  it  might 
come  to  sale  under  the  residuary  clause,  he  is  evidently 
anxious  that  the  lease  should  be  constantly  renewed, 
and  has  provided  accordingly. 

Next,  it  is  clear  that  Sarah  Calcott  the  younger  and 
her  issue,  if  she  should  have  any,  were  near  objects  of  his 
bounty,  and  that  substantially  and  specifically  he  meant 
to  provide  for  them  by  these  leaseholds;  accordingly, 
aiier  the  death  of  three  persons  (one  of  them  her  mo- 
ther) she  is  to  take ;  but  she  might  die  before  them  and 
leave  issue :  in  that  case,  and  if  such  issue  survive  the 
tenants  for  life,  they  are  to  take  absolutely ;  and  if  any 
child   should  die   before  the  tenants   for  life,  leaving 
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issue  who  should  survive  them,  such  issue  is  to  take  the 
parent's  share  absolutely.  Here,  then,  if  the  mother 
never  takes  at  all,  is  the  most  abundant  care  that  her 
issue,  if  any,  shall  take  the  entire  interest. 


Next,  the  uhimate  remaindermen  are,  expressly,  only 
to  take  in  case  Sarah  Calcott  should  die  before  the 
tenants  for  life,  leaving  no  issue;  so  that  if  she  had 
lived  and  taken  the  property,  and  then  died  leaving 
issue,  the  judgment  of  the  Master  of  the  Rolls  would 
have  defeated  not  only  such  issue,  but  the  ultimate  re- 
mainders over:  so  far  is  clear.  But  if  she  survives 
and  comes  to  the  property,  what  estate  will  she  take  ? 
There  are  two  sets  of  words  descriptive  of  her  estate : 
according  to  the  former  she  will  take  absolutely;  accord* 
ing  to  the  latter  only  for  life ;  one  set  must  be  rejected. 
If  you  reject  the  former,  upon  her  death  her  children 
are  left  unprovided,  and  the  remainders  over  are  also 
defeated;  and  there  is  virtually  an  intestacy  as  to  the 
property  in  question :  and  although  both  the  children 
and  the  remaindermen  must  have  been  present  to  the 
testator's  mind,  and  the  same  provisions  were  necessary 
to  secure  their  interests,  and  prevent  intestacy,  whether 
she  died  before  or  after  taking  the  property,  they  are 
wholly  omitted  in  the  latter  case,  though  so  carefully 
made  in  the  former.  On  the  other  hand,  if  you  reject 
the  latter  words,  it  is  true  that  no  specific  provisions  are 
made  for  the  children,  but  they  become  unnecessary, 
because  their  interests  might  well  be  led  to  the  care  and 
under  the  control  of  the  parent.  This  is  so  common  a 
mode  of  providing  for  children  as  a  class,  that  the  ab» 
sence  of  an  independent  limitation  to  their  use  weighs 
almost  nothing.  And  as  to  the  remaindermen,  by  the 
supposition  there  would  then  be  no  need  to  provide  for 
them. 
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Let  us  now  apply  the  reasoning  which  governed  the 
Court  in  White  v.  Barber  to  these  facts.  Could  the  tes- 
tator intend  that  these  children  should  take  all  if  the 
mother  did  not  live  to  come  to  the  property,  but  no- 
thing if  she  did  ?  Would  he  carefully  provide  to  secure 
the  property  from  the  residuary  clause,  in  favour  of  the 
children  and  remaindermen,  if  she  did  not  come  to  it ; 
and  although  there  might  be  the  same  children  and 
same  remaindermen,  was  it  to  be  thrown  into  the  re- 
sidue if  she  did  ?  Whether  she  never  came  to  the  pro- 
perty and  died  issueless,  or  came  to  it  as  tenant  for  life 
and  died  with  issue,  would  be  the  same  thing,  as  to  the 
necessity  for  an  ulterior  disposition  of  the  property. 
Why  should  a  remainder  be  provided  in  the  one  case 
and  not  in  the  other  ? 
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The  respondents  would  find  it  difficult  to  answer 
these  questions  satisfactorily ;  and  if  so,  it  seems  to  me 
(and  I  say  it  with  diffidence),  no  argument,  to  assert  that 
you  cannot  infer  an  intention  to  provide  for  the  children 
in  one  event,  from  an  expressed  intention  to  provide  for 
them  in  another,  or  to  provide  for  them  in  every  event, 
from  an  intention  to  provide  for  them  in  one ;  I  agree 
that  from  these  premises  simply  you  cannot  infer  those 
conclusions.  But  this  seems  to  me  not  the  correct  way 
of  stating  the  question.  Two  sets  of  words  are  used ;  one 
must  be  rejected :  take  the  one,  and  the  will  is  reason- 
able and  consistent;  in  the  doubtful  parts  it  becomes 
what  from  the  undoubted  you  could  have  expected  to 
find  it:  take  the  other,  and  it  is  exactly  the  reverse: 
Why  then  reject  the  former  ?  simply  because  it  was  first 
written,  and  the  testator  must  be  taken  to  have  changed 
his  intention  before  he  wrote  the  latter.  The  reply  is, 
that  these  particulars  above  relied  on  rebut  the  pre- 
sumption of  any  such  change,  and,  further,  as  these  par- 
ticulars 
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ticulars  are  themselves  set  down  q/ier  the  words  which 
give  the  estate  for  life,  no  change  of  intention  can  be 
supposed  inconsistent  with  them^  for  this  tarns  the  argu- 
ment for  the  rule  from  mere  position  against  it 

For  these  reasons,  with  all  the  diffidence  which  I 
expressed  in  the  commencement,  I  humbly  state  my 
opinion  that  Sarah  Cakotl,  under  the  bequest  in  ques- 
tion, took  an  absolute  interest  in  the  leasehold  estates  ; 
and  I  deeply  regret,  that  by  this  diiference  in  opinion 
from  my  brother  Parke,  I  may  to  the  extent,  however 
limited,  to  which  my  reasons  may  seem  deserving  of  at- 
tention, have  increased  rather  than  diminished  the  diffi- 
culty of  the  decision ;  but  your  Lordship  and  the  parties 
have  a  right  to  the  expression  of  the  best  opinion  which 
I  can  form. 


The  Lord  Chancellor,  after  thanking  his  learned 
brothers  for  their  assistance,  said,  that  in  consequence 
of  their  difference  of  opinion,  it  became  necessary  for 
him  to  consider  what  course  ought  to  be  adopted,  with  a 
view,  if  possible,  to  save  the  parties  the  expense  of  an 
appeal  to  the  House  of  Lords.  He  considered  the  pre- 
sent state  of  things  analogous  to  that  in  which,  upon  a 
case  stated  for  the  opinion  of  a  court  of  law,  the  court 

m 

was  equally  divided,  and  no  certificate  therefore  re- 
turned, in  which  case  it  would  be  a  matter  of  course  to 
refer  the  question  to  another  court  of  law.  The  only 
reason,  he  understood,  why  the  Master  of  the  Rolls 
had  not  adopted  that  course  in  the  first  instance,  was 
because  he  found  it  impossible  to  send  a  case  in  such  a 
form  as  not  to  prejudice  some  of  the  arguments  on  one 
side  or  the  other.  Under  those  circumstances,  he  pro- 
posed acting  upon  t^e  analogy  to  which  he  had  re- 
ferred, to  request  the  assistance  of  the  Chief  Justice  of 
the  Common  Pleas  and  the  Chief  Baron  of  the  Ex- 
chequer, 


CASES  IN  CHANCERY.  5S7 

diequeri  and  to   have   the  case  re-argued  in  their        1845. 
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The  Reporter  has  been  informed  that  the  loit  has  nnce  been  com- 
promised. 


T 


OLDFIELD  t).  COBBETT.  Feb.  u. 

HE  Defendant,  being  in  contempt  for  want  of  an  Where  a  De- 
answer,  was  taken,  under  a  Commission  of  Rebel-  |g  ^q  custody 

lion,  and  lodged  in  Whitecrosi  prison,  from  whence  he  ^^^  process 
,  ,  r         »  ^  r  of  contempt, 

was  brought  up  by  habeas  to  the  bar  of  the  Court  of  for  want  of 

Exchequer  and  turned  over  to  the  Fleet ;  after  which  ■"^1^^^* 
several  other  detainers  were  lodged  against  him.     He  answer,  the 
subsequently  put  in  his  answer,  but  did  not  pay  the  costs  replying*  to 
of  his  contempt.     Some  months  afterwards  the  Plaintiff  the  answer, 
replied  to  the  answer,  and  served  the  Defendant  with  a  contempt,  and 
mbpcma  to  rejoin.  Srf?.S.«  to 

his  discharge, 

.  The  Defendant  now  moved,  in  person,   before  the  ^en^of  carts. 
Lord  Chancellor,  that  he  might  be  discharged  from 
custody  under  the  order  of  commitment,  on  the  ground, 
amongst  others,  that  the  Plaintiff  had,  by  replying  to 
the  answer,  waived  the  contempt ;  Hajfnes  v.  BalU  (a) 

Mr.  Wakefield^  contra^  drew  a  distinction  between  the 
case  of  a  Defendant  being  merely  in  contempt  for  want 
of  an  answer,  and  that  of  a  Defendant  actually  in  cus- 
tody for  such  contempt.     It  was  true  that  in  the  former 

case, 

(a)  5  Beav.  HO. 
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1845.  case,  the  Plaioti£^  \>y  accepUpip  tbe  Msw«r  and  replying* 
to  it,  waived  his  right  to  enforce  payment  of  Um  coals 
by  the  process  of  contempt :  but  it  did  not  follow  that 
in  the  latter  case  the  Defendant  was  entitled  to  be  dis- 
charged out  of  custody  withoat  fiirst  payhig  the  toMs : 
and  he  contended  that  the  practice  was  the  other  way.^ 
Anorn/mous  (a),  Smith  v.  Blqfield  (&),  Const  v.  Ebers  (c)» 

The  Lord  CHAKdEtLdlC     " 

None  of  the  cases  cited  by  Mr.  Wakefidd  establish 
the  distinction  for  which  he  has  contended:  for  they 
only  shew  affirmative^  UtAt  4i6  fi^cei>faiice  ^f  an  answer 
is  a  waiver  of  the  right  to  recover  the  costs  under  the 
process  of  tontempt;  but  they  do  nbt  shew  negatiye|^ 
that  it  is  tkci  such  a  waiver  of  the  contempt  altogether 
as  to  entitle  the  Defendant  to  his  disch^tge  wh^re  he  b' 
in  actual  custody.  The  Anonymous  Case  in  Vesey  certainly 
has  a  tendency  to  that  cofacliisiob ;  but  it  is  too  vague  to 
be  relied  ou.  On  the  othigr  hand,  Haynes  v.  BaU  {d)  is 
an  express  authority  the  othef  way.  And  Mr.  Wakefidd 
had  nothing  to  say  to  that  case,  except  that  it  was  not 
la#.  But  there  is  another  case  of  Smith  v.  Campbell  {e\ 
in  which  the  point  arose.  That  indeed  was  ah  ex  jpetrtt 
application  :  but  from  the  nature  of  the  application  the 
attention  of  the  Court  was  particularly  drawn  to  the 
point,  and  it  occurred  to  no  one  to  take  the  distinction  now 
insisted  on  by  Mr.  Wakefield.  Out  of  respect,  however, 
for  that  learned  gentleman's  opinion,  I  have  referred  to 
the  Clerks  of  Records  and  Writs  as  to  the  practice,  and 
they  have  returned  me  this  certificate :  — 

^<  That  where  a  Defendant  is  in  contempt  for  want  of, 
answer  (whether  in  custody  or  otherwise),  and  he  after-. 

wards 

(fl)  15  Vet,  174.  (rf)  5  Bean.  14a 

(i)  2  r.  4-  B.  100.  \e)  1  Bwt.  4-  Myl.  523. 

(c)  1  MadA.SZO. 
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wards  files  his  answer,  to  which  the  Plaintiff  replies, 
such  Defendant  is  thereby  entitled  to  be  discharged  from 
his  contempt  without  payment  of  the  costs  thereof.'' 

I  think,  QQ  die  eiKpnesa  decisions  U>  which  I  have  re- 
ferred, and  this  certificate,  I  most  consider  that  what 
las  taken  place  amounts  to  a  waiver  of  the  contempt, 
and  that  with'  req>ect  to  this  order  of  commitment  the 
Defendant  is  entitled  to  be  discharged  without  payment 
oC  costs*  The  Defendant  has  on  former  occasions 
■lOTed  to  diK:harge  that  order  lor  irr^ularity^  and 
those  motions  have  been  refused  with  costs.  What  I 
BOW  do  will  not  aflfect  those  orders* 


55» 


1845. 


Qldfibld 

COBBBTT. 


in  the  Matter  of  the  WARWICK  Charities. 

WTTlHE  liORD  CuANCELLOH,  in  this  case,  said,  that  in 
-^  petitions  for  filling  up  vacancies  in  the  number 
of  trustees  of  charities  formerly  vested  in  corporations, 
it  wad  necessary  to  obtain  the  Attomey-GeneraPs  fiat  to 
the  petition,  as  being  presented  under  Sir  5.  Romilli/s 
Kdf  as  well  as  under  the  Municipal  Corporation  Act ; 
but  that  it  was  not  necessary  to  serve  the  Attorney- 
Gteneral ;  adding,  that  if  in  the  course  of  the  discussion 
any  thing  should  occur  which  might  make  it  desirable 
to  have  the  presence  of  the  Attomey^General,  the  Court 
might  direct  that  he  should  be  served. 


MardkX^ 


PetitioDS  for 
filling  up  ^ 
vacancies  in 
charity  trut- 
tees  require 
the^ofthe 
Attomey- 
Oeneraly  but 
need  not  be 
served  upon 
him. 


Mr.  Wakefield^  Mr.  James  Parker^   end  Mr.  Bluntj 
were  counsel  in  the  case. 
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March  u.     In  the  Matter  of  the  GREAT  WESTERN  RAIL- 

WAY  Ex  parte  MARSHALL. 


The  costs  of 
an  application 
for  tne  trans- 
fer out  of 
Court  of  a 
sum  of  stocky 
the  produce 
of  land  taken 
by  a  railway 
company 
under  the 
powers  of 
their  act  from 
a  party  under 
disability, 
held,  upon 
the  construe- 
tion  of  the 
act,  to  be 
payable  by 
thet  company. 


'TIHE  petitbner  waa  a  tenant  in  tail,  whose  land  had 
-*-  been  taken  daring  hb  infancy  by  the  Railway  Com^ 
pany  nnder  the  powers  of  their  Act  (a)^  and  the  pnr-i 
chase  money  paid  into  Court,  and  invested.  The  peti- 
tioner  being  now  of  age,  and  therefore  absolutely  entitled 
to  the  money,  prayed  by  his  petition  that  the  atock 
might  be  transferred  to  him,  and  that  the  CompanjE 
might  pay  the  costs  of  the  application. 

Mr.  Neate  appeared  in  support  of  the  petition. 

Mr.  Osborne^  coniri,   referring    to   the  thirty-sixth 
section  (£),  contended  that  the  Act  did  not  provide 

for 


(a)  S8t6  W.4.  c.  c?ii. 

(3)  **  And  be  it  further  enacted, 
that  where  by  reason  of  the  dis- 
ability or  incapacity  of  any  per- 
son or  corporation  entided  to 
any  lands,  tenements,  or  here- 
ditaments to  be  taken  under  or 
by  virtue  of  this  Act,  or  from  any 
other  cause  whatsoever,  the  pur- 
chase money  for  such  lands,  tene- 
ments, or  hereditaments,  or  any 
money  to  be  paid  for  or  by  way 
of  compensation  or  satisfaction 
for  any  injury  or  damage  done 
to  the  same,  shall  be  required  to 
be  paid  into  the  Bank  of  Eng' 
iand,  and  be  subject  to  the 
orders  and  directions  of  the 
Court  of  Exchequer,  under  the 
provisions  contained  in  this  Act,it 


shall  be  lawful  for  the  said  couft 
to  order  all  the  reasonable  costi, 
charges,  and  expenses  attending 
such  purchase,  taking,  or  using 
of  any  lands,  tenements,  or  he- 
reditaments, or  which  may  be 
incurred  in  consequence  thereof, 
and  also  of  the  investment  of 
the  purchase  or  compensation 
money  paid  in  respect  of  such 
lands,  tenements,  and  here- 
ditaments in  real  or  govern-^ 
ment  securities,  and  likewise  of 
the  re-investment  of  such  pur- 
chase or  compensation  money, 
or  the  government  and  real  se- 
curities purchased  therewith,  in 
the  purchase  of  lands,  tene- 
ments, and  hereditaments,  as 
hereinbefore  mentioned,  toge- 
ther 
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br  the  costs  of  getting  money  out  of  Court,  except 
irhere  the  object  was  to  reinvest  it  in  the  purchase  of 
other  land ;  and  that  on  a  similar  application  before  the 
Vice-Chancellor  of  England  in  the  matter  of  the  same 
Railway,  where  the  same  objection  had  been  taken,  his 
Honoui!  had  held  that  the  Court  had  no  jurisdiction  in 
such  a  case  to  give  costs. 


£61 


1845. 


In  re 

The  Grbat 

Westbrn 

Railway 

Compa/y. 


The  Lord  Chancellor. 

I  think  the  case  comes  within  the  express  terms  of 
the  Act,  which  are  very  general ;  and  that  Construction 
is  consistent  with  the  justice  of  the  case ;  for  where  a 
public  company  takes  a  person's  land  without  his  con- 
sent, for  their  own  purposes,  it  is  right  they  should  pay 
all  the  expenses  incident  to  it 


ther  with  the  costs,  charges,  and 
expenses  of  obtaining  the  proper 
orders,  and  of  all  other  proceed- 
ings for  such  purposes,  and  of 
tb^  payment  of  the  dividends 
ind  interest  of  the  said  govem- 
ment  or  real  securities,  and  of 
the  payment  of  the  principal  of 
the  said  purchase  or  compeni»a- 


tion  money,  and  of  the  govern* 
ment  or  real  securities  purchased 
therewith,  out  of  Court,  to  be 
paid  by  the  said  company,  and 
the  said  company  shall  from 
time  to  time  pay  such  sums  of 
money  for  the  said  costs,  charges, 
and  expenses  as  the  said  court 
shall  direct." 


Pp  8 
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April lU 


On  the  hear- 
ing of  an  ap- 
peal upon 
a  special 
case  from  the 
Court  of 
Review,  the 
Lord  Chan- 
cellor may 
direct  a  case 
to  be  stated 
for  the  opi- 
nion of  a 
court  of  law. 
The  deci- 
sion  in  Hall 

i  C.  407., 
questioned. 


In  the  Matter  of  CLARKE  and  Others,  Ex  parte 

BUCKLEY. 

,   •     •    ./        ■     •  '' 

THIS  was  an  appeal,  by  way  of  special  caae^  from  the 
Court  of  Review.  ,.,.».,. 

The  bankrupts  were  the  Ifite  partnerji  in  the  fMpf$ier^ 
shire  Bank.  The  appellant  was  the  holder  of  several  of 
these  notes,  which  were  in  the  following  fi>roi :  — 

<^  I^cestershire  Bank.  5j$, 

<<  I  promise  to  pay  the  bearer  on  demand  five  poiindf 
here,  or  at  Messrs.  Williams^  Deacon.  Laboucieref  Tikarn^ 
ton^  and  Co.,  bankers^  London^  value  received. 

<<  For  John  Clarke,  Richard  Mitchetk 
Joseph  Philips,  and  Thomas  Smith. 

Richard  MUcheU.^ 


Upon  one  of  the  notes  so  signed  the  appellant  ten- 
dered a  proof  against  the  separate  estate  of  Richard 
Mitchell,  which  the  Commissioner  admitted,  but  on  ap- 
peal to  the  Court  of  Review  it  was  set  aside.  This  waa 
an  appeal  from  that  decision. 

Mr.  Russell  and  Mr.  Daniell,  for  the  appeal,  relied  on 
Hall  V.  Smith  (a)  as  exactly  in  point,  observing  that  the 
authority  of  that  case  bad  been  recognised  by  Mr. 
Justice  Bcyley,  one  of  the  judges  by  whom  it  was  de- 
cided, in  a  subsequent  edition  of  his  work  On  Bills  {b), 
which,  though  published  by  bis  son,  was  well  known  to 
have  been  revised  by  himself.  They  cited,  also,  Sayer 
V.  Chaytor  {c\  March  v.  Ward  (rf),  and  Lee  v.  Nixon,  (e) 

Mr. 

(a)  1  jB.  «$•  C  407.  (</)  PeaJce't  N.  P.  C.  150. 

(*)  5th  Ed.  p.  51.  n.  (e)  1  Ad,  4-  Ell.  201. 

(c)  1  Lutw,  696. 
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Mr.  HiU  and  Mr.  Chapman^  contri^  said  that  the  doc-  1845. 
'  trin^  of  *HaU  t.  Smith f  though  it  had  never  been  judicially  ^^^^^"^ 
oremiled  or  questioned,  had  not  been  practically  acted  Clarkb. 
upon  ;  fer  that  the  form  of  the  note  was  precisely  the 
same  as  that  of  the  notes  of  the  Bank  of  England  (in 
proof  of  which  they  .produced  one) :  and  yet  no  one 
ever  supposed  that  the  cashier  of  the  Bank  of  England^ 
who  signed  for  the  governor  and  company,  thereby 
made  himself  personally  liable*  The  true  construction 
of  such  a  note^  and  that  which  was  notoriously  the  un- 
derstanding of  the  parties,  was — not,  <<  I  promise  to  pay 
so  much  for  ^.  B/and  C  D.,'*  but  <^  I  promise,  for  ^.  B. 
and  C.  Z).|  tg  pay.  so  much.*'  They  also  referred  to 
SUny'  on  Partnership  (p.  223.  note),  where  the  learned 
author,  in  oommenting  on  Hall  v.  Smithy  observes  that  it 
went  to  the  very  verge  of  the  law,  and  might  perhaps 
be  tiiought  to  deserve  further  consideration. 

In  the  course  of  the  reply, 

*  The  XiOBD  Chancellor  asked  whether  there  was  ^ny 
joslaQQe^  since  the  establishment  of  the  Court  of  Re- 
.yiewi  of  the  Lord  Chancellor  having,  on  the  argument 
fif  a  special  case  from  that  Court,  directed  a.  case  to 
jbei  stated  for  the  opinion  of  a  court  of  law :  which 
qoefdon  having  been  answered  by  Mr.  Bussell  in  the 
negative. 


•  r/His  Lordship  said,  he  conceived  that  he  had  the 
fanM  |K>wer  to  do  so,  when  sitting  in  bankruptcy  as 
in  other  cases;  and  that  he  thought  that  would  be 
the  proper  course  in  the  present  case,  as  he  should 
Dm9  fhreat  difficulty,  sitting  here  alone,  in  overruling  a 
decision  of  the  Court  of  Queen's  Bench ;  and  yet,  witU 
great  respect  for  the  authority  of  Hall  v.  Smithy  he  still 
fUatHeii  the  impression  which  he  had  at  the  outset,  that 
this  was  a  joint  promise  only.     And  as  that  was  also  the 

P  p  4  view 
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1845. 


In  re 
Clabki. 


view  taken  of  it  by  the  learned  Judge  (a)  of  the  Coart 
of  Review,  from  whom  this  appeal  had  oome»  and  the 
practice  of  the  Bank  of  Englatid  appeared  to  be  in  ooa- 
formity  with  it,  he  should  hesitate,  on  the  other  handy 
to  act  on  the  authority  of  that  case. 

(«)  Sir  O.  Rote. 


AprU  u.     In  the  Matter  of  the  KING'S  GRAMMAR  SCHOOL 

in  the  Bbrough  of  WARWICK. 

And  in  the  Matter  of  the  52  Q.  S.  c.  101. 


In  fettling  a 
scheme  for  a 
grammar 
school,  where 
the  Head- 
mastir  is  to  be 
a  graduate  of 
OifordorCamm 
bridge^  and  in 
holy  orders, 
the  Court  will 
give  no  spe- 
cific direc- 
tions as  to 
religious  in« 
stniction  or 
discipline,  but 
wilt  leave  the 
details  of  both 
to  the  dis- 
cretion of  the 
Head-master. 
Restrictions 
imposed  on 
the  master  of 
a  Free  Gram* 
mar  School 
as  to  holding 
ecclenastical 
preferment. 


And  in  the  Matter  of  the  8  &  4  VICT,  c  77. 

npHE  school  in  question  was  a  free  school,  which  was 
-*-  founded  and  endowed  by  a  charter  of  King  Henry 
VIII.,  in  the  thirty-seventh  year  of  his  reign,  **  to  the 
end,  that  the  young  subjects  of  his  kingdom  in  the 
county  of  Warwickj  might  thereafter  be  instructed  in 
useful  and  ornamental  learning.'*  Several  additions  were 
subsequently  made  to  the  endowment  from  priTate  bene- 
factions. In  the  year  1 8S8,  the  school  having  become  in* 
efficient  in  consequence  of  the  limited  course  of  instmction 
carried  on  in  it,  and  other  causes,  it  was  referred  to  the 
Master  to  aj^prove  of  a  scheme  for  its  future  condoct 
and  management,  with  liberty  to  approve  of  a  plan  for 
adding  instruction  in  commercial  and  general  education 
to  instruction  in  grammar  and  other  learning  fit  to  be 
taught  in  a  grammar  school. 

The  Master  having  made  his  report,  this  petition  was 

presented  by  the  trustees  of  the  municipal  charities  of 

the  borough  of  fVarmck^  pniying,  amongst  other  thingSi 

that  the  scheme  which  the  Master  had  approved  mi^ 

be  confirmed,  with  certain  alterations. 

The 
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The  petition  now  came  on  to  be  heard,  all  parties        1845. 
consenting  that  the  questions  arising  upon  the  scheme     ^T^'^'^'^ 
should  be  decided  by  the  court  in  this  forroi  instead  of    The  Ring's 
upon  exceptions  to  the  report.  ^Ihoo^ 

Warwick. 

The  scheme  providedi  in  the  first  place,  that  the 
master  should  be  a  graduate  of  one  of  the  universities 
of  Oxford  or  Cambridge^  and  in  holy  orders,  and  that 
he  should  be  at  liberty  to  take  thirty  boarders,  giving 
the  preference  to  boys  whose  parents  were  resident  in 
the  county  of  Warmck :  That  an  usher  or  under-master 
should  be  appointed  by  the  master,  who  should  be  com* 
petent  to  teach  as  well  the  classics  as  mathematics,  and 
the  higher  branches  of  arithmetic,  and  should  be  well 
versed  in  modern  literature,  geography,  and  science,  and 
should  be  a  fit  person  in  his  habits  and  temper  to  have 
the  charge  of  education. 

By  the  sixth  clause  of  the  scheme  it  was  provided, 
that  the  head  master  should  reside  on  the  premises 
called  the  College  in  the  borough  of  Waraoick^  and  that 
the  under  master  should  reside  in  the  borough  of  War-- 
wicki  and  that  neither  of  them  should  hold  any  eccle- 
siastical appointment,  having  cure  of  souls  or  other 
appointment  having  weekly  duties  attached  thereto,  or 
which  would  require  any  part  of  their  attention  during 
the  week  days:  but  that  either  of  them  should  be  at 
liberty  to  hold  within  the  town  of  Warwick^  or  within 
five  miles  thereof,  any  lectureship,  chaplaincy,  or  other 
appointment,  the  duties  of  which  would  not  interfere 
with  their,  or  one  of  them,  attending  divine  service  on 
the  morning  of  Sunday^  with  such  of  the  boys  of  the 
school,  either  boarders  or  otherwise,  who  should  attend 
the  same* 

With  respect  to  that  clause, 

Mr. 
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1845.  Mr.  BaUf  wIm>  appeared  fer  the  ^ 

^^^^"^     diat  ail  parties  were  dcsbms  diat  the 

be  at  liberty  to  aecepi  eedesaslieal  prefiarment^  pio* 
Tided  it  did  not  interfisre  with  Aeir  attcntiao  to  Ae 
schcN>l;  and  he^  therefiire^  proposed  that  the  pmhihithi 
in  the  first  part  of  that  chmse  i^aiiist  the  maatei^s 
holdii^  sodi  prefennent  dioiild  beqaalified  hy  ttie  as* 
sertioo  of  the  words^  **  unless  he  or  they  should  be  ex- 
cused from  resideoee  by  Ae  proper  authorities.* 

Tke  Lord  Chahcellok  sud  he  saw  no  olgecdoii  to 
that,  except  that  the  words  inserted  should  be  **  imless 
and  ibr  so  long  only  as  he  or  diey  dKMiId  be,*  &c  Boi 
to  the  latter  part  of  the  daose  his  Lorddiip  said  he  had 
a  decided  objection,  as  it  woold  admit  d  the  mastei^s 
holding  a  lectoreship  at  LtamingioHj  widiin  two  miles  of 
Warwick^  whidi  woold  leave  the  boys  unprotected  dinring 
Sunday.  Therefore  the  words  **  or  within  five  miles** 
shooM  be  oodtted,  and  there  should  be  an  express  pro- 
hibition against  either  of  the  masters  holdii^  any  lecture^ 
ship,  chaplaincy,  or  other  such  appointment  as  therein 
mentioned,  dsewhere  than  in  the  town  of  Waraoidt. 


By  the  seventh  clause  it  was  provided,  that  during 
one  hocdr  at  least  of  every  school  day,  the  head-^naster 
or  under-master  should  give  religious  instruction,  to  be 
confined  to  the  reading  and  explaining  of  the  Scriptures; 
and  on  every  Lord's  day  only,  the  said  head-master  or 
under- niastei*  should  give  instruction  in  the  Lituigj, 
Catechism,  and  Articles  of  the  Church  of  England^  to 
Such  of  the  boys  whose  parents  were  in  communion  with 
that  church,  and  to  such  of  the  boys  whose  parents  or 
persons  standing  to  them  in  loco  parentis  did  liot  object 
to  their  receiving  such  instruction.  And  the  eighth 
cl^gse  provided,  that  the  head-roaster  should  see  that  all 

the 
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the  day  scholars  regularly  attended  divine  service  ao* 
cofrding  to  the  rules  of  the  Church  of  England^  once  or 
oftener  on  Sundays  and  Good  Friday ^  and  that  they 
should  assemble  together  at  the  sdiool^  and  proceed, 
tinder  the  care  and  superiiltendence  of  the  head-master 
or  of  the  under-master,  to  the  parish  church,  or  some 
other  church  or  cfaapel  where  the  service  of  the  church 
of  England  was  performed. 

With  respect  to  these  clauses^ 

Mr.  BoU  said,  they  had  been  introduced  by  the 
Master  contrary  to  his  own  judgment,  and  to  the  wishes 
of  all  parties  in  the  town,  in  deference  to  the  authority  of 
two  cases  recently  decided  by  Vice-Chancellor  Knight 
BrticBj  The  jMqrmy^Oeneral  y.  Outturn  (a),  and  Attor- 
ney'General  v«  Lord  Carringion  (&),  in  which  similar 
directions  had  been  gtveA.  He  insisted,  however,  that 
these  wer^  the  only  instances  in  which  such  regulations 
had  ever  found  a  place  in  a  scheme  for  a  grammar 
school,  and  that  in  the  town  of  Wanvicky  where  there 
were  many  dissenters  as  well  as  Roman  Catholics^  it 
would  tend  greatly  to  narrow  the  usefulness  of  the 
schobl,  if  a  regulation  partaking  so  much  of  an  ex- 
clusive and  sectarian  spirit  were  adopted. 

Mr.  Wray^  for  the  Attorney-General,  insisted  on  both 
the  clauses  being  retained,  stating  that  all  the  old 
schemes  contained  similar  provisions. 

•  « 

.  7^  Lord  Chancellor. 

I  think  it  is  better  to  omit  bodi  clauses,  not  on  the 
ground  that,  religious  instruction  is  not  to  be  required 
(for  I.assun^e  as  a  matter  of  course  that  it  will  be  given), 

but 
(a)  1  F.  4-  CoiL  C.  C41I.  {b)  Not  reported. 


1845. 


In,re 

The  KiNe's 

Grammaa 

SCBOOLy 

Wabwick. 
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1845.  but  because,  when  X  find  that  the  head  master  ia  to  be  la 
^"^"V^^  graduate  of  one  of  the  univerftities  and  in  holy  orderSf 
The  Kino's  and  the  under-master  to  be  appointed  by  him,  it  aeems 
^^^**^*  to  me  better  to  leave  every  thing  relating  to  reiigioos 
Wabwick.  instruction  to  his  discretion :  I  think  it  much  better  ioi 
the  establishment,  and  mucit  better  for  religion,  to  do  so 
than  to  give  any  specific  direction  with  respect  to  it. 

Mr.  Hetherington  appeared  for  the  Head-master. 

Mr.  Bayley^  for  the  Corporation  of  Warwick. 


Apni  16.  BAMPTON  V.  BIRCHALL. 

If,  after  a  da-   fl^HIS  was  an  appeal  from  an  order  of  the  Master  of 

SJilT'ut  b  to  *^  ^^^^^  allowing  a  general  demurrer  to  a  bill  of 

a  bill,  the  suit  revivor  and  supplement. 

becomes 
abated,  the 

bill  filed  to  The  material  allegations  of  the  bill  are  shortly  stated 

revive  it  must  .       .       -      ,    ^,  «     t     .    .  r»^ 

be  limited  to     in  the  Lord  Chancellors  judgment.     The  argtiment 

that  object;      ^^  substantially  the  same  as  in  the  Court  below,  (a) 

if  It  prays  any  ^  ^    ' 

further  or 

SiTde.  Mr.  fVakffield  and  Mr.  Biltan,  for  the  appeal. 

murrer  lies  to 

and  m>t  to    '      Mr.  G.  TuTfier  and  Mr.  Elmsley^  cotitrd. 

thot  part  only 

which  relates 

to  such  addi-  The  LoRD  CHANCELLOR. 

tional  relief. 

The  question  in  this  case  was,  whether  the  demnrrer, 

which  was  to  the  whole  bill}  could  be  sustained. 

The  facts  were  these :  —  Sir  Frank  Standish  died  in 
1812,  seised  of  certain  real  estates,  which  came  on  his 

death 

(a)  5  Beat.  350. 
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death  into  the  possession  of  Frank  Hall  Siandisk. 
JTkomas  Standish  claimed  to  be  the  heir-at-law  of  Sir 
Frank  Siandish.  Blackburn^  who  was  the  assignee  under 
his  insolvency,  brought  an  ejectment  against  Frank  Hall 
Slandishf  and  filed  a  bill,  stating  the  pedigree,  and  that 
some  terms  were  outstanding,  and  praying  an  injunc-^ 
Uon  against  setting  them  up  in  the  action*  To  that  bill 
there  was  a  general  demurrer,  the  effect  of  which  was 
to  suspend  all  the  proceedings  in  that  suit  until  the 
demurrer  was  disposed  of.  The  demurrer  was  not  set 
down  for  argument,  and  the  proceedings  were  sus-^ 
pended  for  eight  years:  in  the  meantime  both  the 
Plaintiff  and  the  Defendant  in  that  suit  died.  Urmk 
Hall  Standish  devised  the  estates  to  the  present  De- 
fendants, and  the  present  Plaintiff  was  appointed  as- 
signee in  the  place  of  Blackburn.  That  was  the  state 
of  things  in  1840.  Nothing  could  be  done  till  the 
original  demurrer  was  disposed  of:  for  that  purpose  a 
bill  of  revivor  and  supplement  was  necessary,  and  for 
that  purpose  only.  This  bill,  however,  is  not  merely  for 
the  purpose  of  revivor*  It  alleges,  first,  that  the  ejectment 
in  which  the  original  bill  was  founded  had  become  abated 
by  the  death  of  the  Defendant  in  that  suit— not  abated  in 
the  sense  of  the  term  as  used  in  this  Court,  but  in  the 
sense  in  which  it  is  used  at  law.  It  then  alleges  that 
another  ejectment  had  been  brought  by  the  present  Plain- 
tiff, and^hatthe  Defendants  meant  to  setup  outstanding 
terms  in  answer  to  that  action,  and  it  prays  an  injunction 
to  restrain  them  from  so  doing.  It  further  alleges,  that  the 
present  Defendants  had  on  various  occasions  admitted 
the  Plaintiff's  title.  All  this  was  matter  for  a  new  ori- 
ginal bill ;  but  it  is  nevertheless  mixed  up  with  matter 
for  a  bill  of  revivor.  It  was  insisted,  on  the  part  of  the 
Diefendants,  that  there  was  no  precedent  for  such  a  bill, 
in  answer  to  which,  however,  it  was  contended,  that, 
supposing  that  to  be  the  case,  the  demurrer  ought  not 

to 


1845. 


Bamptom. 

BiRCHALL. 
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to  hhve  been  gencmV  but  confined  to  the  matter  wbiefc 
wet  not  proper  iidr  s  bill  of  reimor.  '  But  I  fiiiek  tbtK 
is  not  correct  Tke  bill  was  irr^Ikr,  ^ohtM^  io  tki 
practice  of  the  Gourti  and  a*  iriciotts  proeeediB{g^  jdi^ 
gather.  Try  it  bgr  flua*;  eeet  <  Sttf^)^  thia  'dettiiirrM 
orerrnled  and  C^  pdier  allowed.  What  wotdd  faetlM 
stateof  the  reooiii?  TheorigiMi  bOl  woaM  be'oiife<0f 
Coarty  and  there  would  be  a  Mil  of  revivor  witbodt  ttty 
orig^al  bill  to  whidi  it  might  relate.  I  thud^.liMn»^ 
fi>re,  the  demnrrer  was  pi^perly  allowed.  The  a{q^aMBt 
object  was  to  connect  this  with  the  other  Mlly  in  orddr 
to  avoid  the  Statute  of  Limitations.  That,  howevw^ 
cannot  be  done' in  this  manner,  ff  the  partj  baa''4 
right  to  file  a  new  bill,  he  should  do  it  in  the  regtS^ 
way. 

Appeal  dismissed  with  costs* 


Under  the 
4&S  W.4. 
r.  S9.  a  trust 
to  invest 
money  in  real 
securities  in 
England  or 
W3es  or 


April  16.  In  the  Matter  of  the  4  &  5  fF.  4.  c.  29. 

Exp^U  Lord  WILLIAM  PAWLETX       , 

A    Large  sum  of  money  was  bequeathed  by  a  will 

to  trustees,  in  trust  for  the  petitioner  for  life,  witK 

remainder  to  his  eldest  or  other  son  who  should  first 

attain  Vwenty-one;  and  in  default  of  such  issue,  to  Lorcl 

Harr^jf  Vane  for  life,  with  like  remainder  to  bis  eldest  or 

Great  Briiam^  Qther  son  who  should  first  attain  twenty-one ;  and  in 

S^in^lSSTt  ^^'"^'^'^  ^^  ^^^^  *«s"^  ^°  ^^^  ^^^  ^f  Sandwich. 
on  real  secu- 
rities in  IrC" 
hmdt}\ioi 
and  though 
the  money  be 
already  in- 
vested in  Great  Ifritam^  the  Court  will,  on  the  application  of  the  tenant  for  tife  of 
the  fund,  direct  a  reference  to  the  Master  to  inquire  whether  it  will,  be  Ibr  the 
benefit  of  all  par  ties  interested  that  that  investment  should  be  changed  for  one  at 
a  higher  rate  of  fmterest  in  Ireland. 


^Neither  the  petitioner  nor  Lord  HatTy  Vane  had  atiy 
issne. 

The 


I 
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..  The  petition  prayed  t  reference  t^  the  Jilaster^  to       1845. 
inquire  whether  it.nvould  be  for  tha  benefit  of  the  par-     ^"^^^^ 
ties  interested  under  the  wUl^  that  a.anm.Qf.fiS^OOOiLy        Lord' 
part  of  the  trust  fund,  should  be  invested  on  the  security  ^*  I^^«a«» 
of  certain  real  estates  in  LreUmd  9X  ^ petcent.^  tbe.ii'iU 
autliorixing,  in  termsi:  only  an  investmeol  ca-  govern*: 
nient  or  real  securities  in  England. 

Mr.  James  Parker  and  Mr.  Skadwell  for  the  petition, 
said,  that  the  Vice-Chancellor  of  England  had  made  a 
similar  order  to  that  now  asked  in  Ex  parte  French  (a), 
and  several  subsequent  cases,  but  that  the  Master  of 
the  Rolls  had  refused  to  do  so  in  StUari  v.  Stuart  {b) 
(where  the  fund  was  invested  in  consola),  on  the  ground 
that  the  direction  in  the  will  to  invest  in  England  ^  dr 
Wales  was  a  strong  ailment  that  the  testator  did  not 
intend  it  should  be  laid  out  elsewhere,  and  that  though 
it  might  be  for  the  benefit  of  the  tenant  for  life  to  change 
the  existing  security  for  one  which  would  yield  a  higher 
rate  of  interest,  it  could  not  be  for  the  benefit  of  those 
in  remainder  to  take  the  fund  firom  an  investment  where 
it  was  safe,  for  the  puipose  of  placing  it  in  one  which 
was  less  secure.  It  was  in  consequence  of  that  conflict, 
of  authority  that  the  present  application  had,  at  the 
request  of  the  trustees,  been  made  to  the  Lord  Chan*^ 
cellor. 


7%^  Lord  Chamccllob  made  the  order,  saying  tbat,^ 
since  the  act  of  parliament,  England  and  Wales  must 
for  this  purpose  be  taken  tp  include  Ireland,  and  that 
it  was  not  to  be  assumed  that  the  parties  in  remainder 
were  not  interested,  as  well  as  the  tenant  for  life,  in 
investing  the  money. upon  a  security  which  would  yield 
a  higher  rate  of  interest:  for  if  it  remained  there  long 
enough,  they  would  have  the  benefit  of  it. 

■    Mr; 

{a)  7  Sim.  SI  0.  (b)  8  Bean.  430. 


•  » 
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1845.  Mr.  Siinion,  who  appeared  for  the  tnuteea^  olgectied 

'''^"V^^^    that  Lord  Harry  Vane  and  Lord  Satubmch  had  not 

£9  parte  ,  , 

Lord        been  served  with  the  petition. 
W.Pawubtt. 

TTJf  Lord  Chamcbllob,  however,  held  that  that  was- 
not  necessary,  and  that  it  was  suflBcient  to  serve  tlieoi- 
with  the  order  and  the  warrants  to  attend  the  Maiter» 


jSJs!'  bruin  i;.  KNOTT. 

The  allow-  T)}  October  182S,  Joseph  Aldridge,  a  citizen  of  London^ 

aroother  who  ^^^  intestate,  leaving  a  widow  and  three  children. 

1^  ^J^  By  the  custom  of  London,  one  third  of  the  residuary 

orphan  child  personal  estate  of  the  intestate,   which   was  of  large 

Uentided,  amount,  belonged  to  his  widow  as  such,  another  third 

death  of  the  to  her  as  administratrix,  and  the  other  third  to  the 

Uieaccumu-  children,  in  equal  shares,  with  benefit  of  survivorship 

lationsofiu  among  them  in  the  event  of  any  dying  under  twenty- 

limited'to  one.     Two  of  the  children  died   successively   under 

what  the  hat  twenty-one,  Joseph^  the  child  who  died  second,  having 

pendedupoo  attained  eighteen,  and  made  a  will,  by  which  he  be- 

teMo"^"'  queathed  all  his  property  to    his  mother      On  his 

though  tuch  death,  this  bill  was  filed  by  Sarah  Bruin,  the  surviving 

should  hB?e  child,  and  her  husband,  against  the  intestate's  widow, 

been  lets  than  who   had    married   a^in,    and   her  second   husband. 

whftt  the  o       '  9 

amount  of       Paying,  amongst  other  things,  that  the  Plaintifl^  Sarah 

the  child's        Bruin,  miffht  be  entitled  to  the  shares,  as  well  oriirinal 
fortune  would  '^       o  »  o 

ha?e justified;  as  by  survivorship,  of  the  child  who  died  last,  together 

be  paid  out  of  The  Defendants  by  their  answer  stated  that  Joseph 
that  part  of  «     « 

the  child's  "^ 

fortune  which 

it  would  ha?e  been  most  for  the  benefit  of  the  child,  if  liTing,  to  have  applied  for 
that  purpote. 
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had  been  maintained  and  educated  by  his  mother  from  1845. 
hb  father's  death  until  his  own  death,  and  they  claimed 
to  be  reimbursed  the  amount  of  the  expences  of  such 
maintenance  and  education  out  of  the  fund  in  dispute, 
in  case  the  Court  should  be  of  opinion  that  they  were 
not  entitled  to  the  whole. 

It  appeared  that  Joseph^  the  child  who  died  last,  was 
entitled  absolutely  to  other  property,  both  real  and  per- 
sonal, to  a  considerable  amount. 

Upon  the  hearing  of  the  cause  before  the  Vice  Chan- 
cellor of  England  (a),  two  questions  were  referred  to 
the  Court  of  the  Mayor  and  Aldermen ;  first.  Whether 
the  share,  which  an  orphan  may  have  taken  by  survivor* 
ship,  itself  survives  on  his  death  under  twenty-one,  as 
well  as  his  original  share ;  and,  secondly,  Whether,  if 
there  be  an  accumulation  of  interest  on  an  orphanage 
shares  the  accumulation  survives  in  the  same  manner. 
That  Court  having  answered  both  questions  in  the  af- 
firmative, the  cause  came  on  again  upon  the  equity 
reserved ;  when  the  Vice  Chancellor,  after  making  a 
declaration  in  conformity  with  the  prayer  of  the  bill, 
referred  it  to  the  Master,  to  enquire  and  state  what  sum 
would  be  proper  to  be  allowed  for  the  maintenance  of 
Joseph  Aldridge  from  the  death  of  his  father  to  his  own 
death,  having  regard  to  the  whole  of  his  fortune,  with 
liberty  to  the  Master  to  state  special  circumstances. 
From  that  part  of  the  Vice  Chancellor's  order  the 
Plaintiffi  appealed. 

Mr.  Tinney  and  Mr.  Parnf  appeared  for  the  Appel- 
lants. 

Mr. 

(a)  IS  Sim.  436. 

Vol.  I.  Q  q 


CASES  IN  CHANCERY. 
Mr.  Stuart  and  Mr.  Collins  for  the  Respoodents* 

On  the  part  of  the  Appellants  it  was  oontendedt  fin^ 
That  the  Defendant  was  at  most  entided  only  to  be  le- 
imbursed  what  she  had  actually  expended  upon  the 
maintenance  of  her  child,  and  consequently  that  the 
enquiry  ought  to  have  been  what  had  been  properly  ex* 
pended  upon  die  maintenancey  not,  what  would  be  pro- 
per to  be  allowed  for  it ;  and,  secondly,  that  if  the  scale 
of  expenditure  which  it  would  be  proper  to  allow  was 
to  depend  upon  the  whole  amount  of  the  infant's  for- 
tune, and  not  on  the  orphanage  share  alone^  juatioe 
required  that  it  should  be  defrayed  rateably  out  of  the 
orphanage  share  and  the  other  property,  to  which  he  was 
entitled,  and  that  an  enquiry  ought  therefore  to  have 
been  directed  as  to  the  amount  of  such  other  property. 


On  the  other  hand,  it  was  insisted  that  the  Vice 
Chancellor's  order  was  right  upon  both  points :  that,  as 
to  the  first,  if  the  enquiry  was  directed  in  the  £>rm 
suggested  by  the  Appellants,  it  would  throw  upon 
Mrs*  Knott  the  onus  of  proving  by  vouchers  every 
payment  she  had  made  on  account  of  her  child  for  a 
period  of  fourteen  years,  which,  from  the  nature  of  the 
case,  it  was  impossible  for  her  to  do«  On  the  second 
point,  they  relied  on  WiUoughby  \.  Foljambe{a\  and 
Bawlim  v«  Gcldjrap  (b). 

The  Lord  Chancellor. 

The  Vice  Chancellor  seems  to  have  proceeded  upon 
the  same  principle  as  if  this  had  been  a  question  of 
prospective  maintenance :  I  do  not  think,  however,  that 
that  is  the  right  principle,  with  reference  to  past  main- 
tenance. 

(a)  S  Sim.  4-  Str.  65.  (b)  i  Fes.  440. 
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tenance.  I  see  no  reason  why  a  party  who  has  main-  1845. 
tained  a  child  without  the  order  of  the  Court  should  be 
allowed  more  than  she  has  actually  expended.  In 
lunacy  the  case  occurs  every  dayi  and  the  enquiry  al- 
ways is,  what  sum  has  been  properly  expended*  It  does 
not  follow,  howeyer,  that  the  mother  is  to  be  put  to  the 
prooTy  by  Toochef,  of  every  item  that  she  has  expended 
on  account  of  her  child,  who  has  lived  with  her.  That 
would  be  most  unreasonaUew  The  enquiry  should  b^ 
what  was  the  scale  of  expenditure  on  which  the  child 
was  maintained,  and  what  wcmld  be  proper  to  be 
^owed  in  respect  of  it,  having  r^;ard  to  the  amount 
of  the  child's  fortune.  If  the  mother  has  maintained 
her  child  on  a  scale  corresponding  with  his  fortune^ 
she  will  be  allowed  it;  if  she  has  not  gone  so  far,  she 
will  be  allowed  only  what  she  has  actually  expended* 
The  principle  is,  that  the  mother  is  entitled  to  a  com- 
plete indemnity  for  the  money  actually  expended  on 
her  child's  maintenance  within  proper  limits,  but 
nothing  more. 

The  only  other  question  is,  out  of  what  fund  the  allow- 
ance ought  to  come;  and  upon  that  point  I  am  of 
opinion  that,  supposing  the  scale  of  expenditure  not  to 
have  exceeded  what  was  warranted  by  the  orphanage 
riiare  alone,  it  ought  to  be  defrayed  out  of  that  fund* 
The  child  bad  a  right  to  be  maintained  out  of  it;  and 
it  was  clearly  for  bis  beneBt  that  he  should  be  main- 
tained out  of  the  income  of  that  fund,  in  which  he  bad 
a  defeasible  interest,  rather  than  out  of  other  property 
to  which  he  was  absolutely  entitled.  I  understand  the 
income  of  the  orphanage  share  was  800/.  a  year ;  and 
from  what  I  have  heard  in  the  course  of  this  discussion, 
I  am  satisfied  that  the  scale  of  his  maintenance  has  not 
been  more  than  was  warranted  by  an  income  of  that 
amount    I  wiU  not,  therefore,  put  the  parties  to  the 

Q  q  2  expense 


ne 


1845. 
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expense  of  an  enquiry  such  as  Mr.  Titmey  asksy  for  I 
mm  satisfied  it  would  be  useless*  If  I  should  be  mis- 
taken on  that  point,  it  will  come  out  by  giving  tbe 
Master  liberty  to  state  special  circumstances. 


The  order  directed  a  reference  to  the  Master  to  in- 
quire and  state  what  sum  would  be  proper  to  be  allowed 
to  Ann  Knoit  for  the  maintenance  of  the  infant  Joseph 
Aldridge^  deceased,  from  the  death  of  his  father  to  hk 
own  death,  rq^ard  being  had  to  the  manner  in  which  he 
was  maintained  from  time  to  time,  with  liberty  to  state 
special  circumstances  relating  thereto  at  the  request  of 
either  party. 


JylyV 


In  the  Matter  of  WILLIAM  SENHOUSE  GAIT- 
SKELL,  a  Solicitor  of  the  Court 


TN  the  months  of  October  and  December  1844»  the 
"^  petitioner  delivered  two  bills  of  costs  to  his  client 


Charges  in  a 

aolicitor't  bill 

for  obtaining 

an  order  from  Edward  Burr^  by  whom  he  had  been  employed  in  the 

c£iao^n  for     ^^  ^^^  brewery.     On  the  19th  of  February  1844,  Ed- 

^7^^.  ^^^^  Mtrd  Burr  obtained  an  order  ex  partCj  upon  a  petition 
tatisfaction  ^ 

to  the  Master  of  the  Rolls,  for  the  taxation  of  those 


bills,  the  petition  representing  that  they  did  not  contain 

any 


in  the  Com- 
mon' Pleas 
OfBce  upon  a 
bond  gi?en 
by  his  client 

to  the  Crown  for  malt  duties,  held,  not  to  be  for  "  business  transacted  in  a  court 
of  law,*'  so  as  to  oust  the  jurisdiction  of  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  to^  order  taxation  of  such  bill.  For  that  purpose  the  business  must  be  tome 
proceeding  either  in  a  suit  or  with  a  view  to  a  suit 

Whether  proceedings  for  the  purpose  of  entering  satisfaction  on  a  judgment  with 
a  view  to  the  sale  of  an  estate  would  come  within  that  description,  qtutre. 
^  An  order  referring  a  solicitor's  bill  for  taxation  may  be  made  without  notice  ia 
either  of  the  two  first  classes  of  cases  provided  for  by  6  &  7  Via.  c.  73.  s.  37. 
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any  business  done  in  any  of  the  courts  of  law  or  equity.  1845. 
Mr.  GaitskeU  having  been  served  with  that  order,  imme*  ^'^^^"^^ 
diately  presented  a  petition  to  the  Master  of  the  Rolls,  Oaitskklu 
praying  that  it  might  be  discharged  for  irregularity ; 
the  petition  stating  that  the  petitioner  had  for  several 
years  past  been  the  confidential  adviser  and  solicitor  of 
Mr.  Burr  and  his  family,  during  which  time  he  bad 
delivered  several  bills  of  costs,  which  had  been  paid 
without  taxation,  and  without  any  objection  being  made 
to  them :  that,  in  the  expectation  that  the  bills  in  ques- 
tion would  be  dealt  with  in  the  same  manner,  he  had 
reduced  several  of  the  charges  in  them  below  the 
amounts  which  he  would  have  b^en  strictly  entitled  to 
charge ;  and  that  in  consequence  of  the  urgency  of  Mr. 
Burr  to  have  the  bills,  they  had  been  made  out  in  great 
haste,  and  contained  many  errors  and  omissions  which 
would  occasion  considerable  loss  to  the  petitioner  if  they 
should  be  taxed  in  their  present  state.  When  that  pe- 
tition came  on  to  be  heard,  it  was  dismissed  with  costs, 
but  without  prejudice  to  the  petitioner's  right  to  present 
another  petition  for  leave  to  amend  his  bills. 

This  was  an  appeal  petition,  praying  the  discharge 
of  that  order,  and  also  that  the  order  of  the  19th  of 
February  might  be  discharged,  for  irregularity,  with  costs. 

Mr.  Cooper  and  Mr.  Miller^  for  the  petitioner,  con- 
tended, first,  that  the  order  of  the  19th  of  February ^ 
being  for  the  taxation  of  a  bill  which  had  been  delivered 
more  than  a  month,  ought  not  to  have  been  made  ex 
partej  but  upon  a  special  application ;  for  that  the  thirty- 
seventh  section  of  6  &  7  Vict.  c.  73.  required  that  in 
such  cases  the  order  for  taxation  should  be  made  "  with 
such  directions  and  subject  to  such  conditions  as  the 
Court  or  judge  making  such  reference  should  think 
proper;"  and  that  the  Court  could  not  determine  what 

Q  q  S  directions 
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1845.  directions  and  conditions  ought  to  be  inserted  in  its 
^^^"^^^^'^  order  witlioat  hearing  both  sides.  That  the  inconre- 
OATrsRSLL.  nience  of  a  contrary  coarse  of  proceeding  was  exeoapU- 
fied  by  the  present  case^  in  which  the  petitioner  waa 
exposed  to  the  alternative,  either  of  proceeding  to  the 
taxation  of  bills  which  were  never  delivered  with  a  vww 
to  taxation,  and  wherein  many  items  were  omitted, 
which  would  have  been  inserted  if  he  had  known  what 
course  was  to  be  pursued ;  or  of  incurring  the  expense 
of  a  petition,  such  as  the  Master  of  the  Rolls  had  given  ' 
him  liberty  to  present,  for  leave  to  amend  his  bHls. 

Secondly,  they  contended  that  some  of  the  items  in 
the  bills  were  for  business  transacted  in  the  Court  of 
Common  Pleas,  and  consequently  that  this  Court  had 
no  jurisdiction  to  refer  them  for  taxation.  The  items 
to  which  they  referred  were  charges  for  taking  out  a 
summons  before  a  judge  at  chambers,  and  obtaining  an 
order  thereon  for  entering  satisfoction  on  a  bond  given 
by  Mr.  Biarr  to  the  Crown  for  malt  duties.  In  support 
of  that  argument,  which  they  admitted  had  not  been 
urged  at  the  Rolls,  they  cited  the  following  authorities : 
HuUock  on  Costs  {a),  Sandom  v.  Bourne  (£),  Wilson  v. 
Gutteridge  (c).  Weld  v.  Crawford  (rf)»  ^  Barker  {e)^  Ex 
parte  Pritchett  (g).  Winter  v.  Payne  (A),  Collins  v.  Nichols 
son.  (i) 

Mr.  Walker  and  Mr.  Willcockj  contrd,  contended  that 
the  order  of  the  19th  of  February  was  properly  made 
exparte^  and  that  it  was  only  in  the  third  class  of  cases 
provided  for  by  the  thirty-seventh  section  of  the  Act, 

viz. 

(fl)  Page  504.  {e)  6  Sini  476. 

{f>)  4  Camp,  68.  {g)  New  Rep,  866. 

(c)  3  B.ffC.  157.  (A)  6  T.  E.  645. 

{d)  S  Stark.  536.  (t)  S  Tamd,  381. 
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▼iz.  those  in  which  the  application  for  taxation  was         IS^S. 
made  after  verdicti  or  after  the  expiration  of  twelve     ^T^^'^*^ 
months  from  the  delivery  of  the  billy  that  a  special  appli-     OArrsKux. 
cation  was  necessary ;  and  that  in  both  the  other  classes 
of  cases  the  order  of  reference  had  ever  since  the  Act 
came  into  operation  been  made  as  an  order  of  course. 

On  the  second  point  they  contended  that  the  order  of 
a  judge  for  entering  satisfaction  on  a  bond  of  this  kind 
was  in  fact  superfluous,  and  one  which  the  judges  had 
properly  no  authority  to  make ;  that,  at  all  events,  it  was 
a  mere  formality,  in  which  the  judges,  supposing  them 
to  have  a  right  to  interfere  at  all,  only  acted  minis- 
terially, and  not  judicially;  Ex  parte  Fleetwood  {a);  and 
therefore  that  the  order  and  the  proceedings  for  obtain- 
ing it  could  not  be  considered  as  business  transacted  in 
a  court  of  law,  at  least  in  the  sense  in  which  those  words 
had  been  construed  in  the  act  of  2  G*  2.  c  23.  In  re 
Rice  (5),  Ex  parte  Branson,  (c) 

The  Lord  Chancellor. 

I  was  struck  at  first  with  the  great  generality  of  the 
words,  **  business  transacted  in  any  court  of  law  or 
equity,'*  which  seemed  to  me  to  embrace  the  items  in 
question;  but  it  appears,  that  those  words  are  borrowed 
from  the  stat.  of  G.  2.,  wlmre  they  have  been  repeatedly 
the  subject  of  judicial  decision ;  and  the  doctrine  of  all 
the  cases  is,  that,  to  come  within  the  meaning  of  those 
words,  the  business  must  be  some  proceeding  either  in 
a  suit,  or  with  a  view  to  a  suit.  In  Ex  parte  Branson^ 
the  items  relied  on  as  making  the  bill  taxable  under 
that  statute,  were  charges  for  obtaining  the  acknow- 
ledgment of  a  married  woman  under  the  Fines  and 

Recoveries 

(a)  4  Man.  i  Gr.  64a  (c)  4  ScoU^  589. 

ib)  4  ScoU,  416. 

Qq  4 
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1845.        Recoveries  Act,  and  enrolling  the  commissioners'  cer* 
^r^^^     tificate  thereof,  which  last,  it  was  said,  was  an  ace  done 
GAIT9KBLL.    in  Court*    But  the  Chief  Justice,  in  giving  judgment^ 
said,  *^  Though  the  deed  is  required  to  be  enrolled  in 
this  Court,  it  is  not  a  proceeding  in  a  suit;  it  is  nothing 
more  than  a  mode  of  conveyance."     Every  word  of 
that  applies  mutatis  mutandis  to  the  present  case.     The 
items  relied  on   here  are  charges  for  procuring  satis- 
faction to    be  entered,   not    on   a   judgment  —  that 
might  have  been  difierent,  for  a  judgment  is  a  pro- 
ceeding in  a  suit  either  real  or  supposed  —  but  on  a 
bond  to  the  Crown  for  malt  duties.     Before  the  aboH- 
tipn  of  the  Pipe  Office,  a  quietus  was  obtained  out  of 
the  Court  of  Exchequer,  and  upon  the  production  of 
an  office  copy  of  the  quietus^  a  memorandum  of  it  was 
entered  by  the  Senior  Master  of  the  Common  Pleas  in 
the  book  of  Crown  debtors.    After  tlie  Pipe  Office  was 
abolished,  the  question  arose,  in  what  way  these  in* 
cumbrances  were  to  be  discharged.     In  Ex  parte  Fleet" 
woodf  an  application  was  made  to  the  Court  of  Common 
Pleas,  for  an  order  upon  the  Senior  Master  to  make 
the  entry  Without  the  production  of  an  office  copy  of 
the   quietus;  and  the  Court  made  the  order  without 
determining  whether  it  would  be  effectual  for  the  pur- 
pose or  not.     Since  that  time,  applications  have  been 
made  to  a  judge  at  chambers,  for  leave  to  enter  satis- 
faction upon  such  bonds.     That  was  the  course  adopted 
in  the  present  case :  but  the  proceedings  for  that  pur- 
pose were  clearly  neither  proceedings  in  a  suit,  nor  with 
a  view  to  a  suit,  and,  therefore,  do  not  come  within 
the  description  of  *^  business  transacted  in  a  court  of  law 
or  equity." 

The  other  point  relied  upon  by  the  appellant  was, 
that  the  order  of  reference  ought  not  to  have  been  made 
ex  parte  but  upon  a  special  application.     The  petition 

upon 
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upon  which  that  order  was  madcy  was  presented  afler  the  1845^ 
expiration  of  one  month,  but  within  twelve  months,  from  ^-^r^^^ 
the  time  of  the  delivery  of  the  bills.  Now,  it  is  true,  Gaitskbll. 
that  in  the  case  of  bills  so  circumstanced,  the  act  pro- 
vides that  the  order  of  reference  shall  be  made  with 
sudi  directions,  and  subject  to  such  conditions,  as  the 
Court  or  Judge  shall  think  proper ;  but  then  there  im- 
mediately follows  a  proviso,  that  after  twelve  months 
have  elapsed  from  the  delivery  of  the  bill,  or  a  verdict 
has  been  obtained  for  the  amount,  no  such  reference 
shall  be  directed  except  under  special  circumstances,  to 
be  proved  to  the  satisfaction  of  the  Court  or  Judge  to 
whom  the  application  shall  be  made.  In  these  last  cases, 
therefore,  there  is  to  be  examination,  and  enquiry,  and 
evidence  of  witnesses,  for  the  purpose  of  guiding  the 
discretion  of  the  Court ;  and  when  I  find  that  the  legis- 
lature has  distinctly  provided  for  that  course  in  this 
class  of  cases  and  not  in  the  other,  I  think  I  am  justi- 
fied in  coming  to  the  conclusion,  that  in  the  latter  class 
of  cases,  it  is  not  necessary  to  institute  any  enquiry  or 
examination  before  the  order  is  made,  but  that  the 
legislature  intended  that  directions  should  be  given  in 
the  order  with  reference  to  the  state  of  the  proceed- 
i  ngs  as  contained  in  the  petition ;  subject,  of  course, 
to  this,  that  if  the  party  applying  misrepresents  the 
circumstances,  the  order  will  be  discharged,  on  the 
ground  that  the  Court,  in  making  it,  has  been  misled. 
With  that  qualification,  I  think  there  is  no  danger  in 
making  orders  of  course  hi  different  forms,  applicable  to 
different  states  of  circumstances. 

I  am  of  opinion,  therefore,  on  both  points,  that  the 
order  of  the  Master  of  the  Rolls  was  right,  and  that 
this  petition  must  be 

Dismissed  with  costs. 
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1843.   . 
Dec.  15. 

1845. 
July  10. 

If  the  sen- 
tence  of  an 
Ecclesiastical 
Court  in  a 
suit  for  ad- 
ministration 
turns  upon 
the  question 
of  which  of 
the  parties  is 
next  of  kin  to 
the  intestate, 
such  sentence 
is  conclusiye 
upon  that 
question  in  a 
subsequent 
suit  in  this 
Court  be- 
tween the 
same  parties 
for  dbtribu- 
tion. 

July  10. 


BARRS  t;.  JACKSON. 

riiHIS  was  an  appeal  from  a  decree  of  Vioe-Chan- 
cellor  Knighi  Bruce, 

The  material  facts  of  the  case  are  shortly  stated  in 
the  Lord  Chancellor's  judgment  The  only  authorities 
cited  in  the  argument  will  be  found  referred  to  in  the 
report  of  the  hearing  below,  (a) 

Mr.  Simpkinson  and  Mr.  Heatt^ld  for  the  Plaintiflb 
(the  Respondents). 

Mr.  Pmvi$  and  Mr.  Hublbadc  for  the  Defendants  (the 
Appellants). 

The  Lord  Chancellor. 

In  this  case  Harriet  Martindale  Smith  died  unmarried 
and  intestate,  and  a  suit  was  instituted  in  the  Prerogative 
Court  for  administration  to  her  estate.  Jackson,  the  De- 
fendant in  this  suit,  claiming  as  second  cousin  to  Harriet 
Martindale  Smith,  and  as  her  next  of  kin :  Mrs.  Barrs 
claiming  as  her  niece,  and  next  of  kin.  The  Court  de- 
cided in  favour  of  the  claim  of  Jackson,  and  the  sentence 
was,  that  administration  should  be  granted  to  him  as  next 
of  kin.  A  suit  was  afterwards  instituted  in  this  Court 
—  the  suit  now  before  me  —  by  Mrs.  Barrs,  claiming, 
as  niece  and  next  of  kin,  the  residuary  estate  of  the 
intestate. 

The  Defendant,  in  his  answer,  insisted  on  the  sentence 
of  the  Ecclesiastical  Court,  by  which  administration  was 

awarded 

(a)  2Y.^C.  C.  C.  585. 
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awarded  to  him.  He  stated  that  the  question  now  in 
issue  was  the  sole  question  in  the  Ekxlesiastical  Court, 
and  that  it  was  there  decided  in  his  favour.  The  ques« 
tion  is  whether,  this  point  having  been  decided  between 
the  same  parties,  that  decision  is  conclusive.  The  Vice 
Chancellor  did  not  consider  it  conclusive,  but  directed 
an  issue ;  and  from  that  or^er  this  appeal  is  brought. 


It  was  stated  at  the  bar  and  before  the  Vice  Chancellor, 
that  this  point  had  been  decided  by  the  House  of  Lords 
in  1776,  in  the  case  of  Bouchier  v.  Taylor,  {a)     If  that 
be  sOy  if  the  point  was  raised  in  that  case,  and  was 
actually  decided,  I  cannot  enter  into  any  general  rea- 
soning upon   it,  but  I  am   bound   by  that  decision. 
Therefore  it  is  necessary  to  consider  the  case  of  Bouchier 
T.  Taylor.    Dr.  Bouchier  claimed  to  be  next  of  kin  to 
Anne  Mittington.     He  claimed  as  her  first  cousin  once 
removed.     Mice  Merchant  claimed  as  her  first  cousin. 
A  suit  was  instituted  for  administration  in  the  Preroga- 
tive Court,  and  the  decision  was  in  favour  of  Dr.  Boii^ 
ehier.    That  decision  turned  solely  on  the  question, 
which  of  the  two  claimants  was  next  of  kin.     Afterwards 
a  suit  was  instituted  in  this  Court  by  a  person  claiming 
under  the  will  of  Alice,  as  her  residuary  legatee;  the 
Defendant  insisted  on  his  title  as  next  of  kin,  and  the 
question  was,  whether  the  decision  of  the  Ecclesiastical 
Court  was  conclusive  and  binding  on  the  parties.    The 
suit,  there,  was  not  actually  between  the  same  parties,  but 
between  one  of  the  same  parties  and  a  person  claiming 
under  the  other,  so  that  in  effect  it  was  between  the 
same  parties.     It  came  on   before  the  Lord  Keeper 
Henley,  and  the  sentence  being  insisted  on  as  a  plea  in 
bar  to  the  suit,  it  was  ordered  that  the  plea  should 
stand  for  an  answer,  with  liberty  to  except.     Exceptions 

were 

(fl)  4  B.  P.  a  708. 
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Barrs 
Jackson. 


were  accordingly  taken*    On  the  argument  of  those 
exceptions  there  were  two  points  in  controversy ;  first, 
whether  the  sentence  was  conclusive ;  and,  secondly,  if 
it  was  not,  what  was  the  effect  of  certain  special  circum- 
stances, which  were  also  insisted  on.     The  Lord  Keeper 
directed  an  issue,  and   Lord  Chancellor  Batharst    on 
appeal  affirmed  that  decision,  only  varying  the  form  of 
the  issue.     An  appeal  was  then  carried  to  the  House  of 
Lords,  while  Lord  Bathwst  himself  sat  there  as  Chan- 
cellor.  Lord  Mansfield  was  present ;  the  case  was  elabo* 
rately  argued,  and  the  result  was,  that  the  House  of  Lords 
reversed  the  decision  of  the  Lord  Chancellor,  in  his  pre- 
sence.    If,  therefore,  in  that  case  this  point  was  raised 
and  decided,  that  decision  concludes  the  question  as  far 
as  this  Court  is  concerned.     It  was  said,  however,  that 
nothing  appeared  in  the  order  of  the  House  of  Lords 
to  shew  on  what  ground  it  proceeded :  it  was  a  mere 
judgment  of  reversal.     It  is  only  by  looking  at  what 
falls  from  the  Lords  in  moving  the  judgment,  that  you 
collect  what  are  the  precise  grounds  of  the  decision. 
Now  at  that  time  there  were  no  reports  of  proceedings 
in  the  House  of  Lords.     Mr.  Brown  collected  and  ab* 
stracted  the  appeal  cases  decided  there,  and  his  report 
is  nothing  more  than   aa  abstract     Therefore,  if  it 
rested  on  Mr.  Brown*s  report,  it  would  be  difficult  to 
say  on  what  ground  the  judgment  in   question  pro- 
ceeded ;  but  we  happen,  from  another  source,  to  have 
a  very  distinct  account  of  what  passed,  from  which  it 
appears  that  the  House  of  Lords  decided  the  case  on 
both  grounds.     For  that  we  need  no  better  authority 
than  the  evidence  of  Mr.  Hargrove.     He  was  counsel 
in  the  cause :  he  drew  the  case  for  the  Appellant,  and 
he  was  present  at  the  argument  and  judgment.     In  his 
Law  Tracts  (p.  473.),  after  stating  that  two  points  were 
made,  —  one  being,  whether  the  sentence  of  the  Eccle- 
siastical Court  was  not  conclusive;  the  other,  whether 

the 
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the  special  circumstances  of  the  case  did  not  make  an 
issue  improper—  he  goes  on  to  say,  that,  **on  the  hear- 
ing the  decree  was  reversed  on  both  grounds,  without 
the  least  opposition  by  the  Lord  Chancellor,  or  any 
other  Lord:  and  Lord  Mansfield^  who  was  the  only 
speaker  on  the  subject,  in  his  reasons  against  the  decree, 
was  clear  that  the  sentence  was  conclusive,  notwith- 
standing the  difference  in  point  of  objects  between  the 
two  suits ;  and  that  the  Court  of  Chancery,  in  exercising 
its  concurrent  jurisdiction  as  to  distribution,  was  con- 
cluded by  sentences  of  the  Spiritual  Court  in  granting 
tdministration,  and  not  at  liberty  to  re-examine  the  points 
decided  in  the  exercise  of  that  peculiar  jurisdiction." 
In  that  case,  as  in  this,  the  suits  were  for  different  ob- 
jects ;  one  was  for  administration,  the  other  for  distri- 
bution ;  but  the  fact  had  been  in  issue  between  the  same 
parties,  and  had  been  decided  between  the  same  parties. 
It  appears,  therefore,  from  Mr.  Hargraveh  account,  that 
in  the  House  of  Lords  the  case  of  Bouchier  v.  Tayhr^ 
which  was  exactly  similar  to  the  present,  was  decided 
on  that  as  one  of  the  two  grounds  taken  by  the  Appel- 
lant ;  and  if  I  am  satisfied  that  Mr.  Hargrax)^s  repre- 
sentation of  what  passed  is  correct,  and  I  have  no  reason 
whatever  to  doubt  it,  I  am  bound  by  that  decision. 

It  was,  however,  said  in  argument  that  that  decision 
was  previous  to  the  opinion  of  the  Judges  in  the  Duchess 
of  Kingston* s  Case  (a),  the  former  being  pronounced  in 
March  1776,  the  latter  in  Aprils  of  the  same  year.  But  no 
opinion  expressed  by  the  Judges  in  the  House  of  Lords 
can  be  put  in  competition  with  a  decision  of  that  House, 
except  so  far  as  it  is  adopted  by  them.  And,  therefore,. 
no  opinion  expressed  by  the  Judges  ought  to  weigh  with 
me  against  the  decision  to  which  I  have  referred*    The 

only 

(a)  so  How.  Si.  Tr.  5SS. 
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1845.  only  point,  however,  decided  in  the  Duchess  of  King^ 
sUmfsCasA,  and  which  had  no  relatii»i  to  this  questtOD, 
was  this,-— that  the  sentence  of  an  Ecclesiastical  Court 
in  a  snit  of  jactitation  of  marriage  was  not  conclusive 
as  to  the  validity  of  the  marriage,  in  a  prosecutkiii 
subsequently  preferred  against  one  of  the  parties  ibr 
bigamy.  The  Judges  further  gave  their  opinion  that  eveo 
if  it  had  been  condnsive^  still  evidence  was  admisaible 
to  shew  that  it  was  obtained. by  fraud.  I  have  carefully 
read  through  the  opinion  of  the  judges  as  delivered  by 
Chief  Jasdce  De  Grey^  and  I  have  found  nothing  in  k 
at  variance  with  the  decision  in  Bouckier  v.  Toybir  ;  for 
the  ground  of  thehr  opmion  was,  that  the  two  proceeds 
ings  were  between  different  parties,  and  that  the  dedsioa 
of  a  question  raised  between  Mr.  Haroey  and  tbe 
Duchess  of  Kingston  could  not  be  conclusive  in  another 
proceeding  betweoi  the  Duchess  of  Kingskm  and  tbe 
Crown. 

Some  observations  were  made  upon  the  form  of  the 
sentence  of  the  Ecclesiastical  Court,  as  if  in  consequence 
of  the  form  it  ought  not  to  be  considered  conclusive. 
The  terms  of  the  sentence  w«re,  that,  as  far  as  appeared 
by  the  evidence,  Jackson  had  proved  himself  next  of  kin. 
That  is  the  usual  form  of  the  sentence  in  such  cases, 
and  it  is  the  form  in  Bouckier  v.  Taylor^  **  that,  as  far  as 
appeared  by  the  evidence.  Dr.  Bouckier  had  proved  him- 
self next  of  kin."  Therefore  if  any  argument  could  be 
built  upon  the  form  of  the  sentence,  it  would  have  ap- 
plied equally  to  that  case  as  to  the  present :  but  it  ap- 
pears  to  me  that  nothing,  in  fact,  turns  upon  the  form 
of  the  sentence :  for  where  the  Court  decides  upon  an 
issue  of  fact,  it  must  be  presumed  to  decide  upon  tbe 
evidence  actually  adduced  before  it,  and  therefore  tbe 
sentences  in  these  two  cases  express  nothing  more  than 

what 
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what  is  necessarily  involved  in  every  decision  upon  an 
issue  of  fact 

But  before  the  case  of  Bouchier  v.  Taylor t  the  same 
principle  was  laid  down  by  Lord  Hardwicke  in  Thomas 
v.  Ketteriche.  (a)    In  that  case  the  question  was  litigated 
in  the  first  instance  in  the  Ecclesiastical  Court,  where 
both  the  parties  were  decided  to  be  next  of  kin  in  equal 
degree,   and  administration  was  granted  to  Ketteriche^ 
because  Thomas  was  a  minor.     Afiterwards  a  suit  was 
instituted  in  this  Court  for  distribution;    Thomas  the 
PlaintiflP  claiming  the  entire  residue,  as  sole  next  of 
kin,  notwithstanding  the  decision  in  the  Ecclesiastical 
Court;  but  Lord  Hardwicke  held,  that  that  decision 
could  not  be  controverted.  It  was  observed  that  that  was 
a  question  of  law,  but  that  seems  to  me  to  strengthen  the 
authority  of  the  case.     It  is  true,  that  Lord  Hardwicke 
agreed  with  the  Ecclesiastical  Court  in  their  conclusion, 
but  be  stated  distincdy,  that,  at  all  events,  he  should 
have  been  bound  by  their  decision*    He  says,  **  What 
would  be  the  consequence  if  I  were  to  decide  contrary 
to  the  sentence  of  the  Ecclesiastical  Court,  that  the 
PlaintiflP  was  the  sole  next  of  kin  ?    A  suit  for  distri- 
bution might  have  been  instituted  in  the  Ecclesiastical 
Court,   the  two  courts  having  concurrent  jurisdiction 
with  respect  to  distribution.    The  Ecclesiastical  Court 
would  have  been  bound  by  the  decbion  in  the  suit  for 
administration;  and  it  follows  as  a  matter  of  course, 
that  this  Court  must  also  be  bound,  otherwise  the  two 
Courts  would  come  upon  the  same  facts  and  circum- 
stances to  contradictory  conclusions."     That  is  the  case 
ako  here.    I  have  informed  myself  by  communication 
with  one  of  the  highest  authorities  on  this  subject,  that 
that  decision  as  to  the  fact  in  the  Prerogative  Court, 

in 
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184'5.       in  a  suit  for  administration,  being  unappealed   firoiii» 
would,  if  the  suit  for  distribution  had  been  institated  in 
the  Ecclesiastical  Court,  have  been  conclusire :  and  if  it 
Jacksox.      jg  conclusive  there,  it  ought  to  be  conclusive  here. 

A  case  before  Lord  H0U9  ElackanCs  Case^  was  also  re- 
ferred to  (a),  as  leading  to  a  contrary  conclusion ;  but  it 
appears  to  me  to  run  in  thesamedirection.  Jane  Blackam 
was  the  intestate;  the  plaintiff  in  die  action  stated 
that  he  had  married  her  a  short  time  before  her  death, 
and  he  claimed  her  goods  as  her  husband;  the  de- 
fendant set  up  the  administration  granted  to  him,  in- 
sisting that  it  never  could  have  been  granted  to  him 
but  upon  the  supposition  that  diere  was  no  such  mar- 
riage. The  answer  was,  that  that  question  had  never 
been  put  in  issue  in  the  Ecclesiastical  Court  in  grant- 
ing administration,  and  that  the  judgment  of  that 
Court  was  only  conclusive  as  to  circumstances  pat  in 
issue,  not  as  to  matters  to  be  inferred  from  the  judj^ 
ment;  and  that  corresfionds  exactly  with  what  was  stated 
by  Lord  Chief  Justice  De  Grey  in  the  House  of  Lords, 
—  matters  directly  put  in  issue  and  decided  between  the 
same  parties  are  conclusive;  but  not  matters  that  are 
only  to  be  inferred  from  the  judgment.  That  is  the  prin- 
ciple of  the  decision  in  BlacianCs  Case.  Lord  Holts 
language  is  this :  —  **  A  matter  which  has  been  directly 
determined  by  the  sentence  of  the  Ecclesiastical  Court 
cannot  be  gainsaid :  their  sentence  is  conclusive  in  such 
cases,  and  no  evidence  shall  be  admitted  to  prove  the 
contrary:  but  that  is  to  be  intended  only  in  the 
point  directly  tried ;  otherwise  it  is,  if  a  collateral  matter 
be  collected  or  inferred  from  their  sentence,  as  in  this 
case.  Because  the  administration  was  granted  to  the 
Defendant,  therefore  they  infer  that  the  Plaintiff  was 

not 
(a)  1  Sdk.  S91. 
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not  the  intestate's  husband,  as  he  could  not  have  been 
taken  to  be  if  the  point  there  Iiad  been,  married  or  un- 
married, and  their  sentence  had  been  not  married." 
That  decision,  therefore,  amounts  to  nothing  more  than 
this,  —  that  if  the  question  had  been  put  in  issue  and 
decided,  the  sentence  would  have  been  conclusive ;  but 
that,  not  having  been  put  in  issue,  you  are  not  to  infer 
that  fact  from  the  sentence.  And  it  is  remarkable,  that 
Liord  Mati^ld  appears  to  have  relied  on  that  very  case 
in  moving  the  judgment  of  the  House  of  Lords  in 
Bouchier  v.  Taylor.  "  The  doctrine  of  Lord  HoU^^ 
Mr.  Margrave  says,  ^'  in  BlackanCs  Case^  was  cited,  and 
Lord  Manffield  read  Lord  HoU*s  words  out  of  Salkeld 
as  the  ground  of  his  own  opinion."  It  appears  to  me, 
therefore,  tliat  the  authority  of  that  case,  so  far  from 
operating  against  the  decision  in  Bouchier  v.  Taylor^ 
tends  most  strongly  to  confirm  it. 
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I  do  not  enter  into  any  of  the  general  arguments  in 
this  case,  or  into  the  otlier  authorities  that  were  cited, 
none  of  which  have  so  close  a  bearing  upon  it  as 
tiiose  to  which  I  have  referred :  nor  is  it  necessary  to 
do  so ;  for  if  the  point  was  decided  by  the  House  of 
Lords  in  Bouchier  v.  Taylor^  as  I  think  it  was,  I  am 
bound  by  that  decision,  whatever  opinion  I  might  enter- 
tain adverse  to  it.  The  appeal,  therefore,  must  be 
allowed. 
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1845.  MALINS  V.  PRICE. 

July  25.  31. 


In  taxing  the    ']pN  taxing  the  costs  of  on  unsuccessful  motion  for  a 
costs  of  a 


motion  for  a  "®^   ^"**^   ®f  *"    issue,    the   Taxing   Master    had 

new  trial  of     allowed  90/.  for  the  expense  of  copies,  furnished    to 

an  issue,  the 

costs  of  copies  oounsel,  of  the  short-hand  writer's  notes  of  the  evidence 

of  the  short-,  gjygn  ©n  the  former  trial,  which  had  lasted  seven  days, 
notes  of  the 

taken"on  the  Vice- Chancellor  Knight    Bruce  having   on   petition 

former  trial  disallowed  that  charge,  the  question  was  now  brought 

cretion  of  the  by  appeal  before  the  Lord  Chancellor, 
taxing  mas- 
ter, resard 
being  had  to         Mr.  IL  Parker  and  Mr.  J.  //.  Palmer^  for  the  Appel- 

Ih^^s^ie'and     '^"^  ^'^^^  *^«^  ^-  ®^^'^  (^)'  ^""^  '''  ^""^  (*)»  "^^^^P 

the  exteot  to    v.  Lord  Oxford,  (c) 

which  such  I^^ 

copies,  if  at 

all,  were  ne-  (o)  4  Mann.  Sf  Gr.  669.  (r)  1  M,  i^  A'.  564. 

cessary,  but  in  (b)  1 2  Mec  tj-  W,  75i). 

no  case  will 

more  than  two  copies  be  allowed. 
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Mr.  Riisselly  Mr.  Temple^  and  Mr.  Malinsj  contrd. 


The  Lord  Chancellor. 

I  have  madt  enquiries  as  to  the  practice  of  the  Courts 
of  Common  law,  and  I  am  informed  that  in  those 
Courts  the  general  rule  is,  not  to  allow  the  costs  of 
the  short-hand  writer's  notes  of  the  evidence;  subject, 
however,  to  a  discretion  in  the  Taxing  Officers  to  allow 
them  in  particular  cases,  and  as  to  particular  portions 
of  the  evidence. 

The  practice  of  those  Courts,  however,  is  open  to 
the  observation,  that  the  counsel  moving  for  new  trials 
there  are  generally  the  counsel  who  were  present  at  the 
trial,  and  whose  duty  it  is  to  take  such  notes  of  the 
evidence  as  will  serve  them  for  the  purpose  of  the 
motion ;  whereas  on  similar  applications  in  this  Court 
the  counsel  are  generally  strangers  to  what  has  passed 
at  the  trial.  I  have  therefore  enouired  of  the  Taxing 
Officers  of  this  Court  as  to  what  the  practice  has  been 
within  their  experience ;  and  the  answer  I  have  received 
from  Mr.  Follettf  who  is  one  of  the  most  able  and  ex- 
perienced of  these  Officers,  is  in  these  words :  — 


Malins 

V. 

Price. 


**  I  consider  it  to  be  the  practice,  on  application  for  a 
new  trial  of  an  issue  at  law,  to  allow  as  between  party 
and  party  the  costs  of  employing  three  counsel ;  that  is 
to  say,  the  two  counsel  in  the  cause  in  equity,  and  one 
of  the  counsel  engaged  on  the  trial  at  law;  and  to 
allow  for  the  counsel  in  equity  copies  of  any  notes 
which  may  have  been  made,  whether  by  counsel,  or  by 
the  attorney,  or  by  a  short-hand  writer,  of  the  evidence, 
&c.  at  the  trial. 

R  r  2  "I  understand 
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**  I  understand  that  there  was  formerly  a  good  deal  of 
difference  of  opinion  as  to  what  were  the  proper  costs 
on  such  occasions,  but  that  about  twelve  or  fourteen 
years  ago  a  case  arose  in  which  Mr.  Waineim-ight  was 
clerk  in  court  on  the  one  side,  and  Mr.  Sidney  Smith  on 
the  other ;  that  they  referred  the  case  to  Mr.  Mt'lls,  who, 
after  communicating  with  the  solicitors,  and  consulting 
with  Mr.  Jackson  and  others,  decided  the  practice  to  be 
as  above  stated,  and  the  costs  were  settled  accordingly. 

*^  These  cases  are  not  of  frequent  occurrence,  and  I  do 
not  myself  recollect  any  instance  of  such  a  taxation  oc- 
curring to  me,  either  while  I  was  in  practice  or  since ; 
but  I  understand  from  several  of  my  colleagues  to  whom 
such  cases  have  occurred,  that  the  practice  since  the 
period  above  mentioned  has  been  considered  settled, 
and  has  been  uniformly  acted  on.  And  I  find  by  refer- 
ence to  the  bill  of  costs  in  Ansdell  v.  GompertZj  taxed  in 
18S7)  which  I  have  procured  from  Sir  Giffin  Wilsorfs 
oflBce,  that  the  copies  of  the  short*hand  writer's  notes 
were  there  allowed  on  the  taxation  between  party  and 
party. 

*'  The  reason  of  the  rule  of  allowance  in  question  I 
take  to  be  this.  The  common  law  counsel  engaged  on 
the  trial  would  have  his  own  brief,  on  which  he  must 
be  presumed  to  have  made  sufficient  notes  for  bis  own 
use.  But  the  counsel  who  were  not  on  the  trial  would 
have  no  brief,  nor  any  knowledge  whatever  of  the  case 
they  were  to  argue,  except  the  brief  delivered  to  them 
for  the  motion.  This  brief  must  necessarily  contain 
either  a  statement  prepared  for  the  purpose,  of  what 
took  place  on  the  trial,  or  a  copy  of  some  document 
already  existing  containing  that  information.  The  prac- 
tice is,  therefore,  to  deliver  to  the  equity  counsel  copies 

of 
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of  any  notes  which  may  be  in  existence  of  the  proceed-         1845. 
ings  on  the  trial ;  such  notes,  as  the  case  may  be,  being 
taken  by  the  counsel,  or  by  the  attorney,  or,  as  more 
frequently  happens,  being  of  course  the  more  accurate, 
by  a  short-^hancl  writer. 

"  Of  course  the  costs  of  employing  the  short-hand 
writer  are  not  allowed,  but  only  the  same  charge  of 
3s,  4A  a  sheet  for  coj)ying  his  notes,  as  would  be  charged 
for  copying  the  notes  of  the  counsel,  or  any  other  docu- 
ment. And  it  should  be  borne  in  mind  that,  if  instead 
of  copies  of  notes  of  evidence,  the  solicitor  had  to  pre- 
pare a  statement  by  way  of  brief  for  his  counsel,  the 
charge  would  be  6s.  Sd.  a  sheet  for  drawing  such  state- 
ment, over  and  above  the  charge  of  35.  4e/.  for  copy- 
ing it. 

"  I  have  spoken  to  all  the  other  Taxing  Masters  on 
the  subject,  and  I  may  add  that  we  are  unanimous  in 
opinion  that,  assuming  the  case  to  be  one  properly  re- 
quiring that  the  counsel  should  be  instructed  as  to  the 
proceedings  on  the  trial,  the  costs  of  the  copies  of  the 
short-hand  writer's  notes  for  the  counsel  not  engaged  on 
the  trial,  ought,  according  to  the  practice  of  this  Court, 
to  be  allowed." 

[After  reading  this  certificate,  his  Lordship  pro- 
ceeded :  — ] 

I  cannot  help  thinking  that  there  is  a  great  deal  of 
good  sense  in  the  reason  here  given  for  the  allowance  of 
such  copies  in  a  Court  of  Equity.  It  is  the  duty  of  the 
solicitor  to  lay  before  counsel  the  most  perfect  state- 
ment he  can  of  what  took  place  on  the  trial,  and  he  will 
naturally  resort  to  the  short-hand  writer's  notes,  exercis- 
ing, 
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ing,  of  course,  a  discretion  as  to  the  parts  which  he 
inserts  being  essential  to  the  support  of  the  case.  In 
this  case,  the  question  at  issue  on  the  trial  was  a  very 
complicated  one ;  and  after  this  certificate  of  the  practice, 
my  order  must  be.  that  there  be  a  reference  back  to  the 
Taxing  Master  to  review  his  report,  and  to  exercise  his 
discretion  as  to  whether  the  short-hand  writer's  notes 
ought  to  have  been  furnished  to  the  counsel,  and  if  so, 
to  what  extent ;  and  to  tax  the  costs  accordingly ;  but 
to  allow  more  than  two  copies. 


1844. 
March  22* 

1845. 
Dec.  20. 


HILLS  V.  NASH. 


nnHE  bill  stated  that  in  the  month  of  Jptil  1840  llie 
Plaintiff,  who  was  a  corn  merchant,  entered  into  a 


joint  speculation  with  one  Nash,  deceased,  (ttie  father  of 
the  Defendants  of  that  name,  who  were  his  executors,) 


A  Defendant 

to  a  suit  for 

winding  up  a 

partnership 

has  a  right  to 

insist  that  the    and  with  the  Defendant  Caf-penier,  and  two  other  per« 

suit  shall  be  ^^^^  named  Sheppard  and  Webb,  for  the  purchase  and 
so  constituted  -*''  ^ 

as  that  the  sale  of  English  wheat;  the  terms  of  the  agreement  be-* 
bUidfng'on^all  ^^^^"  them,  which  was  a  verbal  one,  being,  that  they 
the  parties  to  should  be  interested  in  the  profits  and  losses  of  the  acl- 
ship  contract :  venture  in  the  proportions  of  the  quantities  of  foreign 

and,  there-        wheat   which    they   then    respectively    held   in    bond« 

fore,  a  bill  by  "^   .  r  \ 

one  against        That  these  proportions  were  afterwards  ascertained  to 

"^Inrrsin^r  ^^  °"^  ^^*'^'  '"  '"^^  ^  ^^"^^^  ''  ^^'^  Plaintiff,  9-9ths, 
joint  specula-  CarpcTiler^ 

tion,  for  an 

account  and  payment  of  the  Defendant's  contributory  share  of  an  alleged  loss  oa  the 
winding  up  of  the  concern,  was  held  to  be  defective  as  to  parties,  although  it  wu9 
alleged  and  proved  that  the  Plaintiff  had,  as  managing  partner,  made  all  the  ad- 
vances himself,  and  that  he  had  settled  with  and  released  the  other  copartners  ; 
and  it  was  held  that  an  undertaking  by  the  Plaintifl^,  to  bear  any  liability  which^ 
on  taking  the  accounts,  might  appear  to  siibsist  against  tlie  absent  partners  in  favour 
of  the  Defendant,  would  not  cure  the  defect. 


Nash. 
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Carpenter^  4-9ths,  Webb^  l-9th,  and  Sheppard  and  Nas/ij        1844. 
1-1 8th  each.     That  the  purchases  and  sales  under  the      ^^'^^ 
agreement  were  made  partly  by  the  Plaintiff  and  partly  v. 

by  Carpenter y  but  principally  by  the  Plaintiff;  that  the 
speculation,  after  having  gone  on  for  three  months, 
had  resulted  iii  a  loss  of  18,180/. ;  that  it  had  since  been 
HTOund  up,  and  all  liabilities  in  respect  thereof  fully 
Jischarged  by  the  Plaintiff;  that  Nasffs  share  of  the 
loss  was  1010/.;  that  Carpenter's^  having  been  ascer- 
tained by  arbitration,  had  been  settled  between  him  and 
the  Plaintiff;  that Skeppard  had  paid  his  share,  and  that 
fVebb  (who  was  insolvent)  had  been  released  by  the 
Plaintiff  from  his  share  without  any  payment ;  and  that 
none  of  those  parties  had  any  claim  upon  or  liability  to 
the  estate  of  Nask  in  respect  of  the  speculation.  The  bill 
prayed  an  account  of  all  sums  received  and  paid  by  the 
Plaintiff  under  the  agreement  on  the  joint  account  of 
himself  and  the  other  parties  ^to  the  adventure,  and 
payment  out  of  NasVs  estate  of  his  proportion  of 
tlie  loss. 

« 

Webb  and  Sheppard  were  not  made  parties ;  but  they 
were  examined  as  witnesses  on  the  part  of  the  Plaintiff, 
and  they  confirmed  by  their  evidence  the  aise  made  by 
the  bill. 

The  Defendants,  the  Nash's^  by  their  answer,  stated, 
that  they  knew  nothing  of  the  alleged  agreement  or 
speculation,  and  that  they  did  not  believe  that  their 
father  had  had  any  share  in  it;  but  submitted,  that  if  it 
should  appear  that  he  had,  JVebb  and  Sheppard^  as  well 
IS  Carpenter^  were  necessary  parlies  to  the  suit. 

On  the  hearing  of  the  cause  before  the  Master  of  the 
Elolls,  his  Lordship  overruled  the  objection  for  want  of 
parties,  and  made  a  decree  declaring  that  the  estate  of 

Nash 
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IS^'f.         Nash  was  liable  to  the  l-18tb  share  of  the  loss  incurred 

^^T^^^""^^*^      i»  the  speculation ;  and  an  account  was  directed  of  the 
Hills  '  i      r»i  •     -ir        j    i. 

V.  dealings  and  transactions  between  the  Plaintiff  and  tne 

^'^^^'  several  other  parties  to  the  speculation  in  respect  ihere- 
of;  and  the  Master  was  to  ascertain  what  loss  was  in- 
curred in  it,  with  liberty  to  state  any  circumstances 
specially  :  and  the  Plaintiff  undertaking  to  bear  all 
liabilities  (if  any)  which,  in  the  enquiry  so  directed, 
might  appear  to  subsist  against  Webb  and  Sheppard^  in 
favour  of  the  estate  of  Nash^  it  was  ordered  that  the 
Master  should  enquire  whether  there  were  any  and,  if 
any,  what  claims  outstanding  in  respect  'of  the  said 
speculation ;  and  further  directions  and  eosts  were  re- 
served. 

The  Defendants,  the  Nask\  appealed  from  the  decree ; 
and  the  appeal  now  coming  on  to  be  heard, 

Mr.  Wakefield  and  Mr.  J.  Parker  for  the  appellant^ 
renewed  the  objection  for  want  of  parties,  insisting  that 
it  was  of  the  essence  of  a  suit  of  this  nature  that  all  the 
parties  to  the  contract  should  be  concluded  by  the 
Master's  Report,  and  the  decree  to  be  founded  thereon. 
That  it  was  not  to  be  assumed  at  this  stage  of  the  cause 
that  the  speculation  had  resulted  in  a  loss,  or  that  the 
advances  had  been  made  by  the  Plaintiff  and  Carpenter 
only,  or  that  all  the  debts  and  liabilities  of  the  concern 
had  been  discharged.  If  any  one  of  those  allegations 
should  turn  out  to  be  untrue,  the  Appellants  might  have 
claims  for  contribution  against  Webb  and  Sheppardy  for 
which  they  were  not  bound  to  accept  the  undertaking 
given  them  by  the  decree.  The  coarse  adopted  by  the 
Plaintiff  was  a  singular  one ;  for  it  was  only  upon  the 
evidence  of  these  parties  that  he  was  entitleii  to  any 
decree  at  all ;  and  yet  it  was  only  on  the  supposition 
that  the  facts  deposed  to  by  them  were  true,  that  they 

could 
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could  be  competent  witnesses;  for,  as  parties  themselves         1844. 
to  the  speculation,  they  were  obviously  interested  in      ^^^^"^ 
nultiplying  the  number  of  the  other  parties  to  it,  in  v. 

order  to  diminish  their  own  share  of  liability.  Tlie 
Bank  Case  (a)  might  be  cited  on  the  other  side ;  but  the 
doctrine  of  that  case  was  not  now  the  law  of  the  Court. 
Z/mg  V.  Younge{b). 

Mr.  Romiliy  and  Mr.  Piggott  for  the  Respondent,  con- 
tended that,  according  to  the  case  alleged  and  proved 
by  the  PlaintifT,  Webb  and  Sheppard  were  not  necessary 
parties.  TRlit  if  the  Appellants  had  any  confidence  in 
the  truth  of  the  hypothetical  case  set  up  by  them  at  the 
bar,  they  were  not  without  their  remedy,  as  they  might 
themselves  file  a  bill  against  all  the  parties;  but  that  it 
si-as  not  reasonable  that  the  Plaintiff  should  be  embar- 
rassed in  his  remedy  by  a  mere  suggestion  that  the  case 
ivas  not  such  as  his  witnesses  had  deposed  to. 

Mr.  Wakefield  in  reply* 


The  Lord  Chancellor.  1843. 

DtC,  30. 

The  Plaintiff  is  a  corn-factor.  In  the  year  1840, 
be  engaged  in  a  speculation  with  the  testator  Nasli^ 
Carpentery  Sheppard,  and  Webb,  for  the  purchase  and 
sale  of  English  wheat.  The  purchases  and  sales  were 
to  be  made  by  the  Plaintiff  and  Carpentey-  —  but  princi- 
pally by  the^former  —  on  the  joint  account,  and  at  the 
Joint  risk.  The  respective  parties  were  to  be  interested 
in  the  adventure,  according  to  the  proportions  in  which 
tbej  held  foreign  wheat  at  the  time  of  the  agreement. 
T*he  dealing  continued  for  about  three  months;  at  the 
expiration  of  which  time  a  heavy  loss  had  been  sus- 
tained, 

(a)  2  Eq,  Cat.  Abr.  166.  j)L  7.  {&)  2  Sim,  360. 
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1 84?  1*.  tained,  amounting  to  upwards  of  18,000Z.  This  suit  was 
instituted  to  recover  from  the  personal  representatives  of 
Nask  his  proportion  of  this  loss. 


Hills 


V, 

Nash. 


The  Defendants,  the  executors,  by  their  answer  in- 
sisted that  Sheppard  and  Webb  were  necessary  parties  to 
the  suit.  The  Master  of  the  Rolls  overruled  the  objec- 
tion, and  the  Defendants,  the  executors,  have  appealed 
from  that  decision. 

If  the  Piaintiif  had  agreed  separately  with  each   of 
several  individuals  to  engage  witli  him  in  a  ^peculation  of 
this  sort,  and  that  each  should  be  interested  in  the  profit 
and  loss  in  a  certain  proportion,  a  bill  might  have  been 
filed  against  any  one  of  them  to  obtain  payment  of  his 
proportion  of  the  loss,  without  making  any  of  the  other 
contractors  parties ;  for  this  would  have  constituted  so 
many  separate  contracts.    But  in  the  present  case  all  the 
parties  mutually  contracted  with  each  other  to  engage  in 
this  speculation,  and  to  share  the  profit  or  loss.     It  was 
a  mere  case  of  partnership  in  a  particular  transaction 
or  series  of  transactions,  in  which  the  business  was  to  be 
transacted,  and   the   capital  advanced,  by  two  of  the 
partners.     According  to  the  general  rule,  therefore,  the 
bill  being  filed  for  an  account  of  the  partnership  trans- 
actions by  one  of  the  partners  against  some  of  the  other 
partners,  all  the  rest  ought  to  have  been  joined  as  par- 
ties to  the  suit.     Is  there  any  thing  then  in  this  case  to 
take  it  out  of  the  general  rule  ? 

The  circumstances  insisted  upon  are  these :  That 
S/ieppard  has  paid  what  is  stated  to  be  his  share  of 
the  loss,  and  has  obtained  a  release  from  the  Plain- 
tiff; that  fVebb  is  wholly  unable  to  pay,  and  has  been 
excused  by  the  Plaintiff;  that  the  case  between  Car- 
]}ent€r  and   the   Plaintiff  was   referred   to   arbitration, 

and 
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and  the  sum  awarded  has  been  paid  to  the  Plaintiff.  ISi^. 
But  none  of  these  transactions  are  binding  upon  Nask 
or  his  representatives,  or  can  in  any  way  affect  their 
rights.  It  does  not  appear  to  me  that  they  take  the 
case  out  of  the  ordinary  rule.  If  a  decree  should  be 
obtained  upon  this  record,  it  will  not  have  any  force 
against  those  who  are  not  parties  to  the  record.  It 
would  not  be  binding  upon  them,  if  any  dispute  should 
arise  between  these  parties  or  any  of  them  and  Nash's 
executors  as  to  the  proportion  of  their  contributions, 
or  of  their  obligation  to  contribute  to  the  loss,  or  re* 
spccting  any  other  matter  arising  out  of  this  trans- 
action. 

I  think,  therefore,  the  objection  for  want  of  parties 
ought  in  this  case  to  have  been  allowed.  This  is  the 
conclusion  to  which  I  have  come,  though  it  is  not 
without  doubt  and  hesitation  that  I  have  differed  from 
the  Master  of  the  Rolls  upon  a  point  of  this  nature. 


600 
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1B4*. 


1B44. 
Fe\  5. 

IS'IS. 
Dec,  20. 
Mere  neglect 
of  duty  in  an 
executor,  as, 
for  instance, 
the  omission 
to  invest 
balances  pur- 
suant to  a 
direction  in 
the  will,  if  un- 
accompanied 
by  fraud,  is 
not  such  mis- 
conduct as  to 
disentitle  him 
to  the  general 
costB  of  a 
^uit  for  the 
adminis- 
tration of  the 
estate,  al- 
though it  may 
subject  hiifi  to 
the  costs  of 
Ko  much  of 
the  suit  as 
was  occa- 
sioned by  such 
neglect. 


HEIGHINGTON  v.  GRANT. 

rilHIS  was  an  appeal  from  a  decretal  order  of  the 
-*-  Muster  of  the  Rolls,  by  wliich  an  executor  and 
trustee,  who  had  been  charged  by  the  decree  with  com- 
pound interest  at  5  per  cent,  (a),  on  balances  which  lie 
had  retained  in  his  hands,  and  with  the  costs  of  so  much 
of  the  suit  as  sought  to  charge  him  with  such  interest 
(the  costs  of  the  rest  of  the  suit  being  reserved)  was,  oq 
further  directions,  allowed  his  costs  of  the  rest  of  the 
suit,  as  between  solicitor  and  client,  out  of  the  estate. 

Mr.  Wakefield  and  Mr.  Shebbeare^  for  the  appeal,  con- 
tended that  the  order  on  further  directions  was  incon- 
sistent with  the  decree ;  for  that  an  executor  was  never 
charged  with  compound  interest  at  5  per  cent.,  unless 
for  misconduct  so  gross  as,  if  not  to  make  him  liable 
for  the  costs  of  the  whole  suit,  at  all  events  to  disentitle 
him  to  receive  his  costs  of  any  part  of  it.  Raphael  v. 
Bockm  (i),  Tebbs  \»Carpenta'  (c),  Crickelt  v.  Betkime  (</)  ; 
and  that  in  this  case,  if  the  Defendant  had  not  disputed 

his 


(a)  By  the  terms  of  the  decree 
the  Master  was  directed  to  take 
an  account  of  the  balances  which 
had  remained  in  the  hands  of  the 
Defendant  at  the  end  of  each 
year  since  the  testator's  death, 
and  to  compute  interest  at  5  per 
cent,  on  such  balances;  and  in 
talking  that  account  he  was  to 
make  annual  rests. 

The  Master  in  proceeding 
upon  this  decree  computed  in- 
terest on  the  balances  from  the 
times  when  they  were  respec- 
tively found  to  have  been  in  the 


Defendant's  hands,  without  add- 
ing such  interest  to  the  priacipai 
at  the  end  of  each  year ;  and  the 
Master  of  the  Rolls  overruled 
exceptions  taken  by  the  FlaintilT 
to  that  report ;  but  on  appeal  to 
the  Lord  Chancellor  (Co//ni/<am), 
his  Lordship  reversed  that  de- 
cision, and  held  that  the  cficct 
of  that  form  of  decree  was  as 
stated  in  the  text. 

{b)  11  Vet,  92.,  13  VcM,  590, 

{c)  I  Madd,  290, 

((/)  1  J.  4-  W,  sue. 


j^ 
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his  liability  for  such  interest,  the  suit  would  never  have         ]84<4*« 
been  instituted.  ^^^'^''^'^^^^ 

HKItilllNGTOIf 

Mr.  Russell  and  Mr.  T.  Parker^  for  the  Respondent,  Grant. 
shewed  from  the  record  that  the  dispute  about  interest 
had  not  been  the  only  occasion  of  the  suit,  inasmuch  as 
the  bill  not  only  prayed  the  general  execution  of  the 
trusts  of  the  will,  but  contained  other  charges  of  mis- 
conduct against  the  Defendant  which  had  not  been  sub- 
stantiated ;  and  they  relied  upon  Flanagan  v.  Nolan  (a), 
and  Travers  v.  Townsend  (6),  as  shewing  that  executors 
were  not  disallowed  their  costs,  unless  their  accounts  were 
falsified,  or  their  misconduct  were  such  as  to  amount  to 
fraud ;  and  that  the  mere  omission  to  invest  balances 
was  not  considered  to  be  misconduct  of  that  nature. 

Mr.  Wakefield^  in  reply,  insisted  that  the  accounts  of 
the  executors  had  in  this  case  been  falsified ;  but  the 
only  instances  he  referred  to  in  support  of  that  asser- 
tion were  a  few  items,  claimed  by  the  executors  in  their 
discharge,  as  expenses  incurred  in  the  execution  of  the 
trust,  and  which  had  been  partially  disallowed  by  the 
Master. 

The  Lord  Chancellor.  184S. 

Dec.  20. 

Where  accounts  are  said  to  be  falsified,  it  means 
that  they  contain  charges  in  the  nature  of  fraud.  It 
does  not  follow,  because  charges  are  fixed  by  the  party 
at  a  certain  sum,  and  the  Master  thinks  them  too  large, 
that  therefore  the  accounts  are  falsified. 


The  Lord  Chancellor. 

This  was  an  appeal  from  a  decree  on  further  di- 
rections 

(a)  I  MoUoy,  84.  {b)  Ibid.  495, 
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1845.        rections  by  the  Master  of  the  Rolls  as  to  the  question 

„^^~^^*^1    of  costs.     The  suit  was  airainst  the  Defendant  as  exe- 
Heigiunoton  ^  "      ^     ^ 

V,  cutor  of  the  will  of  Robert  Heighington  for  the  adminis- 

^"ANT.  Oration  of  the  testator's  estate.  The  bill  prays  that  the 
rights  of  the  Plaintifls  under  the  will  may  be  declared 
and  ascertained ;  that  an  account  may  be  taken  of  the 
personal  estate,  not  specifically  bequeathed,  and  of  «uch 
part  as  had  been  received  by  the  Defendant  or  might 
have  been  received,  but  for  his  wilful  default ;  that  an 
account  may  also  be  taken  of  the  testator's  debts,  funeral 
expenses,  &c. ;  and  that  the  balance  may  be  ascer- 
tained ;  and  that  the  Defendant  may  be  charged 
with  interest  on  the  balances  in  his  hands  with  proper 
rests,  &c. 

The  bill  charged  that  the  Defendant  had  not  invested 
the  residue  as  directed  by  the  will,  and  had  employed 
the  money  in  his  business  as  a  banker  and  shopkeeper. 
The  Defendant  admitted  that  he  had  not  invested  the 
money,  but  denied  that  be  had  employed  it  in  his  busi- 
ness ;  and  he  gave,  among  other  things,  as  an  explanation 
of  the  reason  for  not  having  invested  it,  that  he  had  to 
pay  money  from  time  to  time  'in  and  about  the  main- 
tenance and  support  of  the  testator's  family,  agreeably  to 
the  directions  of  the  will.  He  admitted  that  he  had 
made  interest  of  the  money. 

The  Plaintiffs  failed  in  that  part  of  their  case  by 
which  they  sought  to  charge  him  for,  what,  but  for  his 
wilful  default,  he  might  have  received.  The  Master  of 
the  Rolls,  under  these  circumstances,  directed  that  the 
Defendant  should  have  the  costs  of  the  suit,  with  the 
exception  of  the  costs  of  that  portion  of  it  which  the 
Defendant  had  been  ordered  to  pay  to  the  Plaintiffs. 
The  Plaintiffs  object  to  this  part  of  the  decree.  The 
cause  had  been  several  times,  and  in  its  different  stages, 

.before 
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before  the  Master  of  the  Rolis^  and  he  states,  that  this        1845. 
second  charge  in  the  bill  had  led  in  the  progress  of  the  xjJ^^j^qj^ 

cause  to  much  discussion.  .  r. 

Grant. 

No  case  of  fraud  was  established  against  the  De- 
fendant ;  neither  were  his  accounts  falsified  in  any  mate- 
rial particular.     But,  undoubtedly,  he  ought  to  have 
invested  the  property  agreeably  to  the  directions  of  the 
will.    In  omitting  to  do  this,  he  was  guilty  of  negligence, 
and  was  properly  charged  with  the  costs  arising  out  of 
that  part  of  the  case.     With  respect  to  the  other  part  of 
the  charge,  the  decision  was  in  his  favour,  and  he  must, 
therefore,  in  all  matters,  except  as  to  that  for  which  he 
has  paid  the  penalty,  be  taken  to  have  acted  correctly. 
I  am  of  opinion,  therefore,  that  he  is  entitled  to  costs  as 
to  the  rest  of  the  suit,  and  more  especially  as  those  costs 
have  been  occasioned,  in  fact,  by  the  unfounded  charge 
made  against  him.     In  the  case  of  Flanagan  v.  Notan^ 
the  Lord  Chancellor  Hart  observed  :  "  The  Court  does 
not  visit  the  improper  holding  of  money,  if  there  is  no- 
thing more,  farther  than  by  charging  the  executor  with 
interest ;  but  if  his  account  is  falsified,  if  anything  like 
fraud  appears,  then  the  Court  gives  costs  against  him." 
And  again,  ''  he  may  have  had  a  balance  in  his  hands, 
and  may  be  charged  with  interest  on  it ;  and  he  may, 
nevertheless,  be  entitled  to  have  his  costs  against  the 
fund,  if  he  has  kept  a  regular  account,  and  furnished  it 
correctly." 

In  the  case  of  Trovers  v.  Tovmsend  the  same  learned 
judge  observes:  "  If  the  evidence  had  gone  to  the  extent 
that  the  executor  should  be  charged  with  a  sum  of 
money  lost  by  his  default,  yet  if  he  had  come  in  with  a 
just  account  which  was  not  surcharged  or  falsified,  al- 
tliough  the  executor  must  pay  in  that  case  the  par- 
ticular costs  incurred  in  establishing  the  matter  of  charge 

asninst 
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1845*        against  himself,  he  should,  notwithstanding,  have   had 

„^^^^^      allowed  to  him  reasonable  costs  of  suit,  and  passiniF  his 
Hbighington  . 

V.  account.     Nor  is  there  anything  more  reasonable  than 

RANT.       ^j^^^   ^^   executor   answering   his   duty   of  accounting 

fairly  should  have  his  costs.  I  have  often  heard  it  laid 
down  as  a  principle,  by  some  of  the  greatest  judges,  that 
an  executor,  though,  in  the  result,  made  answerable  for 
default  by  reason  of  loss  incurred  through  neglect,  or 
chargeable  with  interest  for  retaining  money  in  his 
hands,  yet,  if  there  was  nothing  beyond  such  n^li- 
gence  or  detention  of  money  against  him,  is  still 
entitled  to  the  costs  of  the  suit.  So  in  Raphael 
v.  Boehm  before  Lord  Eldoriy  though  the  executor 
was  charged  with  compound  interest,  he  got  his 
costs.  Sir  AntJumy  Hart  makes  this  observation  in 
speaking  of  that  case :  —  ^'  I  was  counsel  in  Raj^hael  v. 
Boehm.  Costs  were  not  given  against  the  executor  in 
that  case,  and  either  the  Vice  Chancellor  or  the  Re- 
porter mistook,  if  it  is  said  in  Tebbs  v.  Carpenter  that 
costs  were  given  against  the  executor  in  Raphael  v. 
Boehm.  He  was  charged  with  compound  interest,  but 
he  got  his  costs.'* 

The  Court  does  not  visit  the  improper  holding  of 
money,  if  there  is  nothing  more,  further  than  by  charging 
the  executor  with  interest ;  but  if  his  account  is  falsified, 
if  any  thing  like  fraud  appears,  then  the  Court  gives 
costs  against  him.  I  am  of  opinion,  therefore,  with  the 
Master  of  the  Rolls,  that  the  Plaintiff  is  entitled  to  the 
costs  which  have  been  awarded  to  him  bv  the  decree. 
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1845. 


Ex  parte  VAN  SANDAU.  AprU  30. 

May  6. 
^^  July  3. 

npHE  order  of  the  Court  of  Review  restraining  Mr.         i846. 
"■-    Van  Sandaii  from  prosecuting  his  action  for  false       ^P^^^* 
imprisonment    against  Messrs.  Turner    and   Hensman  commitment 
having  been  discharged  by  the  Lord  Chancellor,  as  ought,  in 
above  reported  (a)»  the  demurrer  put  in  by  him  to  the  \y^  prefaced 

Defendant's   plea    came   on   for   arimment  before  the  by  an  expresi 

'  °  adjuclication 

Court  of  Queens   Benchi   and   was  allowed,   on  the  that  the  act 

ground  of  a  defect  of  averment  in  the  plea,  relative  to  ?°'"Pl"'l^^?f 

°  r      »  ]g  a  contempt ; 

the  waikrrant  of  commitment,  thereby  leaving  all   the  but  the  ab- 
questions,  which  had  been  raised  in  this  Court  on  the  adjudicaUon 

validity  of  the  order  of  commitment,  undecided.  '« "^^  f  ^ 

ground  for 

discharging 
In   that  state  of  things  the  appeal  petition  of  Mr.   suchanonlar 

Van  Sandau  now  came  on  again,  and  the  several  points  larit?.^^ 

raised  on  the  former  occasion  were  airain  discussed  by      .  ^' ".  "<>* 

°  irregular  to 

engraft  upon 

Mr.  Bagshawe  and  Mr.  Eoli  for  the  petitioner.  an  order  of 

commitment 
an  order  that 
Mr.  SwanstoHy  Mr.  K.  Parker^  and  Mr.  Simon  contra,    the  party 

committed 

As  to  the  regularity  of  the  order  in  directing  pay-  costs  ofhis 

ment  of  costs,   charges,  and   expenses,  the  following  f^^^Tf'' 

additional   cases   were   cited   on   the   part   of  the   re-  order  extend 

spondents.     BuUen  v.  Ovei;  (4),   Lemiard  v.  Atlwell  (c),  exjSw  1^"*^ 

Bishop  V.  Willis  (d).  well  as  costs, 

it  is  to  that 
extent 
On  a  subsequent  day  irregular. 

T/ie  Lord  Chancellor  said  :  —  I  have  considered       Ju/y  J. 
this  case  with  great  anxiety  at  diiTerent  times;  but  I 

think 

(a)  Suprtt^  p.  445.  (c)  17  Va.  385. 

{h)  16  Vet.  141.  {d)  5  Jieav.  85.  n. 

Vol.  I.  S  8 
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1845.        think  I  ought  not  to  interfere  at  this  stage  of  the  pro- 
^^^^/       ceedinffs,  unless  Mr.  Van  Sandau  will   consent  not  to 

JojX  parte  ° 

Van  Sandau.  proceed  further  with  the  actions ;  for  I  cannot  tell  at 

present,  in  what  way  or  on  what  scale  the  jury  will 
award  damages.  If  Mr.  Van  Sandau  will  consent  to  go 
before  the  Master,  I  will  dispose  of  all  the  questions  as 
to  costs;  but  if  he  b  determined  to  go  on  with  the 
action,  I  will  see  first  what  the  jury  do,  for  if  I  disposed 
of  the  costs  now,  I  might  be  giving  him  costs  which  the 
jury  would  afterwards  include  in  the  amount  of  damages 
which  they  award  him. 


Mr.  Van  Sandau  having  consented  to  these  terms,  the 
case  stood  over  for  the  Lord  Chancellor's  final  judgment. 


184«,  2%^  Lord  Chancellor. 

Apm  25. 

It  has  been  agreed  between  the  parties  in  this  case 
that  all  the  matters  in  controversy  between  them,  in- 
cluding the  action  in  the  Court  of  Queen's  Bench, 
should  be  left  to  my  decision,  and  I  have,  in  order  to 
prevent  further  litigation,  undertaken  the  task  of  finally 
settling  these  disputes. 

The  first  question  to  be  considered  is  the  validity  of 
the  order  of  commitment  of  the  4th  of  February  1844. 
The  order  recites  a  petition  charging  Mr.  Van  Sandau 
with  having  written  and  published  a  libel  reflecting  on 
the  conduct  of  the  petitioners  as  solicitors,  in  a  matter 
depending  in  the  Court  of  Bankruptcy,  and  upon  the 
learned  Chief  Judge  of  the  Court  of  Review. 

The  libel  is  set  out  in  a  schedule  to  the  petition  and 
in  the  order,  and  the  petitioners  pray  that  Mr.  Van 
Sandau  may  be  committed  to  the  Queen's  Prison  for  his 
contempt  of  the  Court,  and  that  a  warrant  may  issue  for 

that 
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that  purpose,  and  that  Mr.  Van  Sandau  may  be  ordered        1845. 
to  pay  to  the  petitioners  the  costs^  charges,  and  ex-  •  ^^^^^ 
pences  of  that  application,  and  incident  thereto.  Van  Sandau. 

When  this  case  was  before  me  on  a  former  occasion, 
I  observed  that  the  main  question  as  to  the  validity  of 
the  order  would  depend  upon  the  consideration  as  to 
whether  there  was  in  this  case  a  sufficient  adjudication 
of  a  contempt  having  been  committed. 

The  order  is  in  these  terms,  '^  that  the  said  Andrem 
Van  Sandau  do  stand  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  for  his  contempt  of  this 
Court  in  writing,  printing,  and  publishing  the  aforesaid 
printed  paper,  so  set  out  as  aforesaid  in  the  schedule  to 
the  said  petition." 

The  sufficiency  of  the  order  was  questioned  in  the 
action  which  was  then  depending  in  the  Court  of 
Queen's  Bench.  The  learned  judge  of  that  Court  did 
not,  however,  decide  the  point;  the  defects  in  the  war* 
rant  of  commiunent  rendering  it  unnecessary.  The 
qoestion,  therefore,  still  remains  to  be  determined. 

It  was  said  on  the  part  of  the  respondents,  that  when 
the  Court  orders  a  party  to  be  committed  for  his  con- 
tempt in  writing  and  publishing  a  paper  which  is  set  out 
in  the  order,  this  amounts  to  an  adjudication.  It  was 
contended,  that  it  was  a  sufficient  averment  that  he  had 
written  and  published  the  paper  so  set  out,  and  tliat  in 
so  doin^  he  had  been  guilty  of  a  contempt.  If  this  form 
of  order  had  been  used  for  the  first  time  upon  the  pre- 
sent occasion,  and  there  were  no  precedents  to  appeal 
to  on  the  subject,  I  should  have  come  to  the  conclusion 
that  the  order  was  insufficient.  I  should  have  con- 
sidered it  necessary  that  there  should  have  been  a  direct 
and  distinct  adjudication,  and  not  by  way  of  inference 

S  s  2  and 
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1845.       and  argument  merely,  that  the  par^  accused  had  oom- 

^~^^V^     mitted  the  act  complamed  of,  and  that  sudi  act  was  a 

Van  Sandau.  contempt  of  the  Court ;  that  the  order  ought^  in  these 

respects,  to  have  contained  precise  statements  corre- 
sponding, in  substance,  with  the  order  of  Lord  CoUenham^ 
in  the  case  of  Mr.  Lechmere  Charlton  (a)f  of  Lord 
Brougham  in  WelUsleif  v.  The  Duke  of  Beaxfart  (6)9  of 
Lord  Hardmcke  in  the  case  of  Martin  in  1747  (c)^  and 
of  the  same  learned  Judge  in  some  other  cases.  But  I 
find,  upon  enquiry  and  upon  examination  of  the  prece- 
dents in  cases  of  commitment  for  contempt,  that  there 
are  so  many  instances,  at  difierent  periods,  upon  the 
records  of  the  Court,  in  which  the  form  used  in  the 
present  case  has  been  adopted,  and  without  question, 
that  I  think  I  should  not  be  justified  in  dischaiging  the 
order  upon  this  objection. 

In  the  case  of  the  printer  of  the  St*  Jameis  Eoemng 
Post{d)f  it  appears  that  certain]  libellous  observations 
had  been  published  rdative  to  the'  proceedings  and 
parties  in  a  cause,  depending  in  the  Court  of  Chanceiy. 
Complaint  was  made  to  the  Court,  and  it  was  prayed 
that  the  parties  might  stand  committed  to  the  prison  of 
the  Fleets  which  was  ordered  accordingly.     The  order 
is,  in  substance,  the  sane  as  in  the  present  case.     After 
stating  the  complaint,  .md  referring  to  the  evidence,  it 
runs  thus :  '^  It  is  ordm^ed  that  Mart/  Read  and  John 
Hugginson^  for  their  contempt  of  this  Court,  do  stand 
committed  to  the  prison  of  the  Fleet.^'     So  in  Morgan  v. 
Jones  10th  Jtt/y  1745,  before  the  same. learned  Judge 
(Lord  Hardwicke)f  the  charge  was  that  Lettice  Jones  had 
beaten  the  person  who  had  served  a  subpoena  upon  her. 
The  order,  after  stating  the  complaint  set  forth  in  the 
affidavit,  proceeded  thus :  '^  It  is  ordered  that  the  said 

Leilice 

(a)  2  My.  4-  Cr.  5\€.  (c)  9  R.  ^  My.  674.  n. 

(b)  2B.^  My.  659.  (d)  2  M.  469. 
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LeUice  Jones  be  committed  to  the  prison  of  the  Meet  for       1845. 
ber  contempt  in  beating  the  person  who  came  to  serve     ^^P^^^^^ 
the  said  subpoena."    So  in  Fatherly  v.  Preston  also,  be-  Yam  Sandau. 


fore  Lord  Hardanckey  on  the  26th  of  March  174>8,  the 
complaint  was,  tliat  Pamell  had  married  a  ward  of  the 
Court,  and  it  was  ordered  that  Pamell  for  the  said 
offence,  should  stand  committed  to  the  prison  of  the 
Fleet*  A  like  form  of  order  was  adopted  in  a  similar 
case  by  the  Lord  Chancellor  in  November  1751,  and  by 
Lord  EkUm  in  the  case  of  Priestley  v.  LanUf  (a).  In 
the  matter  of  Quicks  20th  of  December  1806,  the  peti- 
tioner complained  of  the  publication  of  a  case  then  be- 
fore the  Court,  accompanied  with  reflections  on  the 
Court  and  the  parties.  It  was  ordered,  (as  in  the  pre- 
sent instance,  without  any  express  adjudication,)  **  that 
2Tumas  Crowe  and  Maty  his  wife,  for  their  contempt  in 
writing  and  causmg  the  said  writing  to  be  printed  and 
published,  and  the  said  James  Delahay  for  his  contempt 
4d  printing  and  publishing  the  same,  do  stand  com- 
mitted to  the  prison  of  the  Fleet!^ 

It  is  unnecessary  to  proceed  further  in  citing  prece- 
dents of  this  nature,  for  although  I  consider  the  form 
of  the  order  adopted  by  Lord  Cottenham  in  Lechmere 
Charlton*s  case  and  the  other  forms  to  which  I  before 
referred  as  the  more  proper  and  correct  forms,  yet  I 
<»nnot  venture  in  the  face  of  these  precedents,  to  dis- 
charge the  present  order  as  insufficient  and  invalid. 

Another  objection  made  to  the  order  is,  that  it  directs 
the  payment  by  Mr.  Van  Sandau  of  the  costs  of  the 
application.    It  certainly  is  not  usual  in  cases  of  com- 
mitment for  contempt,  to  direct,  in  the  order  of  com- 
.mitment,  tliat  the    party  committed   should  pay  the 

complainant's 
(a)  6  Vney^  421.,  and  Reg.  Lib.  B.  1800«  L  525. 

Ss  3 
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1845.       complainant's  costs*    The  ordinary  course  is  to  oonfioa 

^t^V^*^     the  order  merely  to  the  commitment.     But  whea  the 

Van  Sandau.  party  applies  to  be  discharged^  the  Coarty  if  it  thinks 

proper,  directs  the  payment  of  the  costs  as  a  condition 
of  his  liberation.  I  have  been  furnished  with  many 
precedents  upon  the  subject,  some  of  them,  in  cases  of 
great  and  aggravated  misconduct,  in  all  of  which  the 
order  of  commitment  is  silent  as  to  the  costs,  but  which 
were  afterwards  ordered  to  be  paid  as  a  condition  of  the 
offender's  discharge. 

But  although  this  is  the  usual  course  of  proceedings 
yet  as  the  Court  of  Review  had  jurisdiction  over  the 
subject  matter  of  the  petition,  it  had  a  right  to  adjudicate 
as  to  the  costs  in  the  order  of  commitment  by  its  general 
authority.  In  cases  where  application  is  made  to 
commit  for  a  contempt  in  the  breach  of  an  injunction, 
and  the  Court  decides  that  a  breach  has  occurred, 
but  not  a  contemptuous  breach,  and  there  1%  conse- 
quently, no  commitment,  the  Court  will  order  the  De- 
fendant to  pay  the  costs  of  the  application.  Bullen  v. 
Ovey  (a),  and  Leonard  v.  Attwell  (b)  are  instances  of  this. 
The  inference  from  those  cases  is,  that  the  postpone* 
ment  of  any  order  as  to  the  costs,  where  the  party  is 
committed,  is  merely  a  rule  of  convenience,  and  not 
binding  on  the  Court. 

A  further  objection  has  been  made  under  this  head 
that  the  order  is  not  confined  to  costs,  but  directs  the 
payment  also  of  the  petitioners'  charges  and  expences. 
I  think  the  order  ought  not  to  have  gone  to  this  extent 
I  must,  therefore,  direct  it  to  be  varied  by  striking  out 
the  words  "  charges  and  expences."  The  consequence 
will  be,  that  if  Mr.  Van  Sandau  insists  upon  it,  there 

must 

(a)  16  Vaey,  HI.  (b)  17  Twry,  585. 


CASES  IN  CHANCERY.  611 

must  be  a  new  tasmtion  under  this  order.     la  other        1845. 
respects,  the  order  must  be  affirmed. 


Bx  parte 
Van  oandau. 


Next^  as  to  the  Order  of  the  8th  oi  February  1844. 
It  was  founded  upon  an  application  to  vary  the  minutes 
of  the  former  order,  but  not  upon  the  ground  to  which 
I  have  just  adverted.  There  is  no  reason,^  therefore,  to 
disturb  this  order,  more  especially  as  the  minutes  have 
no  longer  any  operation,  the  order  founded  upon  them 
having  been  passed  and  entered. 

There  is  nothing  to  impeach  the  other  order  of  the 
same  date,  the  8th  of  February  1 844^  or  the  two  orders 
of  the  17th  of  the  same  month  of  February^ 

This  brings  me  to  the  consideration  of  the  warrant 
under  which  Mr.  Van  Sandau  was  arrested,  and  which 
bears  date  on  the  19th  of  February  1844.  The  original 
warrant  was  produced  at  the  hearing.  By  some  mis- 
take or  negligence  the  seal  of  the  Court  was  not  af- 
fixed to  it.  This  is  contrary  to  the  31st  Order  of  the 
Rules  and  Orders  of  the  12th  of  January  1832,  which 
requires  that  the  process  of  the  Court  should  be  under 
the  seal  of  the  Court  Without,  therefore,  entering  into 
the  consideration  of  the  other  objections  which  were 
argued  at  the  bar,  I  am  of  opinion  that  this  defect 
rendered  the  warrant  invalid. 

Mr.  Van  Sandau  afterwards  applied  for  his  discharge. 
Two  orders  of  the  same  date,  viz.  the  21st  of  Fc^ 
bruary  1844,  the  one  a  conditional  and  the  other  an 
absolute  order,  were  made  for  his  discharge.  Con- 
sidering that  he  had  been  apprehended  under  an  in- 
sufficient warrant,  I  think  I  ought  to  discharge  the 
conditional  order.  The  other,  of  course,  must  remain. 
The  consequence  of  discharging  the  conditional  order 

S  s  4  will 
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1845.        will  be^  that  Mr.  Van  Sandau  will  be  entitled  to  reoeive 
^r^^!/      back  the  costs  of  that  order. 

jBx  parte 
Vam  Sandau. 


The  only  question  that,  remains  to  be  decided,  relates 
to  the  action  depending  in  the  Court  of  Queen's  Bench* 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  a 
verdict  against  the  Defendants  upon  the  issue  joined  on 
the  plea  of  Not  Guilty.  But  adverting  to  all  the 
circumstances  before  me,  and  to  the  fact  that  the  action 
could  have  been  maintained  only  in  consequence  of  a 
defect  in  the  course  of  the  proceedings,  I  think  very 
moderate  damages  will  be  sufficient  to  satisfy  the  jus- 
tice of  the  case.  I  accordingly  shall  assess  such 
damages  at  10/.  upon  the  whole  record^  and  dii^ct  the 
Taxing  Master  of  the  Court  of  Bankruptcy  to  tax  the 
costs  of  the  action,  as  they  would  be  taxed  in  the 
Court  of  Queen's  Bench. 
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OLDFIELD  i;.  COBBETT.  Juit^zx. 

r  Dec.  15. 

nPHIS  was  a  motion  on  behalf  of  the  Defendant,  An  npplica- 
who  was  sued  as  executor  of  his  father,  for  leave  ^^{^^  „^ 
to  defend  the  suit  in  formd  pattperis.  The  motion  was  executor,  for 
founded  on  an  affidavit  of  tlie  Defendant,  stating,  in  fend  the  suit, 
addition  to  the  usual  declaration  of  poverty,  that  he  ^fo/mdpau- 
had  been  prevented  by  an  injunction  from  possessing  fused,  though 
himself  of  any  assets.  The  application  had  been  refused,  JjJ  addition  to 
but,  as  it  was  said,  with  some  hesitation,  by  Vice-  afSdavit,he 
Chancellor  Knight  Bruce.  Zdl^X 

vented  by  an 

Mr.  Tempki  Mr.  Teed^  and  Mr.  Addis^  appeared  in  from  re^ifing 
support  of  the  motion.  *"X  a^^^js, 

^'^  and  semble, 

the  result 
Mr.  IFak^fieldf  contrh^  raised  a  preliminary  objection,  would  haTc 

that  the  Defendant  had  some  time  before  been  com-  if  be  had 

mitted   under   an   attachment  for  nonpayment  of  the  •worn  that 

there  were 
costs  of  certain   proceedings   in    the   suit,    and   that,  no  assets. 

although    he  had   been  since    discharged    under  the  -£*^'^if** 

statute  of  48  G.  3.  c.  128.  {a)  (the  sum  for  which  he  was  m  contempt 

detained  being  under  20/.),  a  discharge  under  such  cir-  menTof  costs 

cumstances  did  not  clear  his  contempt,  or  consequently  in  the  suit,  is 

entitle  him  to  move,  it  being  expressly  provided  by  the  prevented 

statute  that  notwithstanding  the  discharge  of  any  debtor  JT^™  ""o^ing 

under  it  the  judgment  whereupon   he   was   taken   or  defend  it  m 

chariied  in  execution  should  nevertheless  continue  and  fi'^^^P^*"^ 

o  peru, 

remain  in  full  force  to  all  intents  and  purposes  except      Whether 
as  to  the  taking  of  him  in  execution.  underThe'Js 

Ol)     G.  5,  c.  123. 
of  a  party  de- 
(a)  Extended  by  1  &  S  Vict,  c.  1 10.  «•  18.,  vid.  Tohon  v.  Byket^  tained  under 

sup.  p.  439.  process  of 

contempt  for 
nonpaprment  of  costs  under  20/.  has  the  effect  of  clearing  bis  contempt  so  as  to  en- 
title him  to  roo?e.    Qt/. 
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COBBITT. 
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On  the  other  hand,  it  was  insisted  tliat  the  discharge 
under  the  statute  put  an  end  to  the  contempt  and  to 
all  disabilities  consequent  on  it 

The  Lord  Chancellor  (after  conferring  with  the 
Registrar)  said :  —  I  am  told,  Mr.  Wakefield^  that  the 
circumstance  of  a  party  being  in  contempt  is  no  ob- 
jection to  his  making  the  common  application  to  sue  in 
form&  pauperis.  What  difference  is  there  between  that 
and  a  special  application  ? 

The  argument  then  proceeded  upon  the  merits. 

In  support  of  the  motion,  Thompson  ▼.  Tliompson  (a), 
and  Perrot  v.  Britten  (i),  were  cited ;  and  Paradice  v. 
Shepherd  (c),  in  which  a  similar  application  was  refused, 
was  attempted  to  be  distinguished  on  the  gpronnd  that 
there  was  in  that  case  nothing  but  the  common  affidavit, 
and  therefore,  for  any  thing  that  appeared}  the  Defisnd- 
ant  might  have  had  assets. 

The  Lord  Chancellor  observedi  that  it  appeared 
from  the  last  edition  of  Mr.  Beamei  book  on  CosU^  that 
both  Perroi  v.  BriUen^  and  Thompson  v.  Thompson^  were 
decided  on  the  ground,  that  the  Defendant  was  bene* 
ficially  interested,  and  on  tliat  ground  only. 


Bee*  13.  The  LoRD  CHANCELLOR. 

The  Defendant,  who  was  sued  as  executor  of  his 
father,  moved  for  leave  to  defend  in  formd  pauj^eris. 
He  relied  upon  an  affidavit,  in  wliich  it  was  stated  that 
he  was  prevented  from  receiving,  and  did  not  receive 

any 

(a)  1  Dan.  Pr,  42.  (c)  1  Dick,  136. 

lb)  M.  R.  18th  March  1855, 
cited  i  n  Beames*  Cot  is,  2d  cd.  p .  7  9 . 
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any  part  of  the  testator's  estate  in  consequence  of  an 
injunction  issued  before  probate  was  granted. 

The  right  to  sue  in  form&  pauperis  originated  in 
the  statute  of  Hen,  7.  This  and  the  subsequent  sta* 
tute  of  Hen.  8*  are  confined  to  actions  in  the  courts  of 
common  law,  and  do  not  extend  to  Defendants*  The 
courts  of  equity  have  adopted  the  principle  of  these 
statutes,  and  proceeding  further,  have  extended  the 
relief  to  the  case  of  Defendants.  But  in  no  instance  has 
the  privilege  ever  been  exercised  either  by  a  Plaintiff  or 
Defendant  suing  in  a  representative  character,  as  exe- 
cutor or  administi*ator. 


1845. 


Oldfield 

CklBBBTTt 


Lord  Hardwicke^  in  the  case  of  Paradice  v.  Shepherd 
said,  that  **  on  search  no  precedent  could  be  found 
either  in  Chancery  or  in  the  courts  of  common  law, 
of  the  making  an  executor  or  administrator  to  sue  or 
defend  injbrmd  patq)eris"  This  judgment  was  given  in 
the  year  1745;  a  century  has  since  elapsed,  and  no 
instance  of  any  such  permission  has  occurred  during  the 
whole  of  that  period.  This  seems  conclusive  as  to  the 
rule  and  practice  of  the  courts  upon  the  question.  But 
the  case  does  not  rest  here :  the  point  has  been  raised 
'and  decided  in  more  than  one  instance*  A  motion 
similar  to  the  present  was  made  in  a  cause  between  the 
same  parties  before  the  present  Master  of  the  Rolls. 
Mr.  Cobbett  argued  his  own  case.  The  motion  was  re- 
fused. It  came  before  the  Court  a  second  time,  when 
it  was  elaborately  argued  by  Mr.  Cooper  for  Mr.  Cohbett. 
The  Master  of  the  Rolls  adhered  to  his  former  decision, 
and  stated  in  the  course  of  his  judgment,  that  the  prac-< 
tice  had  been  clearly  ascertained  by  his  immediate  pre- 
decessor, Lord  Cottenliam^  who  had  occasion  to  inves- 
tigate the  point  when  sitting  at  the  Rolls.  Upon  the 
general  question,  therefore,  no  reasonable  doubt  can  I 
think  be  entertained. 

But 
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Oldfibld 

V. 
COBBBTT. 


But  then  it  is  said  on  the  part  of  the  Defendant^  that 
the  affidavit  in  Paradice  v.  Shepherd  was  merely  in  the 
common  form,  and  that  this  was  the  ground  of  the  ded- 
sion ;  that  here  there  is  a  special  affidavit  denying  assets ; 
and  that  the  reasoning  of  Lord  Hardmcke  leads  to  the 
conclusion  that  upon  such  an  affidavit  he  would  have 
granted  the  application  in  Paradice  v.  Shepherd.  But  I 
think  these  observations  are  founded  upon  a  misappre- 
hension of  the  effect  of  what  was  stated  by  Lord  Hard" 
mcJce,  He  came  to  the  conclusion  of  what  is  the  practice 
of  the  Court  on  three  grounds.  First,  the  resemblance 
of  the  language  of  the  slat,  of  Hen.  7.  to  that  of  the 
statutes  concerning  costs  whicli  do  not  extend  to  execu- 
tors or  administrators.  Secondly,  the  absence  of  any  in- 
stance in  which  either  Plaintiff  or  Defendant  was  all^w^ 
to  sue  or  defend  in  form&  pauperis  as  executor  or  ajpii* 
nistrator.  Andt  thirdly,  the  form  of  the  affidavit  in  com- 
mon use,  which,  he  says,  applies  only  to  the  ordinary  case 
of  a  Plaintiff  or  Defendant,  and  is  not  so  framed  as  to 
comprehend  the  case  of  an  executor  or  administrator. 
This  is  the  whole  effisct  of  Lord  Hardwici^s  observ- 
ations in  the  case  of  Paradice  v.  Shepherd^  and  there  is 
nothing,  I  think,  leading  to  the  conclusion  that  he  would 
have  considered  an  affidavit  stating  that  the  executor 
had  no  assets,  a  sufficient  ground  for  departing  from  the 
rule. 

The  affidavit,  indeed,  in  this  case  does  not  state  that 
there  are  no  assets,  but  that  none  have  come  to  the  De- 
fendant's hands,  by  reason  of  the  injunction.  I  think 
such  an  affidavit  will  not  take  the  case  out  of  the  general 
rule.  No  authority  has  been  cited  for  that  position, 
nor  is  such  an  exception  any  where  hinted  at,  although 
cases  of  a  similar  nature  must  have  frequently  occurred. 
If  the  Defendant  has  conducted  himself  with  propriety, 
he  will  be  allowed  his  costs  out  of  the  testator's  estate. 


Something 


ft 
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Something  was  said  as  to  the  hardship  of  the  case» 
bat  it  must  be  recollected  that  in  the  Courts  of  common 
law  which  are  governed  by  the  statute,  a  Defendant  is 
not  allowed,  even  when  defending  in  his  own  right,  to 
defend  in  formd  pauperis.  I  am  of  opinion,  therefore, 
that  the  motion  must  be  refused ;  but  as  it  seems  to  have 
been  in  some  degree  countenanced  by  the  Vice-Chan- 
cellor  KnigfU  Bruce^  it  must  not  be  with  costs. 
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1845. 


Oldfield 

COBBBTT. 


MAN  V.  RICKETTS. 


Nov.  17. 
Dec,  20. 


THE  Lord  Chancellor.  The  creditors* 

assignee  and 
rra  .  1-     ^-        ^      _i.    1  ji       ^*  official 

Inis  was  an  application  to  discharge  an  order  assignee  have 

made  by  the  Master  of  the  Rolls.    The  material  facts  by  the  i  &  2 

were  these :  —  The  suit  was  instituted  by  Martj  the  ere-  s.  «5.'  a'joint 

ditors'  assignee,  and  Lackingion^  the  official  assignee  of  u  ^' V*^  ^|J* 

the  bankrupt,  to  procure  the  sale  of  an  estate.    Man  estate,  so  that 

died,  and  the  suit  was  afterwards  prosecuted  to  a  hear-  Ji^e  pending  a 

ing  by  Lackivgton^  and  a  decree  obtained.     Lackington  »"it  in  which 

died    soon   afterwards,   and   Turquand  was   appointed  Plaintiffs,  the 

official  assicmee  in  his  place.  He  procured  the  decree  to  *"*'  !"*y  ^e 

t  14      1..  1  ,       continued  by 

be  drawn  up  and  passed.     Application  was  made  to  the  the  other. 

Master  of  the  Rolls  for  an  order  that  TurquancTs  name      ^.     ^v5!l 

might  be  substituted  for  that  of  Lackington  in  the  suit,  6  G.  4.  c.  i6., 

and  an  order  was  made  accordingly.  ^j  "^  i^lTa 

suit  shall  not 

It  was  contended  by  Mr.  Wakefield  that  the  learned  death  or  re- 

Judire  had  no  authority  to  make  such  an  order.     Much  ^^^^^  <>^  «" 
^  *^  ^  assignee,  but 

of  his  argument  turned  upon  the  assumption  that  the  that  it  shall 

^ffic»»'  cutSTn^he 
name  of  the  assignee  **  chosen*'  in  his  place,  applies,  since  the  incorporation  of  that 
act  with  the  1  &  n  If.  4.  c«56;,  to  official  assigaees  as  well  as  to  creditors'  assignees. 
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1845.        official  assignee  and  the  creditors'  assignee  were  not 
joint  tenants  of  the  estate,  their  title  accruing  at  different 
periods  and  from  different  pei*sons.     There  is  no  foun- 
dation for  such  an  opinion.    By  the  twenty-fiftb  section 
of  the  1  &  8  ^  4.  c.  56*  deeds  of  assignment  are  dis- 
pensed with,  and  the  estate  vests  in  the  same  manner  as 
if  such  deed  or  deeds  had  been  actually  executed.     But 
if  this  provision  had  not  been  made,  the  commissioners 
would  have  assigned  the  estate  to  the  official  assignee ; 
and  after  the  choice  of  tlie  creditors'  assignee,  a  second 
assignment   would  have  been  made  to  both  of  them 
jointly.     It  follows,  therefore,  as  the  estate  vests  as  it 
would  have  done  if  there  had  been  the  usual  assign- 
ment, that  they  have  a  joint  title ;  and  this  is  in  con- 
formity with  the  twenty-second  section  of  the   act,  in 
which  it  is  enacted  that  the  official  assignee  shall  be  an 
assignee  of  the  bankrupt's  estate  and  effects,  together 
with  the  assignee  chosen  by  the  creditors.     Upon  the 
death  of  Man^  therefore,  the  whole  estate  became  vested 
in  Lackington  the  survivor.      Upon  his  death  a  new- 
official  assignee,  Turquand^  was  appointed.     But  by  the 
sixty-seventh  section  of  6  G.  4.  c.  16.,  if  an  assignee  die 
the  suit  shall  not  abate ;  but  the  Court  may  order  the 
name  of  the  new  assignee  to  be  substituted  for  that  of 
the  former  assignee,  and  the  suit  shall  proceed  as  if  it 
had  been  originally  commenced  in  his  name.  This  clause 
is  by  the  sixteenth  section  of  the  1  &  2  ^.  4.  c.  5S.  in- 
corporated into  that  act,  and  authorises  the  order  made 
by  the  Master  of  the  Rolls. 

It  was  said  that  the  sixty-seventh  of  6G.  4.  c.  IG. 
applies  only  to  assignees  who  are  chosen^  and  that  it  i^ 
confined,  therefore,  to  creditors'  assignees,  and  does  not 
extend  to  official  assignees,  who,  it  is  said,  are  appointed 
and  not  choseiu  But  the  Court  would  not,  I  conceive, 
be  justified  in  putting  this  narrow  interpretation  upon 

the 
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the  act  after  its  incorporation  into  the  I  Sl  2  fV.  4.,  1845. 
which  creates  this  new  class  of  assignees,  and  thereby 
prevent  its  application  to  the  case  of  the  official  assignees 
who  come  distinctly  witliin  the  mischief  which  it  was 
the  object  of  the  act  to  prevent.  I  am  of  opinion, 
therefore,  that  the  order  is  correct,  and  that  this  appli- 
cation must  be  dismissed,  with  costs. 


See  Lloyd  v.  Waring^  I  Coil.  B36. 


ANDREWS  V.  WALTON.  Dec.  n. 

THE  Lord  Chancellor.  It  is  no  ob- 

jection to  the 
This  was  a  motion  to  discharge  the  Plaintiff  ^«.  '•«^K"Iarity  of  a 

o    ^  writ  of  attach- 

drews  out  of  custody  in  respect  of  a  writ  of  attachment  ment,  that 

issued  into  London  on  the  4fih  of  Felntiafy  1843,  and  re-  gjj^nar'writ 

tumable  immediately ;  and  the  principal  ground  upon  j^a*  previously 

which  the  Plaintiff  relied  in  support  of  the  motion  was,  the  same 

that  a  former  writ  of  attachment  founded  upon  the  same  P°*?y»  ^"' 

,      -  which  has  not 

contempt  bad  issued  mto  London  on  the  12th  of  January  been  acted  on« 

preceding,  and  which  writ  of  attachment  was  also  re- 
turnable immediately. 

It  was  contended  that  the  second  writ  of  attachment 
could  not  regularly  be  issued,  the  former  being  in  force, 
as  it  was  said,  at  the  time  when  the  second  writ  was 
issued.  Upon  this  point  of  practice  I  have  tliought 
it  right  to  consult  the  officers  of  the  Court,  and  they  have 
returned  the  following  certificate :  — 

"The 
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"**  The  clerks  of  records  and  writs  are  not  aware  of 
any  rule  which  prevents  a  party  abandoning  unexecuted 
process,  which  from  any  cause  he  considers  it  either 
unsafe  or  inexpedient  to  act  upon,  and  beginning  dt 
novo.  From  the  circumstance  of  the  second  attachment 
being  founded  upon  a  new  affidavit,  that  was  evidently 
the  case  here.  It  was  imperative  upon  the  party  suing 
out  the  writ  and  at  his  peril,  either  to  withdraw  or 
otlierwise  take  care  that  no  further  proceedings  were 
taken  upon  the  first  attachment,  and,  subject  to  that 
condition,  the  clerks  of  records  and  writs  are  of  opinion 
that  the  second  attachment  was  not  irregular.^ 


I  think  the  other  grounds  insisted  upon  are  equally 
untenable.  The  motion,  therefore,  must  be  refused,  and 
with  costs. 


May  8. 
1846. 

Gift  by  will 
of  IcaHehoId 


BROWN  V.  BAMFORD. 

JOHN  BECKETT,  by  his  will,  dated  the  21st  of 
September  1832,  gave  certain  leasehold  houses  and 
and  other  per-  stock  in  the  funds  to  trustees,  upon  trust,  from  time  to 

sonal  estates        ,  i    f./»       /»   »  •      i        •  ^ 

to  trustees  in  time  during  the  natural  nte  of  his  daughter  Sophia 
th"r  ms'^&c  Samfordj  or  until  she  should  be  duly  declared  a  bank- 
to  such  per-  rupt,  or  take  the  benefit  of  any  act  for  the  relief  of  in« 
son  or  persons  i 

as  a  married  solvent 

woman  should,  by  writing  under  her  hand  from  time  to  time,  but  not  by  way  of 
anticipation,  appoint,  and,  in  default  of  such  appointment,  or  so  far  as  the  same 
should  not  extend,  into  her  proper  hands  for  her  sole  and  separate  Ufc,  with  a 
direction  that  her  receipts,  notwitnstanding  coverture,  should  be  good  discharges, 
and  after  her  death  in  trust  for  her  children.  Held,  upon  the  particular  terms  of 
the  gift,  that  the  restraint  on  anticipation  applied  to  an  assignment,  by  the  married 
woman,  of  her  separate  estate  as  well  as  to  an  appointment  in  execution  of  her 
power,  notwithstanding  the  will  did  not  provide  that  her  receipts  a/one  should  be 
good  discharges. 


Babipord. 
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solvent  debtors  to  pay  the  clear  rents,  interest,  dividends,  1 84<5. 
and  proceeds  thereof  unto  such  person  or  persons  for  ^^^^~^ 
such  intents  and  purposes,  and  in  such  manner  as  _  v. 
Sophia  Bamford  by  any  writing  or  writings  under  her 
hand,  when,  and  as  the  same  should  become  due,  but 
not  by  way  of  assignment,  charge,  or  other  anticipation 
thereof  should,  notwithstanding  her  then  present  or  any 
future  coverture,  direct  or  appoint;  and  in  default  of 
any  such  direction  or  appointment,  or  so  far  as  the 
same,  if  incomplete,  should  not  extend,  into  her  proper 
hands  for  her  sole  and  separate  use,  independent  of  the 
debts,  control,  or  interference  of  her  then  present  or 
any  future  husband;  for  which  purpose,  the  testator 
thereby  directed  that  the  receipts  in  writing,  under  the 
hand  of  his  daughter  Sophia  Bamford  should,  notwith- 
standing any  such  coverture  as  aforesaid,  be  good  and 
sufficient  discharges  for  the  last*mentioned  rents,  interest, 
dividends,  and  proceeds,  or  so  much  thereof  as  should 
in  such  receipts,  respective}yy4)e  expressed  to  have  been 
received ;  and  from  and  after  the  decease  of  his  daughter 
Sophia  Bamfordf  or  such  her  bankruptcy  or  insolvency 
as  aforesaid,  which  should  first  happen,  then  in  trust  for 
all  and  every,  or  such  one  or  more  of  her  children  as 
therein  mentioned. 

Sophia  Bamford  having,  by  a  paper  writing  under  her 
hand,  undertaken  to  guarantee  a  debt  due  to  the  Plain- 
tiffs from  her  son-in-law,  who  afterwards  became  bank- 
rupt, this  bill  was  filed  praying  a  declaration  that  her 
income,  under  the  deed,  was  liable  to  make  good  the 
debt,  xmd  for  consequential  relief.  Sophia  Bamford^  her 
husband,  and  tlie  trustees  of  the  will  put  in  a  general 
demurrer  to  the  bill,  which  the  Vice-Chancellor  of 
England  allowed,  (a) 

The 

(rt)  11  Sim.  127. 

Vol.  I,  T  t 
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The  Plaintiff  appealed  from  that  decisioa)  ancU  ^fti^ 
the  appeal  had  been  argued  by  Mr*  Bet/tell  and  Mr. 
Baily  for  tlie  Appellant,  and  Mr.  Sittart  and  Mr.  Simjmm 
for  the  Respondent,  the  Lord  Chancellor  expressed  sn 
opinion  in  conformity  with  that  of  the  Vice-Chancdlor; 
but  afterwards  desired  that  the  case  might  be  re-argned 
by  one  counsel  on  each  side. 


The  appeal  was,  accordingly,  now  re<>argiiecL  by 
Mr.  BeUiell  for  the  Appellants.  '     •    . 

Mr.  Stuart  for  the  Respondents.- 


'■     M 


I  ■ 


In  support  of  the  appeal,  it  was  contended^  tliat  ibe 
doctrine  on  which  the  Vice-Chancellor's  judgment  was 
founded  —  that,  under  a  settlement  in  thi^  (brniy  a 
married  woman  took,  collaterally  to  her .  limited  pow^r 
of  appointment,  an  estate  in  the  property,  which  she 
might  deal  with  to  an  extent  beyond  that  to  which 
she  was  restricted  in  the  exercise  of  the  power,  —  was 
inconsistent  with  the  history  of  many  previous  cases. 
In  Pybui  V.  Smith  (a),  for  instance,  where  there  was  no 
express  restraint  on  anticipation,  the  argument  mainly 
turned  upon  whether  such  a  restraint  could  be  im- 
plied from  the  words  "from  time  to  time,**  in  the 
clause  relating  to  the  power  —  a  question  which  would 
have  been  quite  immaterial,  if  the  wife  had  been  sup- 
posed to  have  an  absolute  estate  which  she  could 
deal  with  independently  of  the  power.  The  same  ob- 
servation applied  to  Ellis  v.  Atkinson  (i)  and  Benson  v. 
Briscoe,  {c)  Equally  inconsistent,  it  was  said,  witli  such  a 
doctrine  was  the  language  of  Lord  Eldon  in  Jackson  v. 

Hobkouse 


(n)  5  B.  C.  C.  540. 
(A)  Ibid.  565, 


(c)  Jae,  605. 


Brown 

V, 
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Hobhmue  (a)  and  Parkes  v.  White,  (b)     « If  the  contract,*'        1 845. 

observed  his  Lordship  in  the  latter  case,  *^  makes  her  a 

feme  solei  her  faculties,  the  nature  aoid  extent  of  them, 

are  to  be  collected  from  the  terms  of  the  instrument     ^ampord. 

making  her  such : ''  now  one  of  those  faculties  was  the 

fitcidiasi  daponendi^  which,  according  to  Lord  Eldon^  was 

not  to  be  implied  as  incident  to  the  estate,  but  to  be 

rq;oIated,  as  it  was  created,  by  the  express  terras  of  the 

itistramcnt.     In  Chassaing  v.  Parsofiage  {c\  where  the 

property  of  a  female  ward  of  Court  was  settled  under  the 

direction  of  the  Court,  with  a  clause  against  anticipation, 

the  limitation,  in  default  of  appointment,  was  the  same 

as  m  the  present  case.    And  in  Moore  y.  Moore  {d)  be- 

fpre  Vice-Chancellor  Knight   Bruce,  and  Harnett  v. 

M^Dougal{e)  before  the  Master  of  the  Rolls,  where  the 

Mune  question  arose  on  instruments  not  substantially 

di^rent  from  the  present,  and  this  decision  of  the  Vice- 

Chancellor  of  England  was  cited,  those  learned  Judges 

had  refused  to  follow  it. 

On  the  other  hand  it  was  said,  that  the  doctrines  of 
tfi^  Court>  with  respect  to  separate  property  and  its  in- 
cidentS)  had  been  so  greatly  modified  and  extended  by 
recent  decisions,  particularly  that  of  Omens  v.  Dickcn- 
um  (g)}  that  no  inference  could  be  drawn  from  the  ap- 
pi^rent  inconsistency  which  had  been  suggested  between 
the  reasoning  adopted  in  the  older  cases,  and  the  principle 
pf  the  decision  now  under  appeal.  That  the  only  thing 
which  those  cases  could  now  be  legitimately  cited  to 
pirpve,  was,  that  an  intention  to  restrain  a  feme  covert  in 
tHne  power  of  disposing  of  property  given  to  her  separate 
me^  must  be  expressed  in  clear  and  unequivocal  terms, 
or  ib^  Court  would  not  give  effect  to  it.    Medley  v«  Hor^ 

ton. 

(b)  2  Meri.  485.  (if)  1  CM.  54. 
{h)  1 1  Vti.  S09.  See  pag8  SS  l  •         \e)  M.  R.  Ftkruartf  1845. 

(c)  5  Vet.  15.  (g)  CV.  ♦  PhilL  48. 

Tt  2 
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1846. 
June. 


ton.  (a)  And  that  in  this  case,  the  will  not  having'  pro- 
vided that  the  receipts  of  the  married  womaa  should 
alone  be  sufficient  discharges,  she  took  the  property,  so 
far  as  her  estate,  (as  distinguished  from  the  power),  was 
concerned,  without  restriction:  for  that  there  was  no 
reason  why  the  distinction  between  a  power  and  an  estate^ 
which  had  been  laid  down  in  Cox  y»  Chamberlain  (b)  and 
Roach  V.  Wadham  (c),  should  not  apply  to  the  separate 
estate  of  a  married  woman  as  well  as  to  other  cases. 
Barrj/more  v.  Ellis,  {d) 


The  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Vice-Cban- 
cellor  of  England.  When  the  case  came  first  before 
me,  I  expressed  an  opinion  upon  it,  in  accordance  with 
the  judgment  of  the  Vice-Chancellor ;  but  afterwards, 
entertaining  doubts  as  to  the  correctness  of  that  opinion, 
I  directed  the  case  to  be  again  argued.  The  result  of 
that  argument,  and  the  subsequent  consideration  of  the 
case,  have  led  me  to  change  the  opinion  I  had  previously 
formed.  [His  Lordship  here  read  the  clause  of  the  will 
on  which  the  question  arose,  and  proceeded :  — J 


It  was  obviously  the  Intention  of  the  testator,  that  the 
income  of  this  property  should  be  kept  entire,  for  the 
use  of  his  daughter,  and  that  it  should  not  be  charged 
or  disposed  of,  except  as  the  successive  payments  should 
become  due — that  it  should  not,  in  any  way,  be  antici- 
pated. It  cannot  reasonably  be  supposed  that  he  would 
be  so  careful  as  he  evidently  was  to  exclude  one  mode 
of  anticipation,  and,  at  the  same  time,  mean  to  have  the 
property  subject  to  alienation,,  even  to  its  full  extent, 
in  another  form. 

The 

(a)  8  Jur,  8^.>.  (c)  C  East,  289. 

(b)  4  Vet.  631  (rfj  8  Sim.  1. 
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The  question,  tlierefore,  is,  whether  the  terms  made 
use  of  by  the  testator,  are  sufficient  to  enable  the  Court 
to  give  effect  to  that  intention. 

The  trust  is  to  pay  the  rents  &c.,  ^^  to  such  person  as 
Sophia  Bamford^  by  any  writing  under  her  hand,  when 
and  as  the  same  shall  become  due,  but  not  by  way  of 
assignment,  charge,  or  other  anticipation  thereof,  shall 
direct  or  appoint,  and  in  default  of  any  such  direction 
or  appointment,  or  so  far  as  the  same,  if  incomplete, 
shall  not  extend,  into  her  proper  hands,  for  her  sole 
and  separate  use."  The  right  to  appoint  is  not  to  be 
exercised  till  the  rents  or  other  income  become  due,  and 
then  only  to  the  extent  of  what  is  so  due«  In  default  of 
any  such  appointment,  the  rents  &c«  then  due,  and  those 
only,  or  so  much  of  them  as  shall  not  have  been  ap- 
propriated by  the  appointment,  are  to  be  paid  into  her 
own  hands.  All  this  is  very  clearly  and  precisely  ex- 
pressed. 

The  negative  words  in  the  clause,  viz.  —  "  But  not 
by  way  of  assignment,  charge,  or  other  anticipation,*' 
remain  to  be  considered.  The  question  depends  upon 
the  effect  of  these  words.  The  daughter  Sophia  Bam^ 
Jord  is  not  allowed,  by  means  of  any  assignment,  charge, 
or  other  anticipation,  to  direct  the  payment  or  appli- 
cation of  the  rents  &c.  by  the  trustees.  But  any  assign- 
ment, charge,  or  anticipation,  if  effectual,  would  operate 
as  a  direction;  and  this  was  evidendy  so  considered  by 
the  testator  or  other  person  who  framed  this  clause. 
The  effect,  therefore,  of  the  prohibition  is,  to  restrain 
Sophia  Bamford  from  assigning,  charging,  or  in  any 
manner  anticipating  the  income,  or  exercising  any  do- 
minion or  control  over  her  life  estate,  except  in  the 
form,  and  under  the  restrictions,  contained  in  the  power 
of  appointment.      She  is    precluded  from  assigning, 

T  t  S  charging, 
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chargingi  or  io  any.  manner  andciptftiog  the  lentB  'or 
other  income^  bat  she  is  permitted  whenabd  lus'  tbe^ 
become  due,  but  not  before,  to  direct  the  kppKeation  ei 
them,  and  in  default  of  any  such  direction,  thejr  are  to 
be  paid  into  her  own  hands.  I  think  this  is  the  true 
construction  of  the  clause,  and  it  corresponds  with  ivbat 
I  consider  to  have  been  the  intention  of  the  testator,, 
viz. — ;that  the  continuance  of  the  income  during  his 
daughter's  life,  should  be  secured  for  her  benefit.. 


The  case  does  not  depends  in  any  degree,  upoa  the 
terms  of  the  receipt  clause.  The  observations  of  the 
learned  Judge,  upon  this,  point,  appear  to  .have  arisen 
from  what  occurred  incidentally  in  the  course  of  the 
discussion,  j I. certainly  do  not  understand  that  the 
decision  was  rested  upon  ..any  such  ground.  ,  His 
Honour  considered  that  the  case  came  within  the  prin* 
ciple  upon  which,  he  had  decided  that  of  Banymar^  n 
EUiSj  viz.— -that  where  a  limited  power  of  appointmeiit 
is  created,  and,  in  default  of  the  execution  of  snch 
power,  the  estate  is  given  generally  to  the  same  persdn, 
it  is  competent  to  the  donee  to  dispose  of  the  estate! 
without  regard  to  the  power;  the  execution  of  which  he, 
is  at  liberty  to  waive  or  abandon. 

The  question,  however,  is  not  as  to  the  principle  so 
stated,  but  as  to  the  application  of  it  to  the  present  case*, 
I  think  it  has  no  such  application ;  that  the  restriction 
against  anticipation  extends  to  the  whole  gift ;  tlmt  this 
is  the  true  construction  of  |,he  bequest,  and  that  it  cor* 
res{K)nds  with  what  appears  to  have  been  tl\e  manifest 
intention  of  the  testator. 


I  may  further  observe,  that  the  clause  in  question,  is, 
in  all  its  material  parts,  the  same  as  in  the  settleoient 

stated. 


CASES  iN  CHANCERY. 


627 


stated  in  the  case  of  Barton  v*  Briscoe,  {a)  That  case 
was  rery  much,  considered,  both  by  the  Court  and  at 
the  bar ;  but  it  would  have  been  wholly  unnecessary  to 
discuss  the  important  question  there  decided,  if  it  had 
been  supposed  that  the  clause  would  have  admitted  of 
the  ioterpretatbn  put  upon  it  in  the  present  instance 
by  the  Vice-Chancellor. 

The  appeal  must  be  allowed,  and  the  demurrer  al- 
lowed, but  without  costs. 

(«).  JoD.  603. 


1846. 


Brown 

V. 

Baiiford. 


BAGGETT  v.  MEUX, 


March  19. 


^^N  the  hearing  of  an  appeal  in  tbis  case  from  the 
decree  of  Vice-Chancellor  Knight  Bruce  (a)  the  ar« 
gliaient  turned  chiefly  on  the  question,  whether  a  clause 
ki  restraint  of  alienation,  annexed  to  a  legal  devise,  in  fee, 
of  real  estate  to  a  married  woman  for  her  separate  use, 
was  effiK^tual  during  the  coverture. 

idr.  Russell  and  Mr.  Freeling,  for  the  Appellant,  in 
support  of  the  negative,  attempted  to  distinguish  the 
case  of  real  from  that  of  personal  estate,  on  the  ground 
that  both  the  property  of  a  married  woman  in  the  latter, 
and  her  power  of  disposition  over  it,  being  creatures  of 
equity,,  might,  by  the  same  jurisdiction,  be  modified 
and  restricted  to  any  extent;  but  that  in  the  case  of  real 
estate,  which  a  married  woman  had  power  to  dispose  of 
by  the  common  law,  that  power  could  not  be  controlled 

by 

"(dr)  S^e  I  CSM,  13S.,  where  a  detailed  statement  of  the  case  will 
be  found, 

Tt  4 


A  court  of 
equity  will 
give  effect 
during  cover* 
ture  to  a 
clause  in  re- 
straint of  ali- 
enation, an- 
nexed a  gift 
to  a  married 
woman  for 
her  separate 
use,  whether 
the  suhject  of 
the  gift  be 
real  or  per- 
sonal estate, 
or  whether 
it  be  in  fee 
or  only  for 
life. 
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1846.        by  the  terms  of  the  gift,  any  tnore  than  in  the  case  of  a 

^rr"^^^^^     male.     They  also  observed  that  the  Irish   Fines  and 
Baggett  .      •'  , 

v.  Recoveries  Act  (a)  contained  an  express  proviso  that  the 

Mbux.        clauses  relating  to  conveyances  by  married  women  should 

not  apply  to  cases  in  which  there  was,  by  the  terms  of 

the  gift,  a  restraint  on  alienation;  whereas  there  wli^ 

no  such  proviso  in  the  English  Act. 

In  answer  to  which, 

• 

The  Lord  Chancellor  observed,  that  the  Iris/i  Act 
was  subsequent  in  date  to  the  other,  and  that  he  took 
that  clause  to  be  an  expression  by  the  legislature  of 
what  was  meant  by  the  former  Act. 

Mr.  Swanston  and  Mr.  Busk^  cofifrd. 

The  Lord  Chancellor,  after  disposing  of  the  other 
points  of  the  case  in  a  few  words,  said,  with  respect  to 
this :  —  After  the  case  of  TuUett  v.  Armstrong  (6),  there 
can  be  no  doubt  about  the  doctrine  of  this  Court  re- 
specting the  property  given  to  the  separate  use  of  a 
married  woman  :  and  it  is  clear  that  that  doctrine  applies 
as  much  to  an  estate  in  fee  as  to  a  life  estate.  The 
object  of  the  doctrine  was  to  give  a  married  woman  the 
enjoyment  of  property  independent  of  her  husband ; 
but  to  secure  that  object,  it  was  absolutely  necessary  to 
restrain  her  during  coverture  from  alienation.  The 
reasoning  evidently  applies  to  a  fee  as  much  as  to  a  life 
estate,  to  real  property  as  much  as  to  personal.  The 
power  of  a  married  woman,  independent  of  the  trust  for 
separate  use,  may  be  different  in  real  estate  from  wliat 
it  is  in  personal :  but  a  Court  of  Equity  having  created 
in  both  a  new  species  of  estate,  may  in  both  cases  modify 
the  incidents  of  that  estate. 

Appeal  dismissed,  with  costs. 

{a J  4^5  IV.  A.  c.  92.  *.  79.  (6)  4  My.  4-  Cr,  377 
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FOSTER  V.  SMITH.  ,  « ««. 

March  4.  6. 

THE  question  in  this  case  arose  upon  the  construe*  Upon  a  devise 
^         ...    ,         1  .  ,      1  1.11.     of  real  estates 

tion  of  a  will,  by  which   the  testator  devised  lus  in  trust,  to 

freehold  and  leasehold  estates  to  trustees,  on  trust  to  ''ec®*^®  ^^^ 

rents,  and 

receive  the  rents,  issues,  and  profits  thereof,  when  and  thereout  to 

AS  they  should  become  due  and  payable,  and  thereout  Jator's  wklcTw" 

to  pay  to  his  wife,  if  she  should  survive  him,  the  clear  an  annuity, 

unnuity  of  200/.  during  the  term  of  her  natural  life,  for  ^nj  imme- 

her  sole  and  separate  use,  and  not  to  be  subject  to  the  diately  after 

her  death  " 
control  or  engagements  of  any  future  husband;  the  said   to  convey 

innuity  to  be  paid  by  four  equal  quarterly  payments,  |**^^?^^^u^* 

3n    Lady^day^    Midsummer-day,    Michaelmas-day,    and  sisters,    Held, 

Christmas-day^  without  any  deduction  for  taxes ;  the  first  j^ci^["n"^  ^  ^ 

quarterly  payment  to  be  made  on  such  of  the  said  days  below),  that 

AS  should  happen  next  after  the  testator's  decease  and  ^^g  ^  charge 

from  and  immediately  after  the  decease  of  his  wife,  then  °"*y  o"  ?**® 

rents  which 

upon  this  further  trust,  that  they,  his  said  trustees,  or  the  accrued  dur- 

»urvivor  &c.,  should  convey  and  assign  his  said  freehold  '?S  the  life  of 

estate  unto  and  to  the  use  of  his  three  sisters,  their  and  not  on 

heirs  and  assigns  for  ever  as  tenants  in  common :  and  of^theTsutes 

upon  this  further  trust,  as  to  his  said  leasehold  estate, 

that  upon  and  immediately  after  the  decease  of  his  said 

wifey  they,  his  said  trustees,  or  &c.,  should  assign  all 

and  singular  his  said  leasehold  premises  to  his  said  three 

sisters,  to  hold  to  them,  their  executors,  &c.,  for  all  the 

residue  of  the  terms  which  might  then  be  unexpired 

therein,  in  equal  shares,  and  upon  and  for  no  other  use, 

trust,  or  purpose  whatsoever.     And  he  named  the  same 

three  sisters  his  residuary  legatees. 

The  testator  died  in  182S.     For  some  years  after  his 
death  the  rents  of  the  estates  were  sufficient  to  pay  the 

annuity 
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181-5.  annuity  to  the  widow;  but  afterwards  tbey  became  in- 
sufficient; and  upon  her  death  in  Jtdif  1839»  there  was 
an  arrear  of  466&  due  to  her,  which  her  executors 
prayed  by  this  bill  might  be  raised  by  sale  or  mortgage 
of  the  estates.  And  the  Vice-Chancellor  Knight  Bruce 
being  of  opinion  that  the  annuity  was  a  chaige  on  the 
corpus  of  the  estates,  decreed  accordingly*  (a) 

An  appeal  by  the  sisters  from  that  decision  now  camie 
on  to  be  beard* 

Mr.  Anderdon  and  Mr.  fVillcockf  for  the'TIaintiffs  in 
support  of  the  decree. 

■  ■ 

The  primary  intention  of  the  testator  was  to  make 
a  certain,  definite  and  specific  provision  for  his  widow. 
All  the  other  directions  in  the  will  are  subsidiary  and 
secondary  to  that,  and,  unless  clearly  inconsistent,  must 
bend  to  it ; .  Arundell  y.  Anmdell  (i),  Bqyd  v.  Buckle,  (c) 
The  direction  to  pay  the  annuity  out  of  the  rents  and 
profits  ^^  as  and  when  they  accrue/'  which  will  be  relied 
on  by  the  Appellants,  was  merely  to  give  perAnanence 
to  the  provision,  and  to  prevent  anticipation ;  altliouah 
technically  it  might  not  be  sufficient  for  that  purpose* 
A  trust  to  be  performed  out  of  rents  and  profits  will  be 
construed  a  charge  on  the  corpus,  unless  there  is  some- 
thing in  the  context  inconsistent  with  such  construc- 
tion ;  Allan  v.  Backhouse,  {d)  Here,  the  only  indication 
of  a  contrary  intention  is  the  direction  ^'  from  and  im- 
mediately after  the  death  of  the  widow,  to  convey  the 
estates  to  the  sisters."  But  in  Baincs  v.  Dixon  (r), 
where  there  was  a  similar  direction.  Lord  Hardwicltc 
says,  "  There  have  been  many  coses  of  devises  to  trus- 
tees to  pay  debts  out  of  profits,  and  then  to  convey  the 

lands : 

(a)  See  2  V.  ^  ColL  C.  Cf.  1 97.  {d)  2  Vesi  J^  B.  65. 

■    (b)i  Mi/t.  $  Jt.  316:  {e)l  y&s.  Sen.4^.       ' 

(c)  10  Sim.  59S. 
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lands':  yet  that  shall  not  binder  a  sale,  and  never  has 
been  thought  sufficient  to'  limit  profits  ibb  arimud  profitif^ 
which  would  overtdm  mAny  <iases«'*  Id  this  case,  ^^from 
and  immediately  after  her  decease,**  means,  after'  satis* 
faction  of  the  previous  trusts. 


691 


«« 


The  Lord  Chancellor.   - 

The  testator  evidently  did  not  contemplate  that  the 
rents  would  be  deficient :  it  is  impossible  to  speculate 
on  what  he  would  have  done  if  he  had  foreseen  the  de- 
ficiency. The  only  question  Is,  what  the  words  import. 
You  propose  to  introduce  ianother  term  —  that  if  the 
rents  be  insufficient,  then  the  trustees  shall  continue  to 
receive  the  rents  after  the  death  of  the  widow  until  the 
annuity  shall  be  satisfied,  and  then  convey.  It  would' 
be  a  very  different  thing  if  there  were,  in  the  first  in- 
stah(^e,  a  gift  of  an  annuity,  and  a  charge  of  it  upon 
the  estate,  and  then  a  directioii  to  the  trustees  to  pay  it 
out  of  the  rents. 

Mr.  Anderdon. 

If  the  intention  had  been,  to  confine  the  charge  to 
the  rents  which  should  accrue  during  the. life  of  the 
annuitant,  the  obvious  way  of  giving  efi*ect  to  it  would 
have  been  to  limit  the  estate  to  the  trustees  during  her 
lifelime,  and  then  over  to  the  sisters. 

Mr.  Illgram  and  Mr.  Toller^  for  the  Appellants. 

The  principle  oi  Allan  v.  Backhouse  and  that  class  of 
cases  .is  founded  upon  the  necessity  of  raising  a  gross  sum 
at  a  particular  time,  and  has  but  little  application  to  a 
case  like  the  present.  And  what  Lord  Hardwicke  says 
in  Baines  v.  Dixon  refers  to  the  debts,  not  to  the  le- 
gacies,, whicli  he  held  to  be  payable  out  of  the  annual 
rents  only,  and  not  out  of  the  corpus,  relying  upon  the 

words 
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words  ^^as  the  profits  of  the  estate  should  advance 
the  money/'  There  is,  at  least,  as  strong  an  indi- 
cation of  a  similar  intention  here  in  the  direction  to 
pay  the  annuity  out  of  the  rents  "  as  and  when  they 
should  accrue,"  and  to  convey  the  estates  **  from  and 
immediately  after  the  death  of  the  widow.**  The 
Court  is  asked  to  say  that  the  estate  shall  not  go 
over  in  the  very  event  in  which  the  will  says  it  shall. 
Tlie  cases  of  analogy  mentioned  by  the  Vice-Chancellor 
are  cases  in  which  the  Court  held  that  the  estate  should 
go  over  in  an  event  which,  though  not  actually  specified 
by  the  testator,  was  evidently  within  the  meaning  of, 
the  events  which  he  had  specified;  for  instance,  the 
event  of  there  being  no  child  was  considered  to  be  in- 

m 

eluded  in  the  event  of  all  children  dying  under  twenty- 
one,  as  if  the  event  expressed  had  been  that  of  no 
child  attaining  twenty-one.  Kendall  v.  Russell  {a)  has 
but  slight  resemblance  to  this  case;  but,  so  far  as  it 
goes,  it  is  in  favour  of  the  Appellants. 

Mr.  AnderdoTtf  in  reply. 


T^e  Lord  Chancellor,  after  staling  the  will  and 
the  circumstances  out  of  which  the  question  arose,  pro- 
ceeded as  follows :  — 


There  can  be  no  doubt  that,  if  the  trust  had  simply 
been  to  receive  the  rents,  issues,  and  profits  of  the 
estates,  when  and  as  the  same  should  become  due 
and  payable,  and  thereout  to  pay  to  his  Wife,  if  she 
should  survive  the  testator,  an  annuity  of  200/.  for  her 
life,  that  this  would  have  been  a  charge  upon  the  rents 
&c.,  until  the  whole  amount  of  the  annuity  with   the 

arrears 

(a)  3  Sim.  424. 
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arrears  hod  been   paid.      And  the  trustees  after  the        1845. 
death  of  the  widow  would  have  been  bound  to  apply  the 
rents,  &c.  accordingly.     But  in  this  case  a  new  trust 
arises  on  her  death ;  for  the  trustees  are  directed,  "  from 
and   immediately  after "    that  event,    to    convey  the 
estate  to  the  sisters ;  and  if  they  perform  their  trust, 
which  I  think  they  are  bound  to  do,  they  would  be 
disabled  from  applying  the  subsequent  rents  to  the  dis- 
charge of  the  arrears.     To  obviate  this,  it  is  proposed 
to  construe  the  direction  to  convey  to  the  sisters  on 
the  death  of  the  widow,  as  if  it  had  been  a  direction 
to  convey,  subject  to  the  annuity.     But  this  would  be 
essentially  to  alter  the  testator's  will ;  in  fact  to  make  a 
new  will.    And  I  think  there  is  nothing  in  the  will 
to  justify  it. 

The  testator  seems  to  have  considered  that  the  rents 
&c.  would  have  been  more  than  sufficient  to  pay  the 
annuity,  and  he  gives  whatever  surplus  there  might 
be  to  his  sisters,  together  with  the  estates  on  the  death 
of  the  widow*  What  he  might  have  done  if  he  had 
foreseen  that  the  rents  would  have  been  insufficient  to 
pay  the  annuity,  it  is  impossible,  I  think,  with  any 
certainty  to  determine. 

Viewing  the  case  in  this  light,  I  am  compelled  to 
differ  from  the  Vice-Chancellor  in  the  interpretation  he 
has  put  upon  this  will,  which  however,  his  Honour 
does  not  appear  to  have  considered  as  altogether  free 
from  doubt. 
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1846. 


It. 


. «  I- *» » 


184^. 
Jan,  16, 17,24. 

All  applica- 
tions for  leave 
to  amend 
under  the  68th 
Order  of  Jlfoy 
1845,  are  to 
be  made  in 
the  first  in- 
stance to  the 
Master. 

Where  the 
General 
Orders  re* 

3uire  an  affi- 
avit  of  the 
solicitor,  an 
affidavit  of  the 
solicitor's 
clerk  is  not 
sufficient;  but 
in  cases  where 
the  facts  to  be 
deposed  to 
ore  within  the 
personal 
knowledge  of 
the  clerk  only, 
the  Court 
may  require 
an  affidavit 
from  both. 


.     CHRIST'S  HOSPITAL  v.  GRAING£R.- .  •  t 

IN  this  case  the  bill  hiring  been  once  amended  after 
antwer,  aud  the  last  <aiitwer  to  die  yamandecl  bBl 
having  been  filed  on  die  20th<£Jum  1844^  the  nam- 
dfEi,  on  the  SOdi  of  October  1B45»  gave  aodce  forftbe 
2i  of  November^,  of  a  notion  before  die  ViBa^Chui* 
cellor  of  England^  for  leave  to  xe-«niend  the  Bitt/wid^* 
ont  requiring  a  fiirther  answer.  The  Vice^Chanodlor 
having  granted  die  application  and  wkfa  cost^  -  a  mo- 
tfam  was  now  made  before  the  Lord  Chancellory  on 
behalf  of  three  of  the  Defendants,  to  discharge  the 
Vice-Chancellor's  order,  and  that  the  bill  as  amended 
pursuant  thereto  might  be  taken  off  the  file  on  the 
ground— ^Ist.  That  the  original  application  6oglit  to 
have  been  made  to  the  Master  and  not  to  the  Coart. 
Sdly.  Tiiat  the  affidavits  on  which  it  was  founded  vriste 
insufficient,  it  being  contended  on  the  past  of  the  De- 
fendants, that  the  case  was  to  be  governed  by  the 
General  Orders  of  Mag  1845,  and  not  by  those  of 
April  1828. 

"\ 
The  affidavits  were  all  made  by  the  managing  clerk 
of  the  Plaintiff's  solicitor,  with  the  exception  of  one, 
which  was  made  by  the  solicitor  himself.  The  .affi- 
davits of  the  clerk,  after  giving  the  history  of  various 
attendances  at  Reading  for  the  inspection  of  certain 
documents  mentioned  in  the  schedule  to  the  Defend- 
ant's answer,  and  on  the  voluminous  nature  of  which 
he  mainly  relied  as  a  justification  of  the  delay,  con* 
eluded  by  stating,  that  the  proposed  amendment  of  the 
bill  was  not  intended  for  the  purposes  of  delay  or 
vexation ;  but,  because  the  same  was  considered  to  be 

material 
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material  to  the  Plaintiff's  case.  The  affidavit  of  the 
solicitor  himself  contained  the  same  statement,  and 
also  a  statement  that  the  draft  of  the  proposed  amend- 
ments had  been  settled,  approved,  and  sFgned  by  coun- 
sel. It  contained,  however,  no  statement  as  to  rea- 
Kmable  diligence  having  been  used;  and  tlie  only'purt 
of  it  which  went  to  the  materiality  of  the  amendments, 
wna  a  statement  that  the  Plaintiffs  thereby  sought  to 
limit  and  vary  the  allegations  in  the  bill  respecting  the 
icta'  and  'dealings  of  the  Defendailts,  in  regard  to  the 
in  question  in  the  cause. 


J  84.6. 


\   ' 


,  Mr.  BdheU  and  Mr.  Sebpyny  for  the  iippeal  motion, 
zii^d  Phillips  v..  Gqding{a\  Witimll  y»  Feaiherstonc" 
fiaugh.{b)  ;  - 


>/i' 


Mr.  James  Parker^  Mr.  Teed^  and  Mr.  Fiecliug^ 
^rUrdf  cited, 

Of!  the  question  of  jurisdiction,  Unyd  v.  TFaii  (r), 
Haddlesea  v.  Neville  (d),  Dean  v.  Hickinbdiham  {e\ 
IVembmime  Union  v.  Masson{g\  Matchitt  v.  Palmei\  (//) 

On  the  application  of  the  New  Orders  otMaj/  1845, 
to  proceedings  pending  at  the  time  of  their  promuljja- 
tion,  Roulledge  v.  Gibsofi  (/),  Spencer  v.  Allen,  [k) 


Christ's 
Hospital 

V, 

Grainger. 


7%^  Lord  Chancellor. 

■  -        •  •  • 
Tills  was  an  application  to  discharge  an  order  of  the 

Vice- Chancellor  of  England j  by  whicn  leave  was  given 

to 


(a)  V  Hare,  40. 
(*)  srJi^r.  1054. 
..  (4  4  iMy.  ^  Cr.  857. 
(^  ^jBean.  28. 
(tf)  4  Hare,  S02. 


{h)  10  Sim.  241.  And  the 
cases  collected'  in  9  Jur,  looi?. 
1654;  fitld  ion. 

m  15L.J.N.S.3\. 


Jan.  24. 
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1846.  .     to  the  Plaintiffs  to  amend  their  bill  after  the  expiratioii 
of  forty  days,  from  the  filing  of  the  last  answer. 


Chiiist's 
Hospital 

V, 

Grainger. 


Various  points  were  made  at  the  bar  with  respect  to 
the  order.  The  first  question  raised  was,  whether  the 
motion  was  to  be  governed  by  the  Orders  oi  April  18S8» 
or  by  those  of  May  1845.  The  latter  orders  were 
published  in  the  month  of  May  of  that  year,  and  were 
to  come  into  force  on  the  28th  of  October  ibilowiog; 
Ample  notice,  therefore,  was  given  of  them  to  the  pro* 
fesston  and  to  the  public  Notice  of  the  motion  before 
the  Vice-Chancellor  was  given  for  a  day  subsequent 
to  the  28th  of  October.  The  notice  itself  was  served 
on  the  SOtb.  By  the  first  of  the  Orders  of  Majfj  it 
was  enacted  that  the  Orders  of  Aptil  1828,  enume- 
rated in  that  Order,  were  to  be  abrogated  from  the 
time  when  the  Orders  of  May  came  into  operation,  and 
among  the  orders  specially  mentioned  as  abrogated 
are  the  13th  and  15th  relating  to  amendments;  it  seems 
therefore  difficult  to  contend,  that  a  motion,  which  by 
the  terms  of  the  notice  was  not  to  come  on  until  a  day 
subsequent  to  the  28th  oiOctober^  is  to  be  governed 
by  the  Orders  of  Aprils  and  not  by  those  of  Mcy. 
But  it  was  said,  that  to  hold  the  contrary  would  in 
this  case  be  to  give  to  the  New  Orders  a  retrospective 
effect,  inasmuch  as  they  require  an  affidavit  of  reason^ 
able  diligence  having  been  used  during  a  period  in 
which  the  old  Orders,  which  required  no  such  affidaviti 
were  in  operation.  My  answer  to  that  is,  iliat  these 
Orders  merely  diffier  from  the  former  in  regulating  the 
evidence  of  facts,  in  the  absence  of  which  the  Court 
would  never  have  been  justified  in  allowing  an  amend- 
ment. If  there  were  any  circumstances  to  shew  that 
what  was,  previously  to  the  promulgation  of  these  orders, 
considered  as  reasonable  diligence,  is  by  reason  of 
any  thing  contained  in  these  orders  considered  so  no 

longer 
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longer,  those  circumstances  would  be  taken  into  con- 
sideration in  this  case.  There  is,  however,  authority 
on  the  point,  in  a  decision  of  the  Vice-Chancellor 
himself  in  WinnaU  v.  Featherstofihaugk.  That  was 
even  a  stronger  case  than  the  present,  for  there  notice 
WB8  given  in  the  early  part  of  1845,  for  a  day  in  Aptil^ 
on  which,  under  ordinary  circumstances,  the  motion 
would  have  come  on  before  the  promulgation  of  the 
New  Orders,  and  yet  because,  owing  to  the  pressure 
of  business  in  the  Court,  it  did  not  in  fact  come  oh 
till  after  the  28th  of  October,  the  Vice-Chancellor  held 
that  it  was  governed  by  the  New  Orders.  Whether  that 
was  a  right  decision  or  not  in  the  circumstances  of  that 
case  may  be  a  question,  for  I  understand  that  the  case 
is  now  under  appeal  {a) :  but  Mr.  Parker  seemed  to 
oonsider  that  that  must  be  the  conclusion  in  this  case, 
fer  he  stated  that  the  affidavits  were  inadvertently  framed 
with  reference  to  the  Old  Orders,  and  he  argued,  that, 
when  properly  and  fairly  considered  and  interpreted, 
they  were  sufficient  to  justify  the  application  under  the 
new  orders. 


1846. 


Christ's 

Hospital 

r. 

Grainger. 


The  next  point  was,  that  the  application  ought  to 
have  been  made  to  the  Master,  and  not  to  the  Court. 
The  9  &  4  7K  4.  c.  94.  5. 13.  directs  that  all  applica- 
tions for  leave  to  amend  shall  be  made  to  the  Master 
in  such  manner,  and  under  such  rules  and  regulations 
as  the  Court  should  by  any  general  order  direct,  and 
also  sntyect  to  an  appeal  to  the  Court.  The  Orders  in 
questbn  of  Mm/  1845,  are  the  only  general  Orders  now 
in  force  which  relate  to  the  matter.  And  the  68th 
of  those  Orders  says,  that  such  applications  are  to 
be  made  in  a  certain  manner,  and  subject  to  certain 
regulations  as  to  the  frame  of  the  affidavits  on  which 

they 

(a)  The  decision  was  afterwards  reversed. 
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tbey  are  to  be  founded ;  but.it  contains  no  restrictiopas 
to  the  time  within  which  the  application  may  be  node. 
In  that  respect,  it  differs  from  the  corresponding  Order 
o£  Aprils  which  contained  negative  words  to  the  «ftcC 
that  no  vesications  Unamend  the  bill  sbpuld  bar  laade 
rither  without  nodce  or  'upon  affidavit,  unlets  oblaioed 
within  a  certain  jtime  after  the  filing  of  the  answer.*  In 
the  absenee  of  >anyt  such. restriction  in  the  new-  oKdef% 
I  see  nothing 'in.  thmn  to  authorise  the  Couvt  ta  tahs 
cognizance  of  thb  i^lication.  It  is  true  there  are  Mses 
m  which  the  Ctart,  from  the  peculiar  nature  of- the  iqn 
plication,  has  thought  that  it  ought  to  be  made  to  the 
Court 'in  the  first  instance,  and  not  to  the  Master; 
These  eases  are  enumerated  by  the  Master  ^  Cbe  Rcrfk* 
in  SlriMandyf.  Stricktands.  but  this  is  not  ene  of  them, 
and. I  tfaiak,  therefore^  that  this  application  ouglit' to 
have  been  made  to  the  -Master.  .  I  have  eonsulted  sottM 
of  the  other  Judges,  who  concurred  with  me  in  the  pub- 
lication efi  these  Orders,  and  theyagra^  withnsa  in 
that  Gf>inion.  That;  being  the  case  I  might  rest  tiK 
decision  on  this  point  alone,  but  there  is  another  ques* 
tion,  as  to  the  affidavits,  on  which  it  seems  to  me  desir- 
able that  I  should  express  my  opinion. 


The  New  Orders,  require  that,  afler.the  expiiation^of 
four  weeks  Aom  the  time  when  the  last  answer  is  to  be 
deemed  sufficient,  the  affidavit  shall  state  nijt  oaly:tbat 
the  draft  of  the  proposed  amendments  has  been  settled, 
approved,  and  signed  by  Counselr.anddiat  the  ftmfWid^ 
ment  is  nbt  intended  for  delay  or  vexadon,  which  is  all 
that  is  required  before  the  expiration*  of  that  -tune, 
but  further  that  t^e  matter-of  the  proposed  4imendmeat 
is  material,  and  could  Jiot  with  reasmiable'  diligenee 
have  been  sooiler  introduced  into  the  bill.  That  affi* 
davit  is  to  be  made  both  by  the  Plaintiff  and  his 
solicitor,  except  where  the.  Plaintiff,' from  being  abroad 
or  from  any  other  reason,  is  iinable  to  join  therein,  in 

which 
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which  caM  ft'is  sufficient  if  made  by  the  solicitor  alonev 
Here  the  Plaibtiffs,  being  a  corporadoo,  are  nnable  to 
make  the  affidavit,  and  therefore  the  affidavit  of  the 
aolicitor  alone  wonid  be  sufficient  Two  affidavits  have 
in  tact  beto  filed,  one  by  Mr.  Makertey  the  B6licitor,*and 
di^  other  by  his  managing  clerk.  In  the  affidavit,  how- 
everj  «f  Mr.  jtfeter&ry  there  is  nothing  to  satisfy  the 
requisition  of  the  68th  Order.  1  <;otlId  hardly  come 
to  4be  tonclnsioii  from  that  affidavit  that  the  matter 
of  the  amendments  was  material.  It  is  not  sworn  that 
they  are  material:  facts,  indeed,  are  stated  as  leading  to 
that  conclusion ;  but  not  in  such  a  way  as  to  satisfy  me 
upon  the  point.  It  is  not,  however,  necessary  to  insist 
on  this  defect,*  because  the  affidavit  does  not  go  on  to 
swear  as  to  reasonable  diligence.  On  this  ground, 
therefore,  I  could  not  have  supported  the  order  of  tiie 
Vk&CbaoceUor. 


1846. 


Christ's 
Hospital 

V. 

Grainger; 


•  But  then  the  affidavit  of  the  managing  clerk  is  called 
in  Bid,  and  it  is  said  that  his  affidavit  is  worth  more 
than  that  of  the  solicitor,  inasmuch  as  he  is  naturally 
more  acquainted  with  the  details  of  the  proceedings 
than  the  solicitor  himself,  who  is  represented  as  not 
having  personally  attended  to  them.  But  I  am  not  at 
all  of  that  opinion.  The  Court  requires,  in  all  cases, 
the  guarantee  of  the  solicitor's  oath.  It  may  be  that 
t^  clerk,  may  know  more  of  the  details  of  what  passes 
in  the  office  with  reference  to  a  particular  suit  than  the 
^piidtor  himself;  and  the  Court  in  such  cases  might 
Tcqaire  not  only  the  solicitor's  affidavit,  but  also  that  of 
ibe  clerk;  but  at  all  events  the  Court  i*equires  the  sanc- 
ticji^  which  the  character,  position,  and  responsible  sta- 
tion of  the  solicitor  is  capable  of  giving  to  the  affidavit. 


■  That  being  my  opinion,  -it  is  unnecessary  toenter  into 
the  detail  of  the  explanation  given  of  the  delay.    The 

U  u  2  Vice- 
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Vice-Chancelloir  seems  to  have  considered  it  sadsfiio* 

lory,  and  though  the  affidavit  does  not  in  terms  come 

up  to  the  requbition  of  the  Older,  I  should  have  hesitated 

on  the  facts  stated,  before  I  came  to  a  different  conclu* 

sion.    It  is  unnecessary,  however,  to  consider  that  qaes* 

tion,  for  I  think  the  order  must  be  discharged  for  the 

reason  I  have  already  given*     The  amendment  will  of 

course  be  taken  off  the  file. 

Order  discharged* 


JaH*5tO» 


NEEDHAM  v.  NEEDHAM. 


the  bar  of  the  Court,  and  an  order  was  made  that  be 
should  be  remanded,  and  that  a  habeas  should  issue 
to  bring  him  again  to  the  bar  of  the  Court,  in  order 

that 


Acts  amount-  fTlHE  Defendant,  Colonel  Needham^  being  in  contempt 
onrregularity  for  not  putting  in  his  answer,  on  the  19th  of  «^i- 

in  an  attach-  fuioiy  1842  an  attachment  issued  against  him  under 
not  aVailable  which  he  was  taken  into  custody  on  the  21st  otjamuay. 
LyiiTcLtion  On  the  21st  of  February  following,  he  was  brought  to 

by  a  prisoner      ------ 

for  his  dis- 
charge, arc 
avdiable 
where  the 
party  has  ob-  . 
tained  his  dis- 
charge, and  where  his  only  object  in  impeaching  the  attachment  is  to  set  aside  tub- 
secjuent  proceedings  founded  upon  it. 

A  habeas  was  issued  under  the  usual  order  to  bring  up  a  Defendant  in  contempt, 
for  the  purpose  of  a  motion  to  take  the  bill  pro  c(mfi$so  against  him ;  on  his  bang 
brought  up  the  motion  was  refused  with  costs,  but  that  decision  was  reversed 
on  appeal,  and  a  new  habeas  was  afterwards  issued  under  the  same  order  for  the 
purpose  of  a  renewal  of  the  motion.  Held,  that  the  second  habeas  was  regulariy 
issued  without  a  new  order  for  it,  on  the  ground  that,  owing  to  a  mistake  of  the 
Court,  the  original  order  had  not  been  satisfied  by  the  first  habeas. 

Where  a  bill  against  several  Defendants  has  been  taken  pro  emfesso  against  one, 
the  clerk  of  records  attending  for  that  purpose  with  therecord|it  is  not  the  practice 
to  require  the  clerk's  attendance  a  second  time  on  the  hearing  of  the  cause  against 
the  other  Defendants. 

Under  the  5th  Rule  of  1 1  ^.  4.  &  1  ^.  4.  c.  J6.  s.  15.,  if  the  thirty  days  therein 
mentioned  expire  out  of  term,  the  Defendant  may  be  brought  up  to  the  bar  of  the 
Court  at  any  time  during  the  vacationi  without  waiting  for  the  four  first  dm  of 
the  following  term. 
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that  the  bill  might  be  taken  pro  confesso  against  him. 
Such  habeas  was  accordingly  issued,  under  which,  on  the 
ISth  o£  Aprils  he  was  brought  up  a  second  time  before 
die  Vice-Chancellor  o(  England,  when  a  motion  made 
to  take  the  bill  pro  confesso  was  refused  with  costs.  But 
that  order  of  the  Vice- Chancellor  being  afterwards  dis- 
charged by  the  Lord  Chancellor,  the  motion  was  re- 
newed before  the  Vice-Chancellor  on  the  9th  of  May^ 
on  which  occasion  the  Defendant  was  brought  up  to 
the  bar  of  the  Court  upon  a  new  habeas,  issued  under 
the  Order  of  the  2 1st  of  February  ;  and  the  bill  was  then 
ordered  to  be  taken  pro  confesso  against  him.  A  de- 
cree founded  upon  that  order  and  reciting  it,  was  sub- 
sequently made  in  the  suit  by  Vice-Chancellor  fFigram, 
to  whom  the  cause  had  been  transferred. 
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After  several  ineffectual  attempts  on  the  part  of  tl)e 
Defendant  to  set  aside  those  proceedings,  and  after 
be  had  taken  part  in  several  attendances  before  the 
Master  under  the  decree,  he  now  moved  before  the 
Lord  Chancellor  to  set  aside  all  the  proceedings  from 
the  attachment  inclusive,  on  the  ground  of  irregu- 
larity, 

1st.  In  the  attachment  itself. 

2dly.  In  the  order  to  take  the  bill  pro  confesso. 

Sdly.  In  the  decree. 

Mr.  Cooper  and  Mr.  Teed,  for  the  motion. 

Mr.  Calvert,  cmitrd. 


The  objection  to  the  regularity  of  the  attachment  was, 
that  it  had  issued  before  the  Defendant  had  been  served 
with  notice  of  the  cause  having  been  attached  to  any 

U  u  8  particular 
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particular  bnioch  of  the  Courft  under  the  General  Or^ec; 
of  the  llOi  of  Nqomber  IMU 

The  objection  to  the  order  for  taking  the  bill  pro  fiom^ 
fesso  was  threefold. 

•  *  ■  * 

1st.  That  the  ohier  of  the  2l8t  o^Fdhruan/^  on  utiich 
it  was  fdundedi  was  irrc^lar,  being^  made  m  Tacaficin 
and  hot  on  a  seal  day. 

2A\j.  That  at  the  time  when  the  order  to  takedi^ 
bill  pro  coi^iisso  was  -pronounced,  the  Defendant  -was? 
entitled  to  his  discharge  without  payment  tX  ^eosts»  not 
having,  as  it  was  contended,  been  brought  up  to -the  bar 
according  to  the  requisitions  of  the  5th  rule  of  Snr 
Ectooard  Sugden*s  Act  (a) 

Sdly.  That  there  was  no'  warrant  for  Uie  kikieas 
under  which  the  Defendant  was  brought  up  on  the  9th 
of  May,  except  the  Order  of  the  21st  of  Febrmuy  whicb» 
it  was  contended,  had  iieen  satisfied  by  the  issning  of  the 
former  habeas.  ^ 

The  objection  to  the  decree  was,  that  the  clerk  in 
Court  had  not  attended  with  the  record  at  the  hearing 
of  the  cause  against  the  other  Defendant, 


JafL  20.  The  Lord  Chancellor. 

In  this  case  part  of  the  original  application  was,  that 
Colonel  Needham  might  be  let  in  upon  terms  to  answer 
the  bill;  but  in  the  reply  that  was  abandoned,  for  there 
was  no  case  upon  the  merits,  but  quite  the  contrary. 
Therefore  the  question  is  entirely  one  of  form,  whether 
the  proceedings  were  or  were  not  regular. 

Five 

(o)  11  Gy^Sc  1  W.^  c.o^. 


CASES  IN  CHANCERY, 


6iS 


.,Five.Qbject|ions  to  their  regularity  were  taken*  The 
first  related  to  the  writ  of  attachment.  By  the  4th  Order 
of  the  11th  oiNaoember  1841,  it  is  declared  that  until 
notice  is  served  of  tbq  cause  being  attached  to  the  Court 
of  some  particular  Vice-Chancellor,  ^*  no  party  should 
move,  petition,  or  take  any  other  proceeding,"  And  it 
is  said  that  in  this  case  no  notice  of  the  cause  being  at* 
tacbed  to  the  Court  of  the  Vice-Cbancellor  oiEn^and^ 
was  served  until  the  21st  of  January^  whereas  the 
attachment  issued  on  the  19th,  That  is  the  irregularity 
insisted  on*  But  I  think  it  at  least  very  doubtful,  whe- 
ther the  term  *^ proceeding"  in  this  order  would  include 
an  attachment.  It  is  proper  to  consider  what  the  object 
of  the  order  was.  Two  new  Vice-Chancel lors  bad  been 
appointed:  the  causes  that  were  set  down  before  the 
Ix>rd  Chancellor,  were  to  be  distributed  among  the 
Vice-Chancellors ;  and  it  was  directed  that  no  petition 
mption  or  other  proceeding  should  take  place,  in  any 
cause,  until  it  bad  been  attached  to  some  particular 
Court.  Under  these  circumstances,  I  think  the  Order 
must  be  taken  to  relate  to  proceedings  in  the  Court 
itself,  and  not  to  a  proceeding  like  an  attachment,  which 
issues  under  the  Great  Seal  without  any  application  to 
the  Court.  In  the  5th  Order  where  the  same  term  is 
also  used,  it  obviously  means  a  proceeding  in  the  Court 
and  no  other — a  motion,  or  petition,  or  a  notice  of  some 
proceeding  in  which  the  Court  itself  is  to  be  engaged. 
On  this  ground  alone,  therefore,  if  it  wei'e  necessary  to 
decide  the  point,  I  should  be  of  opinion  that  this  ob* 
jection  was  untenable. 


1846. 


NSEDHAM 

Nebdham. 


But  it  appears  to  me  to  be  unnecessary  to  decide  the 
point,  because  there  is  not  sufficient  evidence  of  the  fact 
of  the  attachment  having  issued  before  the  notice  was  re- 
ceived.    The  only  evidence  relied  upon  is  the  date  of 

U  u  4  that 
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that  proceeding  in  the  attonie}r's  bill  of  costs  ;  Imt  every 
body  knows  that,  in  an  attorney's  bill,  general  dates  mre 
apt  to  be  put  down  comprehending  a  series  of  a<:tsy  and 
frequently  from  memory;  and  thereibi*e  I  think  no 
conclusive  inference  is  to  be  drawn  from  such  an  entry 
as  this,  that  a  particular  act  took  place  at  the  precise 
date  set  against  it  It  is  true  that  Colonel  Needham 
says  he  believes  it  took  place  at  the  time  mentioned  in 
the  bill  of  costs;  but  it  is  evident  that  his  belief  is 
founded  on  the  bill  itself,*  ai\d  therefore  his  belief  car- 
ries the  case  no  further.  On  the  other  hand,  there  is 
the  inference  to  be  drawn  from  the  conduct  of  hia  clerk 
in  Court.  He  was  served  with  notice  of  the  attach* 
ment,  and  it  was  his  duty,  which  he  would  no  doubt 
have  been  careful  to  perform  in  a  case  where  the  per- 
sonal liberty  of  his  client  was  concerned,  to  have  taken 
steps  to  set  aside  the  attachment  for  irregularity,  if  any 
existed.  No  such  application  was  made,  and  I  therefore 
infer  that  there  was  no  ground  for  it.  I  think,  that 
considering  the  length  of  time  which  has  elapsed  since 
these  proceedings  took  place,  the  inference  to  be  drawn 
from  the  conduct  of  the  parties  in  favour  of  the  Plaintiff 
is  much  stronger  than  any  that  can  be  drawn  in  favour 
of  the  Defendant  from  the  date  of  the  item  in  the  bill 
of  costs. 


But  even  supposing  the  irregularity  to  have  existed, 
it  appears  to  me  that  it  cannot  be  taken  advantage 
of  after  such  a  lapse  of  time,  at  least  for  the  present 
purpose.  Colonel  Needham  says  he  was  not  aware 
of  it  till  he  saw  the  bill  of  costs;  but  his  clerk  in 
Court  must  have  been  aware  of  it,  which  is  the  same 
thing.  Mr.  Teed  indeed  contended,  that  there  could 
be  no  waiver  of  an  irregularity  in  an  attachment,  be- 
cause the  liberty  of  the  subject  was  in  question  ;  and  in 
support  of  tliat  proposition,  he  referred  to  several  deci- 
sions 


CASES  IN  CHANCERY.  645 


Need  HAH 

V, 


sions  of  the  Master  of  the  Rolls  (a) :  but  these  decisions  184*6. 
proceeded  on  quite  a  different  principle,  viz.  that  where 
a  party  was  in  custody,  facts  which  would  amount  to  a 
waiver  under  other  circumstances,  would  be  no  answer  Needuam. 
to  an  application  for  his  discharge ;  but  where  the  party 
is  not  in  custody,  and  his  object  is  merely  to  set  aside 
proceedings  founded  on  the  attachment,  it  would  be 
monstrous  to  say  that  there  could  be  no  waiver  of  an 
irregularity  in  the  attachment  for  the  purpose  of  sus- 
taining those  proceedings.  For  all  these  reasons,  there- 
fore, I  am  of  {pinion  that  there  is  no  ground  for  the 
first  objection. 

The  next  objection  was,  that  there  was  no  order  to    . 
warrant  the  habeas  issued  to  bring  up  the  Defendant  for 
the  purpose  of  taking  the  bill  pro  confesso.    The  cir- 
cumstances were  these.     On  the  21st  of  February^  Co- 
lonel Needham  was  brought  up,  and  remanded ;  and  on 
his  being  remanded,  an  order  was  made  for  a  liabeas  to 
bring  him  up  a  second  time,  that  the  bill  might  be 
taken  pro  confesso  against  him.     He  was  brought  up 
accordingly  on  the  ISth  of  April:  the  case  came  on 
before  the  Vice-Chancellor  of  England^  who  refused  the 
application  with  costs,  and  discharged  the  Defendant 
from  custody.     That  order,  however,  was  afterwards 
reversed  on  appeal,  and  nothing  further  was  done  under 
It*     The  Defendant  was  then  brought  up  again  before 
the  Vice-Chancellor,  under  the  original  order  of  the 
2lst o( FebruafT/f  but  upon  a  new  habeas;  and  the  ques- 
tion is,  whether  that  original  order  was  sufficient  to 
warrant  the  second   habeas.     The  order,   owing  to  a 
mistake  of  the  Court  itself,  had  never  been  satisfied. 
The  officer  who  was  consulted  on  the  occasion,  and  to 
whom  all  the  facts  were  disclosed,  was  of  opinion  that, 

under 

(a)  Greening  v.  Orecmngf  1  Beov,  121a  |  Haynet  V4  Ball^  4  Bcavt 
lot. 


646 


CASES  IN  CHANCERY. 


1&46. 


NfiEDBAIf 

V, 

Needhah* 


under  die  cir^uHistBiicie%  be  wa^  justified  on  issaiog  tb^ 
second  writ  uodier  the  origioal  order.  The  VicdrCbMH 
cellor  was  ako  of  that  opiuioDj  and  I  entirely  ooncur  in  iu 

The  third  objection  wa%  that  the  clerk  of  records 
and  writs  did  not  appear  in  Court  with  the  record  whea 
the  decree  was  pronounced^  and  that  the  decree  was 
oa  that  ground  irregular*    Several  cases  were  cited  in 
support  of  that  poaition,  but  they  were  all  cases  of  a 
single  ]>efendant.  (a).    In  such  cases  the  decree  ia  pro^ 
nounoed  immediately  after  the  order  to  take,  he  bill.jBro 
confessoj  and  when  the  clerk  is  necessarily  in  Court  with 
the  record  for  the  latter  purpose,  whereas,  in  cases  where 
there  are  several  Defendants»  it  is  necessary  after  the 
bill  has  been  taken  pro  anifesso  against  the  Defendant 
in  contempt,  that  the  cause  should  be  sat  down  to  be 
heard  as  against  tiie  others;  and  the  decree  then{>ro« 
nounced  recitea  the  order  to  take  the  bill  pro  confssstK 
That  was  the  covljpsq  pursued  in  the  present  case.     The 
order  was  recited  in  the  decree^  but  the  /clerk  did  not 
again  attend  with  the  record ;  and  the  question  is,  whe* 
ther  the  decree  was  on  that  account  irregular.     As  the 
question  is  purely  one  of  practice,  I  have  thought  it  my 
duty  to  refer  to  the  Registrars,  who.  have  returned  to 
me  a  unanimous  certificate,  that,  where  a  bill  againat 
several  Defendants,  has  been  taken  pro  con/esso  against 
one,  the  clerk  of  records  attending  for  that  purpose 
with  the  record,  it  is  not  necessary,  nor  according  to 
the  usual  course  of  the  Court,  that  the  clerk  should 
attend  a  second  time  with  the  record  when  the  cause  is 
heard  as  against  the  other  Defendants.     Whether  that 
practice  be  a  proper  one  or  not  is  immaterial,  for  the 
application  is  to  set  aside  the  proceedings  for  irregu- 
larity, and  if  they  have  been  according  to  the  uniform 

course 
(a)  Btdfcr  v.  Kcen^  4  Sim.  49S.    WooUm^s  v.  Baker^  6  Sim.  316, 
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4»Dis«-  of  ihpCourtf'  there  can.be  no  ground  fi>r.,^ie       1846. 

application.  ^TT^''^^^ 

*^*^  '       Needham 

The  next  point  appears  to  me  to  be  the  most  in^-  Nbbdham. 
portant  of  all.  It  arises  out  of  th^  fifth  rule  of  Sijr 
JUdward  Sugden^a  Act.  By  thut  rule  it  is  required  tbat^ 
the  party)  if  not  sooner  brought  iip,  shall  be  brought  up 
Co  the  bar  of  the  Court  within  thirty  days  from  the  time 
of.hisibejng  ia  actuid  custodyi  and  if  the  last,  of  these 
tUr^  days  'should  happen  out  of  tenUf  then  within  the 
fimr  first  days  of  the  following  term.  In  the  p^'esent 
Cft^e  'Colonel  Needham  was  not  brought  up  within  the 
thirty  days,  and  the  last  of  these  days  did  occur  out  of 
term.  And  the- argument  is,  that  therewaa.no  authority 
td  bring  him  up  until  the  four  first  days  of  the  follow** 
ing  term.  But  the  rule  says,  *^  if  not  sooper  brought 
up,''  and  I  think  these  words  apply  in  cqnstruction  to 
thQ  whole  clause —r  to  the  four  first  dajfs  of  the  following 
term,  as  well  as  to  the  thirty  days  from  the  time  of  the 
party  beipg  Jn  actual  custody.  That  construction  is 
inost  in.  conformity  with  the  object  of  the  Rule,  which 
was  to  prevent  the  party  from  being  kept  in  custody  for 
an  unnecessary  length  of  time ;  and  any  other  construe- 
(ion;  would  be '  inconsistent  with  the  thirteenth  Rule, 
which  provides  that  a  Defendant  in  contempt  for  not 
answering,  shall  put  in  his  answer  within  two  calendar 
months  from  the  time  of  his  being  in  actual  custody, 
and  that  in  default  of  his  so  doing,  the  Plaintiff  shall 
pcoc^ed  to  take  the  bill  pro  confesso  against  him,  and 
ot^tain  an  order  for  that  purpose  within  six  weeks  after 
tfbe  .period,  to  be  computed  from  the  expiration  of  such 
two  calendar  months,  within  which  he  may  be  able  to 
take  the  same  pro  confesso;  and  that  in  default  of  bis  so 
doing,  the  Defendant  shall  be  entitled  to  his  discharge. 
Now  the  period  within  which  he  may  take  the  bill  pro 
confesso  is,  by  the  second  rule,  twentyn^ight  days  from 

the 


648 


GASES  m  CHANCERY. 


1846. 


Needham 

V, 

Nrbdhau. 


tbe  time  of  die  Defendant  being  brought  up  to  the  bar 
of  the  Court,  and  committed  or  remanded  to  the  priscm 
of  the  Court.  And  it  has  been  decided  again  and  again, 
that  under  that  Rule  a  party  may  be  brought  up  in  va* 
cation  and  remanded  in  vacation,  and  that  the  bill  may 
be  taken  'pro  confesso  against  him  at  any  time  in  ▼aca'* 
tion  (a),  and  therefore  the  prisoner  is  entitled  to  hisi 
discharge  unless  the  order  to  take  the  bill  pro  confesw 
against  hiiti  be  obtained  within  two  months  and  twenty- 
eight  days,  and  a  further  period  of  six  weeks  from  the 
time  df  his  being"  in  actual  custody,  which,  if  the  De- 
fendaht's  argument  be  right,  it  may  be  impossible  for 
the  Plaintiff  to  do :  for,  according  to  that  argument,  if 
the  Defendfldt  were  attached  the  day  ader  the  expira- 
tion of  Trinity  term,  he  could  not  be  regularly  brought 
up  to  the  bar  of  the  Court  till  the  four  first  days  of 
Michaelmas  term,  at  which  time  he  would,  under  the 
thirteenth  rule,  be  entitled  to  his  discharge ;  and  thus  the 
Plaintiff  might,  without  any  default  of  his  own,  and  not- 
withstanding he  had  conformed  strictly  to  the  requisi- 
tions of  the  Rules,  be  deprived  of  the  opportunity  of 
taking  the  bill  pro  confesso. 


The  case  of  Simmons  v.  fVood  (b),  which  was  cited, 
was  exactly  like  the  present.  There  the  Master  of  the 
Rolls  made  the  original  order  for  the  remand  of  the 
Defendant  in  vacation.  After  the  twenty-eight  daj's 
bad  expired,  and  in  vacation,  he  was  again  brought  up 
before  Vice-Chancellor  JVtgram  to  have  the  bill  taken 
pro  confesso  against  him,  and  the  Vice-Chancellor  made 
the  order.  That  order  was  acquiesced  in,  though  an 
intimation,  I  believe,  was  thrown  out  by  the  Vice-Chan- 
cellor, that  an  application  might  be  made  to  this  Court 

to 


(a)  See  Clark  v.  Ciark^  tupr, 
p.  1 16*  Simmont  ?.  Wood^sHare, 
•44. 


{b)  a  Hare,'644. 
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to  set  it  aside.     I  presume,  therefore,  the  party  con-        1846. 
sidelred  that  the  proceedins:  was  reffular.  ^[^^^"^^ 

The  other  objection  was,  that  the  Defendant  was  Nekdham. 
brought  up  and  remanded  on  a  day  in  vacation,  which 
was  not  a  seal  day ;  but  I  am  clearly  of  opinion,  that 
there  is  no  ground  for  that  objection.  The  same  thing 
occurred  in  Clark  y.  Clark  {a\  where,  on  an  application 
to  discbarge  the  Defendant  from  custody,  on  the  ground 
of  his  not  having  been  r^ularly  brought  up  to  the  bar 
of  the  Court,  pursuant  to  the  fifth  rule;  it  appeared 
that  be  had  been  brought  up  before  the  Master  of  the 
Rolls^  and  remanded  on  the  ISth  of  October^  which  was 
in  vacation,  and  clearly  not  a  seal  day*  The  cfise  was 
brought  here  by  appeal,  and  was  argued  with  great 
activity  on  other  grounds ;  but  no  such  point  as  this 
was  raised  by  the  Defendant's  counsel* 

I  have  now,  1  believe,  disposed  of  all  the  objections 
that  were  taken  to  the  proceedings  on  the  score  of  regu- 
larity, and  being  of  opinion  that  there  is  no  ground  for 
any  of  them,  I  must  refuse  this  motion  with  costs. 

(a)  Suprilfp.  11 6, 
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Jn  the  Matter  of  the  SUlTOtllS  of  the  High  Court  of 
Chancery*  . 

^""^  ^^'      And  in  tte  flatter  of  'THOMAS  WHITINCh  tfte 
*  ChftfCtefk  of  ANDREW  HEKRY  tYNCHi^a^., 
btte'tof  Ae  Mitotiihf  (rf^ttes^^^  '       •*  *  '• 

Though  the  npOilS^  a^'ll^tkMi  pud^eHted  i)y  thirty4wo  tblibtiohf 
!]^^o?the  ^  -Me  Cc^irt,  'coifipUuiiiK^  «bAt  the  dutfi^  dk^iMlj 

Masters*  chief  perfcMtoed  bf^^'chiejf  elefk^  in'  the  Mastfers^  ^offite^ 
copying  clerk  ^fMegitL'  tke  "office  of  Mailer  Lj/ndhj  perfbriti^%^  tKe 
are  no  where  j^|^  ^  to^fitig  ^ItStky  wIm  &ad  nOt ' thd  ^aliflda^Hi 
fined, Jhe^  are  ^e^hiNid  byliie HCt  of  pkrfiamd^t  ibrHEfe4tit)eHor  bSbti; 
S^Sed  ^^^^^  ^^-  Whitin^'^  thirf  idferlr,  who  jfeceited  the 
in  their  ge-  salary  of  his  office,  performed  none  but  the  duties 
b^l^^  irtttidlyt^ffi^nikllby  thejnntef'brc^  - 

visions  of  the     •»    :i  »•:   •♦v  i**  I'^l  f'^>     f*      .      -  ;  .   •         .»,.»• 

gulado^Act      *^'11*e  p«ilion  '^ted,  atiaottg  other'* fbhigs,'  that^  rf*^ 

relating  to  cordimr  to  the  ifsttfcltsnird^Md  practice  of  tWe  MastattP 
those  officers,  ®  f  ... 

as  well  as  bj     offices,  it  was  the  duty  of  the  chief  clerk  to  assist  in  the 

Sce^*°AnS'thc  P^'osecution  of  all  enquiries' and  accounts  referred  to  the 
Masters  are  Master,  in  which  an  exercise  of  the  personal  discretion 
to  distribute'^    ^^  ^^^  Master  was  not  involved,  and  to  prepare   the 

the  business  of  drafts  of  the  Master's  reports,  and  to  settle  such  reports 

their  offices  .  . 

between  their    in  the  presence  of  the  solicitors  concerned.     So  that  a 

two  clerks  m  y^^yy  \^Y„e  amount  of  the  business  of  the  Court  was,  in 
such  a  manner         ^       o  » 

as  habitually  •         fact, 

to  allot  to  the 

coping  clerk  duties  which  is  to  be  inferred  from  that  act,  were  intended  to  be  ex- 
clusively performed  bv  the  chief  clerk,  although  with  proper  limitations  and  on 
proper  occasions  the  Masters  are  entitled  to  require  either  of  their  chief  clerks  to 
perform  any  official  duty  in  which  his  assistance, may  be  required,  and  for  the  per- 
formance of  which  he  may  be  competent. 

Any  solicitor  of  the  Court  has  a  right  to  complain  by  petition  of  an  irregularity 
In  the  conduct  of  business  in  the  Masters'  offices,  and  on  such  irregularity  being 
shewn  to  exist,  the  Lord  Chancellor  may  interfere  to  correct  it,  though  no  actual 
evil  be  proved  to  have  resulted  from  it. 
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fact,  transacted  by  attendances  before  him  as  represent-        1 845. 
ing  the  Master;  but  that  the  junior  or  copying  clerk  was    ^"^"^C^ 
usually  a  person  who  had  been  clerk  to  the  Master     Masters* 
while  at  the  bar,  and  that  his  proper  duties  were  to 
wait  personally  upon  the  Master,  to  receive  the  fees  in 
the  office^  to  make  the  appointments  for  attendances, 
luid  to  enter  and  copy  4UX0untS|  reports^'  aad  •  pro- 
citediDgs« 


Clerks. 


i  \ 


.    The  petition  then  submitted  that^  the  distinction  be* 
tween  the  two  offices  was  clearly  marked  by  the  ChoAc^fy 
-BegolatioQ  act  (a),  a  qualificatkm  being  thereby  requi^ed 
finr.  the  chief  clerk  of  ifive  years*  standing  as  aa  attorney 
or  aolici^rf  or  ten  years'  service  as  jutiior  clerks  and  bit 
salary  being  fixed  at  1000^  a  year,  payable  out  of  the 
MAtor^s  fund;  while  for  the>  writing  or  copying  clerk, 
no  qualification  was  required,  and  his  salary  was  only 
150/.  out  of  the  suitor's  fund,  with  the  addition  of  copy 
cooney  d  ,one  penny  halfpenny,  per  folio^  payable  upon 
all  copies,  made  in  the  office,  by  the  parties  requiring 
the  same,  which  copy  money  was  to  be  retained  by  the 
writing  pr  .cppying  clerk>  and  no  part  thereof  was  to  be 
received  by  or  applied  for  the  use  or  benefit  of  any 
other  person  or  persons  on  any  pretence  whatever. 
And  after  stating  that  from  the  earliest  times  the  office 
jQif  chief  clerk  had  been  executed  by  the  holder  thereof 
iii,per$OD»   the   petition  submitted   thia  an  office  of 
so  much   importance   as  .that   of  chief  clerk^  dught 
not  to  be  executed   by  deputy,  which,   it  was  con- 
tended, was  substantially  the  effect  of  the  practice  com- 
.pl|ii|ied  of;   and   that  to  permit  the  same  to  be  so 
.fpg^outedy.  would  ber  ^tablishing  a  principle  injurious  to 
the  interests  of  the  suitors,  and  .cohu^ary  to  the  intent 
and  meaning  of  the  Act  of  parliament,  which  was,  to 

secure 

^  (fl)  5  &  4  W.  4,  r.  94. 
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Case  of  the    ^^^  oBSce  by  persons  possessing  the  experience   and 

BIasters'     legal  attainments  indispensable  for  the  efficient  discharge 

Clerks.         .•  - 

thereof. 

The  petition  prayed  an  enquiry  into  the  matters  al-* 
leged  in  it,  and  an  order  that,  henceforth,  the  duties  of 
the  office  of  chief  clerk  might  be  performed  by  Mr. 
JVhiting,  while  he  should  continue  such  chief  clerk,  in 
person,  and  not  by  the  copying  clerk  or  any  other 
deputy ;  and  that  in  case  Mr.  Whiting  should  be  found 
incompetent  to  the  performance  of  such  duties,  proper 
steps  might  be  taken  for  his  removal,  and  for  the  ap- 
pointment of  some  duly  qualified  person  in  his  pit 


The  petition  came  on  to  be  heard  before  the  Lord 
Chancellor,  assisted  by  the  Master  of  the  Rolls. 

Mr.  BomiUjf  and  Mr.  jS.  Palmer  appeared  for  the 
Petitioners. 

Mr.  Stuart  and  Mr.  Campbell  for  the  Master. 

Mr.  James  Parker  and  Mr.  Stonor  for  Mr.  JViiting» 

It  was  admitted  on  all  sides,  at  the  bar,  that,  not^ 
withstanduig  the  practice  complained  of,  the  business 
in  Master  LyncVs  office  was  efficiently  and  ably  con- 
ducted. 

The  various  topics  which  were  referred  to  in  the 
argument,  are  noticed  and  discussed  in  the  judgment  of 
the  Master  of  the  Rolls. 


Tke 
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T%e  Master  of  the  Rolls. 

My  Lord,  In  compliance  with  your  Lordship's  re- 
quest, I  attend  for  the  purpose  of  submitting  to  your 
Lordship  my  opinion  on  this  case,  to  which  I  have 
given  my  best  attention. 

It  is  represented  to  your  Lordship  as  Lord  High 
Chancellor,  by  certain  Solicitors,  who  in  that  character 
are  officers  of  the  Court  of  Chancery,  to  the  effect  that 
in  the  office  of  Mr.  Lynch,  one  of  the  Masters  of  the 
CSourt,  the  business  of  suitors  is  not  conducted  in  a 
manner  consistent  either  with  the  policy  and  intention 
of  the  Chancery  Regulation  Act  S  &  4  ^.  4.  r.  94.,  or 
with  the  well-known  duties  of  the  two  clerks  employed 
by  the  Master. 

The  question  is  of  public  importance  as  affecting  the 
administration  of  justice,  and  the  case  is  such  that  I 
conceive  that  it  ought  to  be  considered  on  public 
grounds  only.  It  appears  to  me,  that  considerations 
merely  personal  ought  to  be  disregarded. 

The  case  is  as  follows:  —  In  the  year  1843,  when 
the  late  chief  clerk  of  Master  Lynch  died,  Mr.  Edward 
Wright  was  his  junior  or  copying  clerk,  and  Mr.  Thomas 
Whitiftgwas  employed  in  the  office  as  assistant  to  Wtight. 
Wright  and  Whiting  were  neither  of  them  Solicitors ; 
and  as  Wright  had  not  been  a  Master's  junior  clerk  for 
ten  years,  he  was  not  qualified  to  be  appointed  chief 
clerk,  but  it  happened  that  Whiting,  who  was  then 
employed  only  as  an  assistant  to  Wright,  had  formerly 
been  for  more  than  ten  years  junior  clerk  to  Mr. 
Crou  ;  by  that  means  he  was  qualified  to  be  appointed 
chief  clerk,  and  he  was  appointed  to  that  office  by 
Mr.  Lynch. 
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In  the  year  1 84<5,  Mr.  John  Caoerdale  and  blber 
solicitors  presented  their  petition  to  your  Liordahip 
stating  that  Whitings  notwithstanding  bis  appoinanent 
to  be  chief  clerk,  did  not  perform  the  important  dutieB 
belonging  to  that  office,  but  that  the  same  were  per- 
formed by  Wright^  the  junior  or  copying  clerk»  who 
was  not  qualiGed  by  law  Co  be  chief  clerk ;  and  praying 
your  Lordship  to  make  such  order  as  the  nature  of  tb^ 
case  might  require. 

The  principal  complaint  is,  that  some  at  least  of  the 
important  duties  of  the  chief  clerk  are  habitually,  and 
in  the  ordinary  course  of  business,  performed  by  a 
person  who  is  not  by  law  qualified  to  be  appointed  cUef 

clerk. 

The  answer  made  to  the  complaint  is,  that  there  are 
not  in  fact  any  peculiar  duties  which  can  be  exclusively 
called  the  duties  of  the  chief  clerk,  for  that  the  Master 
is  entitled  to  distribute  the  business  of  his  office  between 
his  clerks  in  such  manner  as  he  may  think  proper, 
and  most  conducive  to  the  efficient  transaction  of  the 
business  before  him.  The  question  to  be  determined^is, 
whether  tlie  proposition  thus  broadly  stated  is  correct. 

By  the  statute  3  &  4  ff^  4>.  c.  94.  s.  18.,  no  person 
is  to  be  appointed  chief  clerk  unless  he  has  been  ad* 
mitted  a  solicitor  for  not  less  than  five  years,  or  has 
been  a  junior  clerk  in  some  Master's  office  for  ten  years: 
but  the  Act  does  not  assign  particular  duties  to  either 
clerk,  or  forbid  the  Master  in  terms  from  employing  bis 
clerks  in  the  transaction  of  any  part  of  the  business 
of  his  office  in  any  way  he  may  think  best. 


Considering  the  peculiar  and  important  nature  of  the 
business  transacted  in  the  Master's  office,  the  respon- 

sibiC^ 
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sUMUtj  cf  the  Master  for  the  due  transactioD  of  the 
whole,  and  the  urgent  necessitjr  for  avoiding  all 
avoidabie  interrupdons  in  the  course  of  judicial  en* 
quiries,  it  appeal's  to  me,  that  if  due  vigilance  be 
exercised  on  the  part  of  the  Master,  little  danger  arises, 
or  would  ever  arise,  from  a  prudent  exercise  of  dis* 
credon  in  the  matter ;  and  that  it  would  be  very  incon* 
venient  if  the  Master  could  not,  under  any  circumstances 
whatever,  require  one  clerk  (being  competent)  to  assist 
in  the  business  which  peculiarly  belonged  to,  or  was 
ordinarily  transacted  by  the  other.  In  the  cases  of 
liidgnesB  or  accident,  of  great  pressure  of  one  sort  of 
business,  or  of  any  emergency  of  such  a  nature  as  to 
require  and  justify  a  deviation  from  ordinary  rules,  I 
apprehend  that  it  is  in  the  power  of  the  Master  (per- 
sonally exercising  due  vigilance  in  the  transaction  of 
the  business)  to  employ  either  clerk  in  the  manner  in 
which  he  may,  on  due  consideration,  think  the  emer* 
geaacy  requires. 


1846. 


Case  of  the 
Mastxbs* 

ClerkB. 


If  this  were  the  sort  of  distribution  of  business  to 
which  the  argument  against  the  petition  referred,  I 
should  with  some  qualification  be  disposed  to  accede  to 
it;  but  an  authority  to  direct  the  clerks  to  assist  occa- 
sionally in  the  performance  of  the  duties  of  each  other, 
upon  the  occurrence  of  emergencies  requiring  such 
fifffiff^i^^j  does  not  appear  to  me  to  afibrd  any  sup- 
port to  the  proposition,  that  neither  clerk  has  any  pecu- 
liar duties ;  or  extend  to  confer,  or  by  any  means  imply, 
an  authority  to  change  the  nature  of  die  places  or 
oflfices  of  the  two  clerks,  or  to  transfer  permanently  or 
habitually  the  most  important  duties  of  the  one  to 
the  other ;  and  I  am  of  opinion  that,  consistently  with 
the  Act  of  parlixmient,  the  Master  has  no  such  autho- 
rity. 
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The  Act  recognizes  two  clerks,  and  it  is  plain  firom 
the  language  used,  and  the  enactments  made  respecting 
them,  that  they  were  considered  to  hold  two  different 
offices.  One  is  called  the  chief  clerk ;  the  other  is  called 
the  copying,  writing,  or  junior  clerk.  For  the  chi^ 
clerk  a  specific  legal  qualification  is  required,  and  by 
that  means  the  Master's  appointment  is  subject  to  a 
specific  legal  check.  For  the  other,  (the  copying,  writing, 
or  junior  clerk,)  no  specific  qualification  is  required. 
The  Master's  appointment  is  left  to  his  own  discretion 
and  judgment,  subject  of  course  to  responsibility  for 
its  due  exercise,  but  without  any  pre-«ppointed  fetter. 
Again,  there  is  given  to  the  chief  clerk  for  bis  re- 
muneration,  a  salary  of  1000/.  a  year,  and  he  is  for- 
bidden to  receive  any  fee  for  gratuity.  There  is  given 
to  the  copying,  writing,  or  junior  clerk  for  his  remu- 
neration, a  salary  of  150/.  a  year,  and  copy  money  at 
the  rate  of  1^^.  per  folio.  The  amount  of  copy  money 
is  uncertain :  it  depends  on  the  length  of  the  docu- 
ments and  papers,  of  which  copies  are  (I  am  afi-aid  to 
say  required,  but)  allowed. 


The  reasons  for  these  remarkable  difierences  in  the 
names,  in  the  qualifications,  and  in  the  mocle  of  remu- 
nerating the  two  officers,  are  not  stated  in  the  Act,  but 
they  must  be  presumed  to  be  founded  on  the  diffisrences 
between  the  duties  usually  performed,  or  supposed  to 
be  usually  performed  by  the  officers  respectively. 


It  could  not  have  been  intended  to  fetter  the  Master 
in  his  choice  of  a  chief  clerk  by  a  qualification,  and 
then  permit  him  to  allot  the  performance  of  the  duties, 
in  respect  of  which  the  qualification  must  have  been 
required,  to  a  person  not  qualified.  Neither  could  it 
have  been  intended  that  the  Master  should  allot  to  the 
junior  clerks  having  an  interest  in  copy  money,  the 

performance 
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performance  of  the  same  duties  which  had  previously        1846. 
been  performed  by  the  chief  clerks,  from  whom  all  in-     )^^^y^f 
terest  in  fees  and  copy  money  was  carefully  taken  away.      Masters' 
And  I  am  of  opinion,  that  upon  the  construction  of       Klerks- 
tlie  Act  taken  by  itself,  the  Master  is  not  entitled  so 
to   distribute  the  business   of  his   office   between   his 
clerks,  as  habitually  to  allot  to  the  one  who  is  not 
l^ally  qualified,  and  who  is  interested  in  copy  money, 
those  duties   in   respect  of  which   the  l^islature  has 
thought  fit  to  require  that  the  clerk  who  is  to  perform 
them  shall  have  a  qualification,  and  shall,  not  have  an 
interest  in  copy  money,  but  shall   by  tlie  absence  of 
that  interest,  be   protected  against  the  temptation  to 
increase  the  length  of  copies* 

But  then  the  question  arises,  what  the  duties  are  ? 
The  l^islature  has  not  defined  or  mentioned  them, 
and  it  is  thereupon  contended,  that  the  Master  has 
himself  an  authority  to  determine  them,  or  to  state 
what  they  shall  be.  This  is  in  truth  the  same  thing  as 
saying  that  the  Master  may  by  his  directions  defeat  the 
purpose  of  the  legislature,  and  give  to  the  unqualified 
and  unprotected  clerk  the  duties  which  were  intended 
to  be  performed  by  the  qualified  and  protected  clerk. 
The  allegation  in  support  of  such  unlimited  power  in 
the  Master  appears  to  me  to  be  wholly  untenable. 

Notwithstanding  some  variations  in  the  duties  of  the 
clerks  respectively,  and  some  alterations  made  in  them 
from  time  to  time,  and  notwithstanding  the  authority 
which  I  conceive  the  Masters  have  to  exercise  some 
considerable  discretion  on  the  subject,  there  is  no  man 
of  learning  and  experience  in  the  business  of  this  Court, 
who  does  not  well  and  familiarly  know  the  broad  dis- 
tinction between  the  general  duties  of  the  chief  clerks 
and  those  of  the  copying,  writing,  or  junior  clerks. 

Xx  3  An 
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1846.       An  attempt  to  define  them  accarately  might  fiul ;  and  if 

^!ry7^     it  sQOceeded,  might  very  probably  interfere  ii^iirioiislj 

Mastbbs'     with  the  authority  which  the  Master  ought  to  have 

^^"^      orer  both  clerks,  and  might  by  that  means  embarrns 

the  transaction  of  the  business  in  the  offices*     And  the 

circumstances  of  the  case  do  not  appear  to  me   to 

require  that  any  such  attempt  should  be  made ;  bat  the 

argument  which  has  been  used  makes  some  inyestigation 

necessary. 

I  collect  from  the  enquiries  which  I  have  made^  that 
at  an  early  period  of  the  history  of  the  Court,  the 
Masters  were  licensed  or  authorised  by  the  Lord  Chan- 
cellor to  employ  a  limited  number  of  clerks,  and  that 
such  clerks  were,  to  some  extent  at  leasts  considered  to 
be  officers  of  the  Court,  in  the  special  emplojrment 
and  under  the  direction  of  the  Masters,  subject  to 
such  r^ulations  as  the  Lord  Chancellor  might  direct. 
In  the  course  of  the  great  alterations  which  in  the  pro- 
gress  of  time  were  made  in  the  duties  of  the  Masters,  the 
situation  and  duties  of  the  clerks  were  much  changed, 
and  it  rather  seems  that  the  clerks  became  less  con- 
sidered to  be  officers  of  the  Court,  or  less  distinctly 
treated  as  such  than  they  once  were.  In  the  mean 
time  the  Masters  themselves  seem  to  have  been  en- 
titled to  all  the  fees  legally  payable  in  their  offices ;  and 
till  about  the  year  1621,  they  received,  in  addition  to 
their  fees,  benevolences  or  gratuities  for  services,  or  for 
the  performance  of  duties  in  respect  to  which  they  were 
entitled  to  no  fee  and  received  no  salary  ;  but  this  prac- 
tice being  stopped,  and  additional  fees  being  afterwards 
allowed,  a  notion  was  entertained  that  fees  and  duties  were 
so  closely  connected,  that  there  could  be  no  duty  of  the 
Masters  to  which  a  corresponding  fee  was  not  annexed; 
and  within  my  own  memory  a  case  occurred  in  which 
Master  Stratford  declined  to  sign  a  certain  certificate, 

which 
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jvliicb  wa3  wanted  for  the  purpose  of  a  reference  made  to 
hixDf  on  the  sole  ground  that  it  was  no  part  of  his  duty 
to  sign  it»  because  no  fee  was  payable  thereon.  I  can- 
jDOt  say  that  I  think  this  doctrine  was  ever  sustainable* 
JSol  the  £ees  formerly  payable  to  the  officers  do  never- 
tlieless  afibrd  some  indication  of  the  duties  they  had  to 
perform*  And  I  find  that  in  a  return  (made  to  an 
order  of  the  House  of  Commons,  dated  the  14th  day 
of  November  169S),  of  the  fees  due  and  paid  to  the 
.Masters  of  the  Court  of  Chancery  and  their  clerks, 
4i6re  are  the  following,  viz. :  —  **  The  clerk's  fee  for 
^mtmg  every  report  or  certificate,  Hs.*^^  and  ^Uhe 
clerk's  fee  for  writing  the  recognizance  and  condition  as 
the  order  directs,  S&  6€^."  The  duties  here  indicated, 
consisted  only  in  writing.  I  further  find  that  the  com* 
knissioners  who  reported  in  1 740,  stated  the  clerk's  fees 
•to  be  as  follows :  —  **  For  drawing  and  transcribing 
vvery  report  or  certificate,  6s.  For  drawing  and  en- 
grossing every  recognizance  with  ,the  condition,  5^ 
For  writing  each  bidding  for  estates  before  a  Master, 
;£s;  6<2.  For*  writing  the  jurats  of  affidavits  taken  in 
jnatters  not  depending  in  Court,  as  also  the  option  of 
«irery  deed  or  recognizance,  6d.  For  attending  the 
Court  with  deeds  and  writings,  each  day,  6s.SdJ*  — 
Merc  the  duties  indicated  are,  drawing,  transcribing, 
"engrossing,  writing,  and  attending  the  Court. 


184& 


Oaseoftbt 

Masters* 

Clerks. 


But  it  appears  that  the  duties  thus  indicated,  were 
not  the  only  duties  performed  by  the  clerks ;  they  as- 
sisted the  Masters  in  other  respects,  and  as  a  remuner- 
-ation  for  that  assistance,  they  received  some  part  of 
.those  fees  to  which  the  Masters  themselves  were  en- 
.tiOed 


In  the  report  of  1740,  to  which  I  have  already  re- 
ferred, the  Commissioners  say  that  each  Master  "  has 
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usually  two  clerks,  one  of  which  ought  to  be  a  penon 
of  good  ability  and  knowledge  in  the  practice  ol  the 
Court ;  and  such  clerks  hold  their  places  at  the  will  of 
their  respective  Masters.'*  They  afterwards  set  forth  a 
list  of  fees  distinguished  as  *^  lawful  fees,**  ^  reasonable 
fees,^  and  *'  clerk's  fiees/'  and  state  the  presentment  of 
the  jury  before  whom  the  enquiry  was  oonducted»  that 
some  of  the  clerks  claimed  as  **  clerk's  fees,"*  several  of 
the  fees  before  mentioned  as  ^Mawful  fees,**  and  that 
the  jury  found  that  the  clerks  served  their  several 
Masters  upon  such  terms  as  they  mutually  thought  fit  to 
agree  upon  between  themselves ;  and  that  some  of  the 
fees  styled  the  **  clerk's  fees,"  were  wholly  taken  by 
some  of  the  clerks  to  their  own  use ;  and  that  others 
of  them  received  some  proportion  of  the  fees  styled 
*^  lawful  fees"  to  their  own  use,  according  to  the  several 
agreements  between  the  Masters  and  their  clerks  re- 
spectively; but  what  such  agreements  werCf  the  jury 
were  not  informed. 


This  report  necessarily  came  under  the  consideration 
of  Lord  Hardwkkef  whose  Order  of  November  1745  (o), 
was  founded  upon  it  He  authorised  the  Masters  to 
receive  tlie  fees  styled  **  lawful  fees,"  and  the  clerks  to 
receive  the  fees  styled  **  clerk's  fees ;"  and  it  is  to  be 
observed  that  copy  money  was  among  the  <*  lawful  fees," 
And  not  among  the  **  clerk's  fees." 


It  does  not  appear  that  the  agreements  subsisting 
between  the  Masters  and  their  clerks  were  in  any  way 
disturbed.  But  such  agreements  having  relation  to  the 
remuneration  of  the  clerks,  must  also  have  bad  relation 
to  the  services  rendered  by  the  clerks^  or  the  duties  per- 
formed by  them,  /•  e.  to  the  services  or  duties  of  the 

Masters 
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Masters  in  respect  of  which  the  Masters  were  by  law        1846. 

entitled  to  require  the  assistance  of  their  clerks.  ^!!^'^^^^!^ 

^  Case  of  the 

Masters* 
Now  the  Masters'  duties,  though  primarily  ministerial,  (^^erks. 
are  from  their  nature  very  often  so  closely  connected 
with  judicial  duties,  that  it  b  not  possible  in  many  cases 
to  distinguish  what  is  judicial  from  that  which  is  minis- 
terial, and  whatever  may  be  the  assistance  which  the 
Master  is  entided  to  obtain  from  his  clerk,  it  will  per- 
haps unavoidably  happen  that  some  part  of  it  is  of  a 
judicial  character;  and  notwithstanding  the  authority 
which  there  is  for  the  expression,  I  do  not  think  that 
the  Master  is,  or  ever  was  in  the  ordinary  sense  of  the 
word  <^  delegation,''  entitled  to  *^  delegate"  any  part  of 
hb  duty  to  the  clerk.  The  practice  of  the  office  ap- 
pears to  me  to  shew  that  he  has  a  right  to  obtain  the 
assistance  of  his  clerk,  possessing  good  ability  and  know- 
ledge in  the  practice  of  the  Court,  in  matters  which 
being  primarily  ministerial,  may  nevertheless  incidentally 
involve  judicial  considerations. 

But  as  any  arrangements  or  agreements  for  such  as- 
sistance must  be  of  great  delicacy  and  importance*  and 
must  always  be  subject  to  abuse,  I  am  of  opinion  that 
they  must  at  all  times  have  been  subject  to  die  super- 
intendence and  controul,  and,  if  necessary,  to  the  correc- 
tion of  the  Lord  Chancellor.  All  courts,  it  has  been  said, 
must  have  a  discretionary  power  over  their  officers  to 
prevent  abuse  and  injury  to  the  suitors,  and  consequent 
disgrace  to  the  Court  itself;  and  I  apprehend  that  the 
Masters  were  never  authorised  to  r^ulate  the  business 
of  their  offices,  either  by  dividing  it  between  their  clerks 
or  in  any  way  whatever,  otherwise  than  subject  to  the 
control  and  direction  of  the  Court.  But  the  business 
was  the  Master's  business,  and  he  was  and  still  is  re- 
sponsible for  its  due  performance,  and  subject  to  the 

control 
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1846.       eontrol  of  the  Court  if  required,  be  was,  and  I  think 
still  is,  at  liberty  to  employ  bis  clerks  witbin  proper 


CJtesfi  of  die 
Masptbbs'     at  bis  own  discretion.     But  it  is  not  to  be  presumed 

,4}lerlu.  1^1^^  Jig  yff^^  3^  liberty  so  to  distribute  tbe  business  ofliis  ' 
o£Bce,  as  unnecessarily  or  babitually  to  give  that  part  of 
the  business  which  required  the  most  skill  to  the  cleric 
who  possessed  least.  I  assume  that  the  Mast^s  were 
disposed  to  act,  and  did  usually  act,  and  do  Dcyw  aet  in 
a  correct  and  rational  manner,  and  give  to  the  €iuei 
clerk  or  the  person  of  good  ability  aod  knowledge  in 
tbe  practice  of  tbe  Court,  that  part  of  the  business  whidi 
requires  that  sort  of  qualification. 

It  may  be  observed,  that  although  the  Report  of  1740 
speaks  of  each  Master  having  usually  had  two  deiksy  a 
very  old  ordinance  directs  that  each  Master  in  cwdinary 
shall  have  only  one  clerk,  and  it  seems  very  probable 
that  the  second  clerk  was  admitted  only  for  tbe  piirpose 
of  relieving  the  first  clerk  from  the  performance  of 
duties  purely  mechanical,  probably  in  the  same  way  that 
Whitingi  before  his  elevation  to  the  office  of  chief  clerk, 
was  permitted  to  assist  Wright  the  junior  clerk;  Ic  is 
understood  that  the  clerk's  fees  mentioned  in  the  report, 
and  in  Lord  Hardwick^s  Order,  were  the  chief  clerk's 
fees. 

* 

In  February  1815,  a  commission  issued  to  certain 
persons  to  make  a  diligent  examination  of  the  duties, 
salaries,  and  emoluments  of  the  several  officers,  clerks, 
and  ministers  of  justice,  of  and  within  the  Court  of 
Chancery  and  other  courts,  and  on  the  19th  of  ^^[irU 
1816,  the  Commissioners  in  their  report  stated  as  fol- 
lows :  —  **  There  are  attached  to  each  office  (of  the 
Masters)  two  clerks ;  one  is  the  chief  clerk,  and  whoy 
as  stated  in  the  Report  of  1740,  ought  to  be  a  person  of 
good  ability  and  knowledge  in  tbe  practice  of  the  Court; 

the 
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the  other  is  the  copying  clerk*  We  have  called  for  re- 
turns from  the  principal  delrks  only,  because  they  ap^ 
pear  to  us  to  be  officers,  clerics^  and  ministers  of  justice 
wiliiin  the  meaning  of  the  commission.  They  receive 
fe6s  giveh  to  them  directly  by  the  order  of  ITiS,  and 
have  the  general  superintendence  of  the  business  under 
the  Master..  But  the  copying  clerks  have  no  emolument 
whatever,  except  what  they  derive  from  a  salary  allowed 
by  the  Master,  or  a  proportion  of  the  fees  belonging  to 
him  or  to  the  principal  clerk,  and  seem  to  have  no  other 
duty  than  what  their  description  imports ;  that  of  making 
copies  for  the  use  of  the  suitors.  *^  The  duties  of  the 
principal  clerics  are  — 


1846. 


Case  of  the 

Mastbrs' 

QeriDh 


1.  <^  To  keep  a  raster  of  the  warrants  or  summonses 
issued  from  the  office. 

2.  ^^  And  of  the  names  of  the  clerks  in  Court  and 
solicitors  who  attend  the  return  thereof,  by  which  re- 
gister the  costs  are  afterwards  taxed. 

3.  **  Toarrange  and  preserve  therecords,  deeds, books, 
and  other  documents  in  the  office,  so  that  they  may  at 
all  times  be  readily  found  and  produced  when  wanted. 

4.  *^  To  attend  the  Court  with  deeds,  books,  and  pa- 
pers, C7m.  Rep-  A.  1S8. 

5.  "  To  draw,  and 

6.  ^^  Transcribe  all  certificates  to  be  signed  by  the 
Master. 

7.  **  To  draw,  and 

8.  ^*  Transcribe  all  reports  to  be  afterwards  settled 
and  signed  by  the  Master. 

9.  **  To  prepare  the  schedule,  to  be  annexed  to  the 
reports. 

10.  **  To  make  calculations. 


^^  Generally  to  assist  the  Master  in  the  execution  of 
the  various  duties  of  his  office  as  he  shall  direct 

"  Two 
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r  **  The  doty  of  drawing  the  certificates  and  reportSy 
requires  that  the  principal  clerk  should  be  not  onlj 
familiar  with  the  usual  course  of  business,  so  as  to  pre- 
pare the  certificates  and  reports,  for  which  there  are 
established  forms,  but  he  must  know  enough  of  the 
general  law  and  practice  of  the  Court  of  Chancery  to 
understand  the  orders  and  decrees  pronounced  by  H, 
difiering  in  almost  every  case ;  he  must  make  himself 
particularly  acquainted  with  such  of  those  orders  and 
decrees  as  are  referred  to  his  office,  with  the  proceed- 
ings before  the  Master,  and  with  his  decisions  upon  the 
points  before  him ;  and  he  ought  to  be  enabled  to  ar- 
range the  whole  in  the  form  of  a  report,  in  order  to  be 
ultimately  settled  by  the  Master;  and  for  calculatioDs 
he  ought  to  be  a  ready  accountant.  The  principal 
clerks  should  be  persons  of  some  education,  and  of  great 
experience  and  skill  in  business/* 


it 


A  paper  dated  10th  of  January  1820,  and  entitled 
Duties  of  book-keeper  and  cashier,  who  also  shall  do 
the  business  of  a  copying  clerk  with  such  assistants  in 
or  out  of  the  office  as  he  chooses  to  employ,"  was 
produced  in  the  course  of  the  argument*  It  purports 
to  be  a  statement  of  regulations  adopted  or  proposed  to 
be  adopted  by  Master  Stq>hen^  for  adding  to  the  former 
duties  of  the  copying  clerk  the  duties  of  book-keeper 
and  cashier ;'  an  arrangement  which  Mr.  Stephen  was 
desirous  to  efi*ect. 


It  does  not  appear  that  in  the  course  of  the  in* 
quiries  which  took  place  under  the  commission  of  April 
1824,  any  question  arose  as  to  the  duties  of  chief 
clerks  and  junior  clerks  respectively;  but  it  is  plain  that 
a  great  distinction  was  considered  to  subsist  between 
them. 


Two 
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Two  of  the  chief  clerks,  and  ten  junior  clerks,  were 
examined  as  witnesses.     Mr.  Lammin,  the  chief  clerk  of 
Bf r.  Stephen^  stated  that  he  was  occupied  with  states  of 
fiicts  and  documents  left  with  the  Master.    He  examined 
the  evidence  and  the  deeds  which  were  stated ;  which 
enabled  the  Master  to  decide  on  the  statements  before 
him.    So,  in  passing  accounts ;  where  there  was  no  diffi* 
colty,  they  were  passed  before  him  (the  clerk),  comparing 
ilie  vouchers  with  the  items  and  documents  and  verifying 
the  accounts,  and  making  queries  on  any  doubtful  items 
lor  the  Master's  attention.    The  costs  in  the  office  were 
taxed  by  the  Master,  or  by  him,  with  the  assistance 
generally  of  a  clerk  in  Court.    It  was  part  of  his  busi- 
ness to  draw  reports,  except  some  very  special  reports 
which  the  Master  drew  himself;  part  of  his  time  was 
employed  in  calculations  which  he  had  to  do  of  course, 
and  part  in  advising  with  the  solicitor.    He  said  that 
the  junior  clerk  attended  generally  in  the  evening  to 
s'eceive  papers  and  deliver  out  copies;  and  that  the 
jwiior  clerk  attended  Court  with  deeds  as  his  repre- 
eentative;  he  should  not  have  time  to  attend   Court 
himself 


ees 


1846. 


Case  of  the 

Masters' 

Clerks. 


From  the  examination  of  the  junior  clerks,  it  would 
appear,  that  the  peculiar  business  of  junior  clerk  was 
considered  to  be  to  grant  warrants,  and  to  make  or  pro- 
cure to  be  made,  copies  of  papers.  Eight  of  them  were 
asked  by  whom  calculations  were  made.  Six  answered, 
**  by  the  chief  clerks." 

There  can  be  no  doubt,  that  more  information  would 
fcave  been  obtained,  if  any  question  had  arisen.  I 
collect  from  the  course  of  examination,  that  the  Commis- 
sioners considered  the  duties  of  the  chief  clerks  to  be 
stated  with  sufficient  correctness  in  the  Report  of  1816. 


The 


see 
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1846. 


Case  of  the 
IIastbsb' 


The  Report  of  Febnuay  1SS6,  p.  2S,'S4^aixl  tb*  pro- 
positions  of  the  Commisaoners  No.  110  to  117»  donoC 
appear  to  me  to  throw  any  light  on  the  n^ject. 

In  March  l%^%  such  propositions  or  modified  pto» 
positions  of  the  Commissbners  as  it  was  thea  thought 
proper  to  give  eflfect  to,  were  made  the  subject  df  a  hiH 
brought  into  the  House  of  Commons  by  your  Lordsb^ 
then  Master  of  the  Rdb;  and  on  that  bill  the  Maslen 
made  certain  obsenradonsy  in  die  course  of  wfaidi  thsy 
suggested,  that  the  chief  clerks  ought  to  be  made  ie» 
ceivers  of  the  fees  there  referred  to,  and  that  the  retunu 
should  be  made  up  by  them;  and  they  observe^  that 
the  copy  moneys  including  the  share  of  pn^  by  it  ak 
lowed  to  the  clerks,  formed,  probably,  on  an  aveng% 
above  three-fourths  of  the  whole  of  their  official  leodpta, 
and  that  the  remainder  would  hardly  suffice  to  pay^  ade* 
quatdy,  the  senior  or  junior  clerks ;  and  that*the  iDOomes  ' 
of  the  latter  almost  exclusively  arose  from  their  share  of 
this  emolument     In  discussing  the  question  relating 
to  any  interest  in  copy  money  which  m^htbe  reserved 
to  the  chief  clerk,  he  is  mentioned  as  ^^  necessarily  the 
Master's  coadjutor  in  many  of  his  important  functions;'' 
and  as  to  the  junior  clerks,   the  Masters  proceed: — 
'^  There  seems  to  be  no  objection  to  the  junior  or  copying 
clerks  still  receiving  a  profit  upon  copies  made  by  them, 
for  they  have  no  functions  to  discharge,  but  such  as  ars 
strictly   of  a  ministerial  kind,  and  have  no  power  of 
augmenting,  in  any  way,  the  amount  of  such  profit,  um 
less  by  over-counting  the  folios,  which  may  be  easily 
prevented   by  simplifying,  in   that  respect,   the  ikry 
complex  mode  of  computation.     As  the  junior  clerks 
have  the  immediate  charge  of  all  the  papers  in  the  office^ 
with  the  duty  not  only  of  preserving,  but  of  arranging^ 
.them  for  use  when  wanted,  as  well  as  making  copies  or 
extracts,  whether  for  delivery  to  solicitors  or  for  use 

within 
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urithin  the  oflBce,  their  labours  are,  in  a  great  measure,        1846. 
prc^rdonate  to  the  bulk  and  number  of  the  papers     ^J^*^''!^ 
brought  in  and  left;  in  other  words,  to  the  ordinary      bCastbbs^ 
subjects  of  copy  money.     They  are  a  very  industrious        Clerks. 
iiid  valuable  set  of  men ;  and  the  trust  necessarily  re* 
poaed  in  them,  considering  the  importance  of  the  deeds 
md  other  documents  under  their  charge,  is  very  great ; 
irhile,  unfinrtunately,  they  have  not  the  same  security  in 
their  talents  and  good  conduct  for  the  stability  of  their 
riCnatioos  that  the  chief  clerks  have,  it  being  most  usual 
(or  new  Masters  to  appoint  in  their  stead  their  own 
professional  clerks.'' 

Li  the  course  of  the  discussion  which  preceded  the 
Orders  of  April  1828,  Master  Stephen^  who  had  never 
permitted  gratuities  to  be  received  in  his  office,  and 
vrho  was  most  earnest  to  have  them  generally  discon- 
tinued, made  several  observations  on  the  subject,  and 
took  occasion,  amongst  other  things,  to  say,  — ^^That  the 
diief  clerk  had  very  important  and  highly  delicate  func- 
tions to  discharge,  and  had  to  exercise  his  judgment  in 
almost  every  cause,  on  matters  deeply  interesting  to  the 
solicitor  himself,  and,  in  most  causes,  to  his  client. 
That  if  the  chief  clerk  were  not  unbiassed  and  faithful, 
the  integrity  of  the  Master  himself,  though  seconded  by 
his  utmost  vigilance,  was  no  security  to  the  Court  or 
the  public  against  gross  injustice.  That  if  the  task 
of  comparing  charges  and  discharges,  bills  of  costs,  &c., 
with  the  examinations  and  vouchers,  were  not  com- 
mitted to  the  chief  clerk,  twenty  Masters  could  not 
despatch  the  business  then  discharged  by  the  ten."  "  In 
short,"  he  adds,  ^  it  may  truly  be  said,  that  the  duties 
which  the  Masters  are  obliged  to  del^ate  to  their  chief 
clerks,  are  not  less  fiduciary  and  important  than  those 
which  they  discharge  in  person.  Some  apolc^es  usually 
made  for  the  practice  [of  giving  gratuities  to  the  chief 

clerk] 
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t  Jt 


cUrk]  rest  i^q  ikbe  or  inad^uatc  views  pf  th^,dtne( 
clerk's  oQicial  fuDctioos.    These  are.sppke&of  |tt  iC^MV) 
were  wholly  mioisterial^  «iid»  conseque^otljs  the  BMm or 
less  despatch  is  treated  as  the  only  poijat.  in  which  tl^grsr 
tuitj  or  its  comparative  amount  ca^  corruptjj.  infliwpi^. 
his  judgipent.   But  it  has  besn  sbewi^  that  bis  fiiKticH% 
as  assistant  to  the  Master^  ^xf^,  also  qf.a  J44ici^,,luii{^ 
and  when  that  is  stated,  thei;^..i^ , an  ^^id  pf  ^i^acy  fKViad. 
or  plausible  defence.    The  chief  cl^rk,  on  inany  or  sifft 
ordinary  occasions,  performs  the  Master's  dnty  in  his 


stead." 


•  1 ;  w 


r>  ,.    » 


■:i 


.'■1 


>:  >  I  I  ■ 


In  the  course  of  the  saipe  pbservatio^;i%  |4f  i 
mentioned  the  loss  which,  hii^  own  cl^rk,  Mr.  Ijifmrny^ 
had  sustained,  by  the  aboCtion  of  ffratuitie^  liiid  is 
noticing  the  disparity  of  his  emolqments,  indud^  fl^l^^^ 
the  allowance  of  1002.  out^  of  them  to  the  junior.  iJedi 
to  whom  his  duties,  as  official  accountant,  had  l^e^ 
transferred.  And  he  further  expresses  himself  thoi: 
— ^  '*  As  to  the  junKM'  dens,  they  ought  dearly  to  le- 
tain,  as  now,  a  proper  share  of  the  copy  money  th^ 
receive ;  for  as  they  pay  the  assistant  writing  ^|)es 
and  stationers,  their  labour  and.  idisburseinepts.nfaBt 
always  be  proportioned  to  the  number  and  letuEth  of 
the  copies  they  actually  make.  Their  provinces  in  tbe 
care  and  arrangement  of  papers,  warrants,  &C.9  is  one  of 
much  labour  and  importance,  and  will  be  still  mcNre  so 
if  they  are  made  also  book-keeper^  snd  accowtaffts. 
They  ought  not  to  be  inadequately  paid." 

The  statement  of  duties  contained  in  the  Report  of 
1816  is  not  complete^  dthtf  as^  to.  the  duties,  of  dusf 
clerk,  or  as  to  the  duties  of  copying  derk^  and  I  Yxm^  not. 
thought  it  necessary  to  enquirei  wbetb^r,it  is  per^olij.; 
accurate  as  far  as  it  goes.  If  it  was,  alterations  of  sopie. 
importance  were  afterwards  made;  but  from  all  tbt 
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I   have  stated,   it  is   plain,   that  the  business  of  the        1846. 

chief  clerk  was  to  assist  the  Master  in  the  performance     ^^^"'^^^^ 

Oa«e  of  the 

of  his  most  important  duties,  those  duties  which  par*  Mastbiu* 
take  most  of  a  judicial  character;  and  that  the  business  ^l^ks* 
of  the  junior  clerk  was  invariably  considered  to  be  of 
an  inferior  and  more  exclusively  ministerial  character, 
requiring  attention,  diligence,  and  fidelity,  but  not  all 
the  qualifications  of  knowledge,  experience,  and  skill 
which  ought  to  be  found  in  the  chief  clerk. 

It  appears  by  the  evidence  adduced  on  the  present 
occasion,  and  otherwise,  that  some  duties  which  in  the 
Report  of  1816,  are  considered  to  be  duties  of  the 
chief,  are  now  performed  by  the  junior  clerks  in  most 
of  the  Master's  offices  — such  as  the  registering  of  war- 
rants and  of  the  names  of  solicitors  attending  the  return 
thereof;  the  arrangement  and  care  of  the  documents  in 
the  office;  the  attendance  in  Court  with  deeds,  books, 
and  papers,  and  the  transcription  of  certificates  and 
reports. 

These  duties  seem  to  be  all  of  them  merely  ministeriali 
and  I  think  that  the  Master  ought  to  have  considerable 
discretion  on  the  subject.  They  are  matters  which  per- 
haps cannot,  consistently  with  the  interest  of  the  suitors, 
be  subjected  to  strict  and  rigid  rules;  and  in  a  case 
which  does  not  appear  to  me  to  make  it  necessary,  I 
do  not  think  that  it  would  be  useful  to  enquire  into^ 
or  in  any  way  abridge,  the  Master's  authority  respect- 
ing them. 

Bat,  admitting  all  these  and  some  other  alterations  to 
have  been  rightly  made,  the  distinction  between  the 
chief  clerks  and  the  junior  clerks  is  still  sufficiently 
brood. 

Vol.  I.  Y  y  Notwithstanding 


6W  CASES  IN  CHANCEHlf. 


1846*  NotwithitandiDg  the  present  contest,  and  tro  ft^go- 

^^^""^^^f     ments  which  have  been  used,  I  do  not  suppose  AAt  the 
Mastbrb'     Masters  have  ever  considered  their  two  clerks  as  siatHl* 

Clerks.  -^^^  ^^  ^^  equality  as  their  servants,  agents,  or  assistinls. 
The  senior  clerks,  with  reference  to  the  dntiea  to  be 
performed  by  them,  have  at  all  times  been  well  known 
and  understood  to  have  required  other  and  higher  qua* 
lifications  than  the  junior  clerks*  And  I  ^m  of  ophnon 
that  the  Masters  never  were  entitled  to  confound  the 
offices  of  the  two  clerks,  allot  to  one  the  duties  which 
ought  to  be  performed  by  the  other,  or  direct  their  re- 
spective duties  to  be  interchangeably  performed  without 
restriction  or  lipitationi  though  I  thinky  ^itb  proper 
limitation,  and  on  proper  occasions,  the  Maater  has 
always  been  entitled  to  require  either  derk  to  perform 
any  official  duty  in  which  his  assistance  was  wanted,  and 
for  the  performance  of  which  he  was  competent. 

Such,  I  conceive,  to  have  been  the  state  of  the  case 
before  the  passing  of  the  Chancery  Regulation  Act; 
and  I  now  proceed  to  notice  some  of  the  circumstances 
under  which  that  act  was  passed. 

In  August  1832,  a  bill  was  laid  upon  the  table  of  the 
House  of  Lords,  by  which,  amongst  other  things,  it 
was  proposed  to  be  enacted,  that  nq  person  ahoiild  be 
appointed  to  be  chief  clerk  to  any  Master  in  Ordinary, 
unless  he  should  have  been  admitted  on  the  roll  of  sdi- 
citors,  and  practised  as  a  solicitor  in  that  Court  for  not 
less  than  five  years,  or  should  have  been  a  junior  derk 
in  the  office  of  one  of  the  said  Masters  for  a  like  term 
of  five  years ;  and  that  the  chief  clerk  of  the  Master 
should  not  be  removed  from  his  office  unless  for  sufficient 
cause,  to  be  approved  by  the  Lord  Chancellor.  TTiat 
the  Masters  and  the  clerks  respectively  should  be  paid 
partly  by  salaries  and  partly  by  fees ;  the  senior  clerk's 

fees 
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fees  to  be  such  as  were  intended  to  be  specified  in  a  1846* 

schedule  to  the  act.    And  the  junior  clerks  were  to  be  J^^'CTT' 

entitled  to  receive  for  all  copies  made  in  the  offices  to  Masters' 

which  they  belonged  one  penny  per  folio,  and  gratuities  ^*^"- 
were  proposed  to  be  put  an  end  to. 

The  bill  which  was  introduced  into  the  House  of 
Lords  in  the  following  year,  u  e.  in  April  1838,  re- 
quired the  same  qualification  for  the  Master's  chief 
clerk,  but  omitted  the  special  provision  contained  in  the 
former  bill  for  the  non  removal  of  the  chief  clerk  unless 
for  sufficient  cause,  to  be  approved  by  the  Lord  Chan- 
cellon  It  contained  a  clause  providing  generally  that 
every  officer  and  clerk,  except  clerks  employed  as 
writing  or  copying  clerks,  should  hold  his  office  during 
his  good  behaviour,  to  be  removable,  however,  by  the 
Lord  Chancellor  upon  complaint  made  to  him,  and  proof 
of  misconduct  or  neglect  The  Masters  themselves  were 
excepted  from  this  power  of  removaL 

It  was,  I  believe,  in  the  progress  of  the  bill  through 
the  House  of  Lords  that  the  qualification  clause  was  so 
altered  as  to  require  that  the  chief  clerk  should  have 
been  a  solicitor  for  five  years,  or  a  junior  clerk  for  ten 
years,  and  that  the  power  proposed  to  be  given  to  the 
Lord  Chancellor,  to  remove  officers  and  clerks  for 
neglect  or  misconduct,  was  omitted. 

On  the  81st  of  May  1838,  the  House  of  Commons 
ordered  several  accounts  relating  to  the  Masters'  offices 
to  be  returned,  and,  amongst  others,  an  account  of  the 
sums  of  money  received  for  copies,  and  how  much  of 
•uch  sums  were  received  by  and  applied  to  the  benefit 
of  each  Master,  and  how  much  for  their  respective 
clerks.  The  returns  were  ordered  to  be  printed  on  the 
•26th  day  oijuly  1888,  and  it  appeared  from  them,  that 
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in  the  office  of  six  of  the  Masters  the  two  clerks  had 
tqutl  portions  of  oopy'>  mbliey  taHbtlMi  ti^<tttbiti.^*(iJlkMfc 
that  in  the  offices  ^of  two  .of  Ui^iMasMi^B^tli^  ttfodl 
cleric  bad  more  thin  the  'finrst;  --  It  *dl>e8i  noirtdjfiptaJd 
what  sums  were  allotted  to  the  derk»  tetptfdtbiUjftiab 
the  two  other  offices.  =  •:    «'   1  «»J  ^«  )^ni 

On  the  29th  of  Jukf  1638^  aseltct  Co«Umttee>bfiiliai 
House  of  Commons  was  tppoihted  lo^icxiaBidcfe  dhw 
Chancery  offices  with  rtfentaeeito-tlieihyi^^wdUBMforai 
that  Committee  certain  witnesses  were  eacami!itB*i.^^t»  o) 


Mr.  remti  stated  diat  the  object'  of  the  qaiJMKbdba 
clause  was  topreTeiit  the  Master  appbihtteg'jMUfakMS 


persons. 


I » 


Mr.  Jones  (chief  clerk  of  MasierChw)  ftttit4d  dM  att 
the  chief  clerks  ekcept  three*  Had  beenr  solidfedHW^aliddMl 
said,  ^  The  duliesraf  tKeuohtef  olerk  we  MyHMmMU^t^ii^ 
it  is  hardly  possible  Ido  'rtsta  thdin  eitdcl^,''biik  I-ywiib 
endeavour  to  do  iL  Thtt*  chief  cleric  ^isu^lhb^JUMlter 
in  all  the  details  of  the  business  0f*hiiiiottsel| iiftm 40^ 
stance,  if  it  is  referred  to  the  Master  to  take*'4to 
accounts  of  trustees  or  executors,  tlie  Master's  derk 
examines  the  accounts'  with  >aU  ^the  vtlndtxpi^  b3^-  if 
there  are  any  questions  of  law  or>«qyityikHsillg$^>ii^titeh 
will  frequently  occAr  in  taking  the  ^nx^k^M^^^t  aiiMfeM*' 
tors  and  trustees,  they  are  reserved  ibtr  ^e  speitMiopilJ 
nion  of  the  Master  upon  the  subject  V<imd'illki»-,fl4' 
accounts  are  gone  through,  they  form  'pan-ef^tbe^de^* 
tailed  reference  to  the  Master.  Them  sre'lMuce^^Mi^ 
things  in  which  the  clerk  gives  his  assistaoce.*'  MHleil^'all' 
the  proceedings  of  the  reference  are  gond  tfimilgh',^  jc'i^' 
the  duty  of  the  clerk  to  read  through  all  tll^papeksil^hd' 
understand  the  case  and  draw  the  'rO|1ord^  -li^^itUi^ 
business  the  clerk  goes  thi^ough  the  b(r^infe^'*ii^  r^^ 

!  :    1  .  •!     .     ttm.lt!  -^^  rltft'mji' 
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tffivtjng  .^iA^uU  points  for  the  rurther  consideration  of       1846. 

tfafiiMflster;  tliere  are  other  cases  where  it  iroes  before     ""TT^^^^^ 

°  fc  Case  of  the 

lliejillaster  io  the  first  inislance,  the  Master  assuming  Masters' 
ttuLttbt  atatements  before  him  are  all  correcty  but  leav-  Clerlu. 
ing  it  to  his  clerk  to  examine  them  afterwards  with  the 
papers  to  be  produced,  and  in  the  case  of  statements 
frdnhdeeds^'fiie  elerk  ought  to  be  a  little  conversant 
^tth  tb^inaiiire  and  effect  of  deeds,  and  the  principles  of 
Iftw^tuod;  equity.^  ^ to  Jee  that  the  deeds  are  correctlj  stated 
to  meet.thttisaaeb'? 

ivth'&Mifupt^^lerh  iaemghjed  in  making  copies  of 
pilOOti(di0igs»md>  delivering  them  to  the  solicitors,  and  in 
issuing  the  summonses  and  warrants  through  the  me- 
dium of  which  the  solicitors  attend;  and  the  greater 
Tftirifiik  t£i}m  tiaiie  -ia  employed  in  issubg  those  war- 
Wli|9<li:C^Qd>Afifbe  was/only  to  be  paid  for  the  copies  he 
Qwfae^jMr  would  JMi  gain  a  livelihood,  and  most  of  the 
<Wpie<  dode.bj  himself  must  be  done  at  night ;  and  he 
hi^Mifs^ito^ MvaplQy  persons/ out  of  the  office  to  assist 
btiti0(iind(>gfeii>tbei  copying  business  donq  as  well  as  he 

U  Ify^Hitreri. being  asked,  whether  there  was  a  great 
pfrpp^j^rtjoppi  qf  the  business  done  by  the  chief  clerk,  with- 
04|btll#  Iptervention  of  the  Master  himself,  except  for 
tl|q«  {Mfpofe  of  affixhag  his  signature,  or  doing  some- 
4^0toigivte.fiiithenticity  to  the  instrument,  answered — 
<i./fb#{f;h{ief. business  of  that  kind  is  in  passing  receiver's 
af^pfmn^iW^l  going  through  discharges;  a  great  part  of 
^Iff'^iAr^AnereJiy  ministetrial,  merely  checking  the  items 
i|jt|f  tJI^9i^yDfi^pt%  and,vnless  a  difficulty  arises,  the  chief 
<4^]^  A^fii{^bfT94fib>  (hoiv*!  If  there,  is  any  question  of 
4lkftW?'¥if>  t^<f;>([}h^f  ,4)eFjk;  ^Iway^  refers  itao  tbe  Mas- 
^St  ^!»ftiPS!¥STiid!WBriiijnfls.|Cii^eSiion^  oC  |WPi?rty-tQ  puy 
amf(9f^  without  referring  it  to  tiie  Master.     The  ge- 

Y  y  S  neral 
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1846.  neral  practice  is  for  the  derk  to  draw  the  report; 
^^^"^^^f  sometimei  the  Master  draws  the  report  where  it  ia  of  a 
Masters'     special  natare,  when  he  thinks  he  can  draw  it  from 

^^^^^'^       what  passed  before  him  with  greater  feicilitjr*     I  con* 
sider  the  Master  as  a  Judge^  and  the  clerk  aa  a  minis- 
terial officer.     In  conversation  the  Masters  have  tamed 
their  attention  to  what  would  be  the  proper  aakory  fiir 
our  principal  clerks  if  it  was  thought  proper  to  give 
them  a  salary.     I  do  not  think  we  have  bad  any 
conversation  as  to  the  amount  of  salary  to  be  provided 
for  the  second  clerks;  we  saw  the  fees  proposed  for 
them ;  they  would  not  produce  an  adequate  aalary  for 
them  as  I  am  informed.     They  ar6  called  copying 
clerkSf  but  they  make  little  or  nothing  by  copies  made 
by  tbemsdves ;  they  bave^  I  believe^  little  or  nothing 
for  making  copies."    Q.  ^  Do  they  do  business  for  the 
chief  clerk  sometimes  ?"    **  No^  I  believe  not;  I  think 
they  are  not  competent  to  it;  but  they  have  a  variety  of 
duties  to  discharge  that  require  great  attention^  and  are 
of  great  importance  to  the  regularity  of  the  proceed* 
ings."   Q.  **  The  chief  clerks  have  either  been  9olicitor% 
or  managing  clerks   to  solicitors."     '^  Yes,   generally. 
My  own  chief  derk  was  advanced  from  the  situation  of 
second  to  chief  derk.     My  former  answer  should  be 
qualified,  for  he  certainly  for  some  time  did  great  part 
of  the  business  for  the  chief  clerk.    I  speak  of  the  tioM 
of  my  predecessor :  I  found  him  in  the  situation  of  chief 
clerk." 

Mr.  Lammifif  who  had  been  fourteen  years  in  a  soli* 
citor's  office,  and  a  managing  clerk,  before  be  became 
chief  clerk  to  'ilLu  Stephen^  and  was  then  chief  derk 
to  Mr.  Brougham^  being  asked  whether  he  had  at 
all  considered  what  would  be  a  fair  rennnieraCiiMi 
for  the  second  derk,  answered,  ^  I  have  never  bad 
that  called  to  my  attention ;  we  could  not  do  without 

them; 


Cierk8« 
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them;  they  are  mere  writers^  and  acquainted  with  the        1846. 
business  of  keeping  the  accounts  and  giving  out  the     !^^TV 
warrants)  and  entering  the  money  received ; "  and  being    iMaiterb* 
asked  whether  the  situation  of  junior  clerk  could  be 
adequately  worked  by  a  good  methodical  man  of  busi-* 
nesS)  without  any  previous  knowledge  in  the  profession, 
he  answered,  *^  YeSf  a  boy  from  CArisfs  Hospital  could 
soon  do  it"    And  Mr.  Elderton^  then  also  a  chief  clerk, 
who  was  present,  said  that  he  quite  agreed  in  that. 

Upon,  or  at  least  after,  this  evidence,  and  when  the 
facts  stated  by  the  witnesses  must  have  been  well  known, 
the  Regulation  Act  passed  the  Committee  of  the  House 
of  Commons,  and  afterwards  the  two  houses  of  parlia-* 
meht,  with  the  qualification  clause;  but  the  clause 
enabling  officers  and  clerks  to  hold  their  offices  during 
their  good  behaviour  was  so  altered  in  its  progress 
through  the  Commons  as  to  exclude  the  Masters'  clerks 
from  its  operation ;  and  this  exclusion  was  one  of  the 
grounds  on  which  it  was  decided  in  the  case  of  Ex  parte 
Ward  (a),  that  the  office  of  junior  derk  was  held  during 
the  pleasure  of  the  Master. 

But  every  thing  which  appears  on  the  subject  tends 
to  shew  that  the  offices  of  chief  and  junior  clerks  were 
considered  to  be  two  distinct  offices  of  very  different  and 
unequal  character,  to  which  distinct  duties,  requiring 
very  diffisrent  qualifications,  were  attributed,  and  the  re- 
sult of  the  antecedent  history  is  in  perfect  conformity 
with  that  which  appears  to  me  to  be  the  true  construction 
of  the  Act  itsdC 

It  appears,  I  think,  very  plainly  that,  in  the  perform- 
ance of  the  duties  which  were  understood  to  belong  to 
ilhe  chief  clerk,  they  were  thought  to  have  it  in  their 

.    .  ;  power 

(a)  Not  reported. 

Yy  4 


y^^^r^^  way  as  to  jncipas^  f^ .  juniww»sajriljb.ifl4 j  iImII  w  )Mi9 
Uastk^  as  tbey  bad  ^af^, ^^tene^jft  in  S^^,  th^  ^ere/axf^pfe^^fta 
'^^^^  the  temptatiQP  of  |mt^;  the  suitoi^.ta  »naece(ifiiflrT«!i 
pense  %  their  owb  profits,  All  iDtei^m^lffl^.jwali 
therefor^  taken  from  theoy  4s?d  suoh  a.^nemiMMmtioli  aft 
was  thought  ^ufficie^t  ^fi^igiy,ep  tpi^tbcni*.  ijilbiokjt; 
cannpt  be  (i^]*btfi^,  th^tth^  j^fej?^  Miecwni] 

a  better  class  of  persons,  but  also  to  exQmp|^^IpCt>lM(|i 
them  from  the  temptation  to  which  an  interest  in  fees 
ofanj!r.kipd»ffissuppp6e4,l^  /f?  nKjM 

jOn  tb^^pthw  ^wJ^M^f^  iwoR,  c)f^i(Mldi!%'B<^^ilI^> 
ppsejd  ti^.jjfi  e^Rq(^c4  ,fp,j;^e  J|ke,  ^i99i«alMii9Af i«t .^#11/ 

evept^  tbqr,.F^fi  fW^^,,WPP9M:.iQri^ii^'jll»itUrtM 
which  ^i)^^^j^e^|^^af^gQ,tWb«f$iiV!M<itf44l^ 
so  a^  ^  iip^^^nij^c^iy^ 

it  was  app;^eh€;9cj/^^I,JM»  ^fifl^iA 

tortion  Uy  mi^cqi^t^ig/q} jp|{  oqgb^  fwlljT '  ^ 

and  the  i]ipi?^%  of  rF9P!^  ?^^  ^  Wppcrtfcl 

prcypor^ipn,  ip.tl^e  aptufil  |a|x)ur  whkb.ilh^tjuttioojdbaks 

had  to  pej^fofiQ,  ^^  Ujpd^  th^^a^rcHQi^fmuiQs^itfidjiaMvii 

clerks  weip,  tp  b^  i]f  p^t  pai^  bff  ipppy  Hipo^tr.thfarwte^ 

o(  Id.  p^r  fo|io  w^f  ^stprfpos^d*  itfWW^^ftef^iMi^ii^I 

creased  ty^  the.rale  f>f  Ij^^r^P^  f(i\l9i  ^d  jih^ideSciflfacjpfi 

of  remuneijatiop,  which  It^^  (as^^.^qw.i^ifp^^ 

erroneoi^ly.  /Supposed  that  raf^i.WQyh^,  pt^¥fi9%)W^i 

probably  a  ref^son  for  addipg  a  salary  of  li^i^  a|  yetei.Mi 

The  chief  clerks  bdng  excluded  from  leea  fdr-'  the '. 
purpose  of  avoiding  the  temptation  to  increase  dMni^<l6'- 
which  they  might  be  exposed  in  the  cirdinary  djacdiacge  ^ 
of  their  known  duties^  it  would^  as  it  appears  tp  me^.te  • 

« 

absurd,  and  contrary  to  the  plajn  policy  pf.^h^  MW>^*^ 
allot  th^  performance  of  those  duties  to  the  Juipii^^^I^^BkiKs 
who  are  j^rmjitt^d  t^  receive  ^ppy  mcwey  ^s  4f$yH^;it! 

would 


> 

id 
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woold  be'  wOfiillyand  knowifigly  expdsing  the  junior 
clerit  to  che  temptation  froih  which  the  legislature  in- 
tetaded  t^  exempt  the  seiiior  clerk;  knitdolhg  that  by 
iDlardMH^iDg  the  dutfes  in  the  peHbrtbance  of  wiich' 
Aa  temptation  iras  supposed  to  arise V  and  it  would  be* 
at  the  same  time  committing  to  an  unqualified  person 
the  'Performance  of  those  duties  which  it  is  perfectly 
phio  the  legtslaUire  intended  to  be  performed  by  a' 
qindifled  person. 


leri 


^' 


From  the  eviilettce  which  ha^  been  adduced,  it- ap^ 
pears  that  Mr.  Ij/nch  commits  to  his  junior  clerk  some 
of  those  duties'i¥fa!eh,  at  the  tithe  When  th^  act'^a^ed, 
n^^ve  eoasidered  to  be  the  pectiliar  ddtfei  6F  tbfe  ^tiief 
clcvkSi    There  is  no  evidene^  tfmt  thb  bitelhess  is  iti  aW 
wtay  hMglected  or  iH^conduded;  6r  ttett  knjr  tempt^tibn 
to  "^ which  the  junior  clerk  may,  by  the  nature  of  the 
duties  ootnipitted  to  him,  hiave  beeii  exposed,  tiy  hcfease 
colpy  money,  has  in  practiee  had  thirt  effect.    There  is' 
no  complaint  on  the  subject  which  has  even  bieen  ad- 
Tevted  to  in  the  argumetit.     The  striict  itttentibii  tb' the  - 
dvfeica  of  bis  own  office,  for  which  Mi'.  Z^^X  has  beeifi 
sojuBtly  and  so  honom^aMydistingUisAied*,  and  for  which 
I  «m  myself  glad  tbbe  able  tb  benr  willing  testimony,  aiid  ' 
on  the  Tirtue  bf  Mr.  WHg*/,  may"  hkve  'Saved  tie  bi£ce  * 
frum  the  MtttmisSion  bf  liny  i^rongof  the  kind*;  ti'iit^  in  ' 
ibm  ¥ery  Mtove  of  the  duties  committed  to  Mr.  Wrt^i^ 
there  ia  the  matter  of  temptation  which  the  legislature 
intended  to  remove.     The  mischief  might  arise  alnxost 
insNinslbly,   and  might   escape   the   vigilant  attention 
wbich  Mr.  lynch  might  apply  to  it;  and  if  the  mischict 
were  to'sn^ise,  and  were  to  exist  even  to  a  consideral^le 
ext^ntj  no  evidence  of  it  might  be  produced  ;i[or,  unfor- 

4'  X  il  'U'  I  I'll! 

tuitoWiy,  it  is  not  the  interest  of  atiy  one  practising  tlie 
IttW^'COtn^f^in  6f  the  letjgth  of  documents.  A  long 
ddccimetit  te  A'^bfit  nbt  dtily  to  ttie  clerk  wl^  makes 


'  hitjo^T 


or 
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1846*       or  procures  tbe  copies  tnd  the  stationer  who  writes  or 

)^'^'^^f    copies  tbenii  but  to  every  one  who  receives  remunenUiOQ 

MAsTBRt*    for  the  use  of  them.    I  am  afraid^  that  in  such  a  oasci 

^^'^'^  tbe  absence  of  complaint  does  not  prove  that  there  isno 
ground  of  complaint*  But  assuming,  aa  perhaps  I 
ought  to  do^  that  the  mischief  does  not  exist,  still  it  is 
not  guarded  against  in  the  manner  which  has  been  pro- 
vided by  the  legislature;,  the  law  is  not  obeyed,  and 
the  suitors  are  exposed  to  a  risk  which  obedieace  to  the 
law  would  remove.  And  under  all  these  circumstances, 
I  am  of  opinion,  that  the  busmess  in  the  office  of  Mr. 
Zj^nck  is  not  distributed  in  a  manner  consistetit  with 
the  evident  intention  of  tbe  Act  of  parliament. 


If  this  should  be  the  opinion  of  your  loniship,  I  may 
presume  that  Mr.  Lynch  will  not  require  any  directioQ 
as  to  what  ought  to  be  done,  or  any  other  inducement 
for  his  adoption  of  the  necessary  proceedings  to  place 
tbe  business  of  his  office  on  a  proper  footing. 

77ie  Lord  Chancellor. 

I  have  requested  the  assistance  of  the  Master  of  the 
Rolls  in  the  hearing  of  this  petition,  on  the  ground  that 
he  is  the  head  of  the  department  of  the  Court  to  which 
the  question  refers,  and  I  need  hardly  state  that  I  entirely 
concur  with  him  in  the  full  and  elaborate  opinion  which 
he  has  delivered. 

The  question  of  the  duties,  or  rather  of  the  offices,  of 
the  first  and  second  clerks  was  considered  in  a  general 
way  in  the  Report  of  the  Commission  of  1740.  A  dis- 
tlnction  was  then  drawn  between  the  two  offices.  ^  The 
chief  clerk,*'  it  is  there  stated,  **  should  be  a  person  of 
good  ability  and  well  versed  in  the  practice  of  the  Coori.** 
The  same  subject  came  under  the  consideriilioti  of  tbe 

Commission 
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I   have  stated,   it  is   plain,   that  the  business  of  the        1846. 


Caseoftho 


chief  clerk  was  to  assist  the  Master  in  the  performance 

of  bis  most  important  duties^  those  duties  which  par-      Mastbrs*^ 

take  most  of  a  judicial  character;  and  that  the  business        ^'^ks. 

of  the  junior  clerk  was  invariably  considered  to  be  of 

an  inferior  and  more  exclusively  ministerial  character, 

requiring  attention,  diligence,  and  fidelity,  but  not  all 

the  qualifications  of  knowledge,  experience,  and  skill 

which  ought  to  be  found  in  the  chief  clerk. 

It  appears  by  the  evidence  adduced  on  the  present 
occasion,  and  otherwise,  that  some  duties  which  in  the 
Report  of  1816,  are  considered  to  be  duties  of  the 
chief,  are  now  performed  by  the  junior  clerks  in  most 
of  the  Master's  ofiices  —  such  as  the  registering  of  war- 
rants and  of  the  names  of  solicitors  attending  the  return 
thereof;  the  arrangement  and  care  of  the  documents  in 
the  ofiice ;  the  attendance  in  Court  with  deeds,  books, 
and  papers,  and  the  transcription  of  certificates  and 
reports. 

These  duties  seem  to  be  all  of  them  merely  ministerial, 
and  I  think  that  the  Master  ought  to  have  considerable 
discretion  on  the  subject.  They  are  matters  which  per- 
haps cannot,  consistently  with  the  interest  of  the  suitors, 
be  subjected  to  strict  and  rigid  rules;  and  in  a  case 
which  does  not  appear  to  me  to  make  it  necessary,  I 
do  not  think  that  it  would  be  useful  to  enquire  into, 
or  in  any  way  abridge,  the  Master's  authority  respect- 
ing them. 

But,  admitting  all  these  and  some  other  alterations  to 
have  been  rightly  made,  the  distinction  between  the 
chief  clerks  and  the  junior  clerks  is  still  sufficiently 
broad. 

Vol.  I.  Y  y  Notwithstanding 
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V  1&|6.  '    them.    The  legislature  has  thought  it  right,  for  the  pur- 

^-  V^     po^  of  securing,  as  far  as  it  can  be  secured  by  legislatiTe 

Mastk8»'     enactment,  an  e£Scient  discharge  of  the  duties  of  the 

^''^'"^       om^kiW  ^AMriH)  a»iklhifiuIal1teH|  ahd  OttftM  nftfU' 

be  adhered.Vi/  tJlViiJiihUlieAi^ih  iU^  \iiii  no  part  of 

the  ministerial  duties  of  the  superior  clerk  may,  under 

'  nkm."n:ri!  p«lWmtM|Jbjt4hfe^^«i}ar  «erie.^>«tH!ft*4«uRPite1b  «raw 
%5nuni<>  >.,b  UNP<4li«4«)a<tigM'»]^«(«(^)t  ^}^:&t'ib1^m^ 
"'  3.lf  ni  Jd  evaded.   Ir-4((«ftitd^I  ^k<  W<M  'fiik^'Sfgr^'BaS^ 
'^noS5  '^°  *  departure  from  the  spirit  of  the  .\ct,  that  I  think 
lo  neq  nnoi  I  am  boun4<ti^<«etai«>4d<the'^Hdhi!ii(6i,<m^'^!Jl{^^tii&'^ 
'^."ijii^lno  spect,  the  Master  has  acted  with  irreffulari^. 

ion  <>b  l.iio  .'n  Uuo'j  ,'iVi  iwO  .ll^  film  '*  .M'itl  ,f\f. 

ofino  siihoib     I  agree  with  the  Master  of  the  Rolls,  in  thinking  that 

-iflix  Joa  i\  ^jjj^  J  j,^  jy^g^  ^g  suflScient     It  is  my  duty,  also,  in  CMi- 

iiijHj  ndicurrence  with  the  Master  of  the  Rolls,  to  say  that,  from 

;rno.rul!»"  I  have  observed  with  vesfmcti.tmUwihnli^tldifiio 

1i,i*oi)omindiyi(]uaI  could  .perform  the  duties  of  that  office  yiih 

v^ni  >B  "  ^"'shalLintimiite  to  ALaster  Z^A  die  opinion  of  the  Ckwrt. 

-(i.i<  ill  o»>}aDa  I  nave  no  doubt  that  be  will  ixnmediatelv  confouni' 

viii  't*       'to  if  "  ' 

;''hijuij./l    {j,,j  I  jjj  inny,}  ,»;:,{]  -ilj;)  -'■fi  j- )  iMiij  !*  I  'jiij  mtHl /• -Jt^bflif 

.•,i.li  itjW'.u;  ■  S/Ik)-^/  'j'iflJo  bin,    ,>iiJL';  ^lj.mwmi   ,lr..'i/>   •,.1]    ^Irjvwuoo  o> 

i.;>o  : '.Mu.->   ?Jni>!)ii  fijCl    -•(!)   .«'!»»^  '^'Ij   ii'   )r-<l<-.>  h  yiiKini    )fi^{o!li!> 


HfWil   f.U{ 
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ii/iti.i-:  j'»l  /i'  JiMUT"    »•;  t'    •  I;  ^(> 'j;,!  "J   fijii'Tj  •-  hi  '.;-•)'!         ,  ^ 
■jAl    t'j    ■■-•IJ:  !j     j-i!     •■>     •l^li-.iij-il.'    '.J-'    ■■'f!  »    111.    ,'II>1  li'»i-I 

TbAiiMarvils  !of  BUTE  n:  Tife  OiLAMQRGAlit' 
to  j-iiiq  <><!  SHIRE  €ANAL)€OMBANY.i>"  !"'«<"   'I 

'lohiilt   ^Vi.-.i    .1' )l'>    It.'i   JO'"    -»"'    ^*'   r- ipjii,   »;;nL);-.JMi:iI    >'i1 

^f[^?<i?r^  *feppif4,  j]i^(;pre,,tbe/^r4><^^  A  statement 

-sWrftJ^^'^fWd.tMti.f^^  an:   I  Smpart of 

f        I    .  I      *     »/r  .  f.    ^  «.  the  evidence 

.V-f'iijhj;' j:k  iIJiv/  IrJjDi.  ^m  1^UP»UI  biU  t^^^^l^^  of  hit  title 

Mn  Bethetl  and  Mr.  Colvile,  cotUrd.  and  do  not 

r    -  ■»  r        r       f   '  1  ^®""  P»rt  of 

,ti>il)  liaiJn'nI)  fii  ,<I1'.U  ^nh  lo  iJJrj{I*i  jif)  rliiw  -jij^n  1      thetitleof  the 

-no:,  111  ,o-lt.  ,Mu!>7>i.  .1)1       tii- .ffMn  >f!  ,l.m,.  (!1>;  I  .'''''J-^'i't^^J;. 
iii<»il  ,uA'  vf,"!.*'  ."li  -51  L«firi'>i'jJ-nI/L  'jill  'lilw  dod-jii  u)  tect  them 

ilML^-^ki*  JJ^'J  Iv  i"^i'i>  '^ilj   inip'ti-'U.h'U^o  l!tnijiviF)fiimotion,if 
Toe  pni  stateis  tbat  a  iiarrow  strip  pr]anu>  cpntaininiic  they  be  in 

s^eil 

^n..;UK).|ei'Jliiil)-'ai'lW  Ifi/^  '•J«»^ij'^'r^'''"^i&  o/l  jvniri  r>rindencein  tu 
Act  of  piariiainent  in  tne  year  I80S,  from  the  then  owners  port  of  the 

under  whom  the  Plaintiff  claims  title;  that,  upon  the  land  Pl^in^ff** , 

case,  and  the 
80  conveyed,  the  canal,  towing  paths,  and  other  works  answer  does 

were  or  had  been  formed ;  that  this  strip  of  land  was  ^^  d'^inctly 
divided  from  the  remaining  portion  by  a  ditch,  which  they  do. 
ran  the  whole  length  of  it,  and  formed  the  boundary  Defendant* 

between  the  two  properties.     It  then  stated  that,  by  ^^^  ^^ 

answered 
diflPerent  modes  described  in  the  bill,  the  Defendants  cannot  resist 

had  gradually  encroached   upon   the   PlaintifTs  land,  *  ^^^^  ^^1^. 

filling  up  the  ditch,  or  the  greater  part  of  it,  and  ob-  documenu 

"aerating  ^^^J^;^- 

on  the  ground  that  the  bill  is  open  to  a  general  demurrer  for  want  of  Equity. 
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•J 845.        literating  the  boundary;  that  quays  and  wharfr  bad 

JlT^t^r^^*     been  built  alonir  the  canal  upon  land  obtained  fat  the 

The  Marquis  ^  ^ 

of  Bote  purpose  from  the  Plaintiff,  and  that  the  Defendants  had 
r^^  received  payments  and  acknowledgments  by  the  parties 
Glahokqan-  occupying  the  quays  and  wharfe)  which  paymentSy  tboagh 
^Company,  ni^^de  in  the  first  instance  in  respect  merely  of  froDti^» 
or  of  some  benefit  or  accommodation  received  from  the 
company^  had  in  process  of  time  been  claimed  and  re- 
ceived as  rent  for  a  portion  of  the  land  covered  by  die 
quays  and  wharfs;  that  these  occupiers  were  fifty  in 
number,  and  that  it  would  be  impracticable  to  proceed 
at  law  for  the  purpose  of  defining  the  boundaries  or 
recovering  the  possession.  The  bill  then,  antidpatiiig 
the  defence  of  the  Statute  of  limitations,  charged  that 
the  various  acts  of  encroachment  before-mentioned  had 
been  going  on  gradually  and  continually  until  a  yeiy 
recent  period ;  that  the  Defendants  now  dainied  to  be 
entitled  to  twenty-four  acresy  being  seven  acres  more 
than  the  original  grant,  and  had  put  down  boondary 
stones  to  mark  the  extent  of  their  claim :  the  Plaintiff 
therefore  prayed,  among  other  things,  for  a  commis- 
sion to  ascertain  and  settle  the  boundaries. 

The  Defendants,  in  their  answer,  denied  the  particular 
acts  of  encroachment  with  which  they  were  chaif^ed  by 
the  bill,  and  stated  that  the  filling  up  of  the  ditch,  whidi 
they  admitted  to  have  been  the  original  boundary,  was 
not  their  doing,  but  the  result,  in  part,]  of  acts  of  the 
Plaintiff's  own  agents,  but  chiefly  of  the  occupiers  of  the 
quays  and  wharfs,  who  (they  said)  had  commenced  the 
buildings  upon  the  land  of  the  Defendants  before  they 
applied  for  additional  land  to  the  Plainti£^  and  had 
then  filled  up  the  ditch  for  the  purpose  of  uniting  the 
two :  that  those  parties  were  their  tenants,  and  that  the 
payments  were  made  in  respect  of  the  rent  due  from 
them  as  such  tenants.     The  Defendants  admitted  that 

the 
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tbe  number  of  acres  which  they  now  claimed  was  greater  1B45. 

than  that  specified  in  their  conveyance  from  the  Plain-  r^TTwr^^ 

tiff's  ancestor;  but  they  insisted  that,  if  there  had  been  of  Butb 

any  encroachmenti  they  had  been  in  undisturbed  posses-  jf^^ 

9ion  of  what  they  now  claim  for  more  than  twenty  years,  OLAMOMAtr- 

and  they  relied  upon  the  Statute*  Compuiy, 

Tbe  Plaintiff,  in  his  bill,  charged  that  the  Defendants 
were  in  possession  of  several  maps,  surveys,  and  other 
documents  relating  to  the  matters  mentioned  in  the  bill, 
and  from  which,  if  produced,  the  truth  of  such  several 
matters  would  appear.  Tlie  Defendants  admitted,  in 
their  answer,  that  they  had  in  their  possession  divers 
maps,  surveys,  and  other  documents  relating  to  the 
matters  aforesaid,  and  set  out  a  list  of  them  in  a  sche- 
dule :  they  also  set  out  in  another  schedule  a  list  of 
the  leases  which  they  had  from  time  to  time  granted  to 
the  occupiers  of  the  quays  and  wharfs ;  but  added,  that 
they  formed  part  of  the  evidence  of  the  title  of  the 
Defendants,  and  did  not  form  part  of  the  title  of  the 
Plaintiff  to  the  premises  comprised  therein. 

The  usual  motion  was  made  before  the  Vice*Chan- 
cellor  of  England  for  the  production  of  the  documents 
in  question.  This  motion  was  refused  with  costs: 
the  grounds  of  the  refusal  are  not  stated  in  the  copy 
of  the  judgment  which  has  been  handed  to  me.  It 
merely  mentions,  that  the  learned  Judge  had  read  the 
bill  and  answer,  and  that  he  was  of  opinion  that  there 
was  no  case  for  the  production. 

The  Plaintiff  has  moved  to  discharge  that  order. 
The  question  is  whether,  having  regard  to  the  state- 
ments on  the  record,  the  Plaintiff  is  entitled  to  the 
production. 

It 


It  is  objected  that  Uiis  is  a  dispute  betweei 
contiguous  proprietors  as  to  tbeir  actual  bouoi 
that  the  remedy  is  at  law,  and  that  there  is  do  g 
for  equitable  interference.  The  rule^  as  I  appr* 
'  is  ibis,  that  the  mere  confiuioD  of  bonpdariet  bi 
adjacent  proprietors  will  not  support  a  bill  fbr.i 
mission :  there  must  be  some  equity  arising  oat 
conduct  or  acts  of  tlif.  party  ^^inst  wbpm  U4 
mission  b  prayed,  or  the  bill  must  be  broagbt.l 
purpose  of  preventing  a  multiplicity  of  «iiits.  , 
case  of  Waie  v,  Qmi/ers.{a)  referred  to  by  tb 
fendants,  it  is  stated  by  the  Lord  Keeper  (Ma 
ton),  that  the  Court  will  entertaiq  sufih  a  IhII  ** 
there  might  have  been  a  mul^plicity  of  8iiit|^  or 
the  confusion  bas  been  created  by  the  act  of  th 
ties,  as  where  a  party  has  ploughed  too  neai-  at 
or  the  like."  I  think  the.  allegations  in  tbis  bil 
seqt  a  case  which,  if  substantiated  by  evidence^ 
entitle  the  Plaintiff  to  a  commission :  ,the  t^ll 
a  system  of  gradual  encroachtnent .  oq  ibft^p 
the  Defendants,  the  filling  up  of  the  ditch,  fiai 
terating  the  boundaries ;  and,  further,  the  necesi 
this  Court  should  not  interfere,  of  bringing  a 
nupiber  of  actions  against  difierent  parties  lo  oi 
fix  the  boundaries  and  establish  the  Plaintiff's  lig 

t  cannot,  therefore,  refuse  the  production  c 
ground  taken  at  the  bar,  that  no  case  fpr  a  cpmn 
has  been  made  by  the  bill.  If  that  indeed  were  t 
X^fendants  might  have  demurred,  and  protected 
selves  from  the  discovery.  But  they  have  not  tt 
prober  to  pursue  that  course ;  and,  the  possess 
documents  relating  to  the  Plaintiff's  case  beiu 
mitledt  they  are  bound  to  produce  them, 'unles! 
can  show  some  special  reason  to  excuse  it.     As 

(a)  1  Eden,SSl.  I 
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:'    li  c.i 


^/fety^'^irt,  no  ifeksoh  is  assigned  *  vv-tiy  '  tlley  should        JA^5. 


ifbt  tjef'jfi/fbrtuCfed;  ^xc^pt  that  they  are  tWir  private  books    iY^^U%tta^ 


•'bi*der*l!hat  they  should  6e  inspected  at  the  onice  of     Qaax^^ 
mi  t)dfehdf(ht^'atf' convenient    times,"  and' that   ^uch 


in'  ihe  arisWer  that  they 
(oAii  jiik  t\  tHe'^vfdkte  of  the  tille  of  the  Defepd-; 


tHPi  tJtlfe'HiHfte"OT(!l!t»iry's'e'rise  or'  the' word,  t)ut  as, 
«^d4h'(ife"  bf  th^'"illfe|iiS6ns!  in'the  'b'Al  to,' entitle ,  the 
Pttftlt/fr-b'W'cdhiitllfe^ldii:'  ^l"^o  not';  tWefore,  think 
tA{!^"bVeni\l^ht  Iti  the'atiswer  sufiicletit  to' excuse  ttie 
pfAtfitetil^lli    'th«  '^bV  'ffi  this  res'pVl:'  is  not  unlike  tTiat 


'  It  WhS'fiirthei*  tbniiended  tfiat  tlie  charges  in  the  bill, 
upon  ''^?ch  i/Tohe  the  siiit  coiild  Tie  supported,  were 
contradicted  by  the  answer,  and  that,  until  the  right  to 
nin^tditi  thi^  siift  i^hoiifd  be  esf^bllslied,  ttie  iCourt 
odigfct'tlbt  to  order  (Tie  production  of  the  documents; 
and' the'ca^e  bf'yfrfam  V.  Fisher  {h)  was  cited  in  support 

-i.J  i<')     -O;.,  .-.•.  .■  "1..  '      .••  '      '  £ 

L*  J  V.' '  i '  Ld  i       ■      ■       ■     •      ■      I      ■ 

la)  1  Haref  507.,  and  fuprh,  part  of  the  Plaintiff's  qisc,  ef- 

p.  ^9'.'"'"     "1  cept  that  whicli  went  to  rebut 

{fyz  )Uy.  4-  tX>.  5S6j  :  TlMe  tiie  derdncii  6f  thfe  St^tift6"tfr 

argjpjpi^t Qf^fl^^ Re^9q4enitf  ^q  .  I.u>|itsitiQ96.r:  aDd.thnliafi  ^  tlid> . 

wrfs  (hat,  f  mm  thbir  nature,  they      pnted  to  the  Defendants  the  ob- 
coalilAiit)^flrord  evidence  of  uny      literaliou  and  confusion  of  the 

Vol.  I.  -?^Z«i''A  i  is; 
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of  BUTB 

The 

OT«AlfORaAll-> 

SHtRB  Caaal 
Compaoy* 


of  this  position.  But  the  right  to  maintiiin  the  suit  is  tlie 
very  question  to  be  tried,  and  the  productioa  of  the 
documents  is  required  with  a  view  to  the  evidence^  and 
for  the  purpose  of  establishing  the  right.  Thcj  may 
be,  and  several  of  them  are^  I  think,  obviously ,niaf»f  a) 
for  that  purpose,  (a)  In  thecaseof  .^Msstsv^iFlEsArrtiia 
ground  upon  which  Lord  CotietiknCs  decision  pfpteedsd 
appears  to  have  been,  that  it  was  evident  from  tl|e  oatsi^ 
of  the  documeDts,  the  production  of  which  was  re» 
quired,  that  they  would  not  assist  ill'  sstabKthi^grthe 
PlaintiflT's  equity :  they  were  merely  eonsequent  Wfffm 
it  <<  Whatever,"  be  said,  «<  may  make  oak  tfa^JPMwitit^fs 
title,  he  may  have  a  right  to  see.  31ie  jdo^msfmlli -IH 
question,  however,  are  not  to  make  out  jf<Aupiffi.ti|)0ito 
have  die  bills  taxed*  and  the  prodactioa  of  tthtai  itoirid 
not  possibly  aid  the  assertion  of  die  equity  \  trMch 
Adams  has  asserted  by  his  bill*" 


•iT-~" 


I 


llh^VMl 


I  am  of  opinion,  therefore^  that  the  order  shQ«ld4)e 
discfaai)ged,  and  that  the  documeats  oi^t  to  heprd* 
duced. 


boundaries,  (and  which,  it  was 
contended,  constituted  the  sole 
foundation  of  his  right  to  equit- 
able relkif,)  were  denied  by  the 
answer,  the  Plaintiff  was,  on 
the  princ^ie  of  Admnu  r,  Fisher^ 
not  entitled  to  the  production 
of  any  documents  which  were 
material  only  to  a  suix>fdinatt 
issue  in  the  cause.    It  was  not 


adverted  to  in  this  ai^goment,  or 
perhaps  in  the  aoswer  above 
given  to  it,  that  the  leases  were 
ail  more  than  twenty  years  eld, 
the  latest  of  them  hm^  dgud 
in  the  year  181 5^ 

(a)  The  only  documents  com- 
prised in  the  schedei^  telfiks 
the  leases  ware  ceftain  iMipa  muk 
plans,  and  two  minute  books. 


.J 


•  I 


,.j 


J 
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184-5. 


CARPMAEL  V.  POWIS.  "^o- 

March  25. 

npHIS  was  an  appeal  from  an  order  of  the  Master  of  ITie  priv'ilege 

the  Rolls  allowing  a  demurrer  by  a  solicitor  to  cer-  nications  " 
dun  interrogatories  exhibited  for  his  examination  in  the  between  so- 

-  I*  1.     -m  .     .^  Jicitor  and 

cause  on  the  part  of  the  Flaintin.  client  extends 

*  to  all  matters 

The  object  of  the  stiit  was  to  rectify  an  annuity  deed  by  ^op'e"of  the 
which,  in  consideration  of  1 800/.,  the  purchase-money  of  ordinary 
an  estate  which  the  Plaintiff  had  previously  agreed  to  buy  solicitor,  and 
ftom  the  Defendant  LHitia  P&oois,  he  had  granted  her  ^^f  f*^\^? 

^  '  ^  estates  being 

ati  annuity  of  176/.  IQs.  for  her  life,  but  which  he  insisted  one  of  such 
by  hif  bill  ought  to  have  been  only  an  annuity  of  ™asheld*that 
156/.  6s.  9rf.,  alleging  that,  according  to  a  verbal  agree-  a  solicitor  was 
ment  made  between  himself  and   Thomas  Pomsy  the  ^o  disclose 

brother  of  Letitia.  as  her  accent  (and  who  was  also  a  ^^»'  ^^^ 
«%«•«.«!  7.  «      «  .     passed  in  con- 

Defendant  in  the  character  of  trustee  under  the  annuity  yersations 

deed),  the  amount  of  the  annuity  to  be  granted  by  the  haj^^^jther***^ 
Plaintiff  was  to  be  determined  with  reference  to  the  with  the  client 
rate  at  which  Government  annuities  were  granted  on  a  ^J  J^®  If^^t 
particular  day,  and  that  Thomas  Powis,  having  under-  relative  to  the 
taken  to  ascertain  that  rate  from  a  friend  of  his  in  the  bidding  to  be^ 
Government  Annuity  (Mce,  had,  owing  to  a  mistake  of  reserved  upon 
hi^  informant,  stated  it  to  the  Plaintiff  at  nearly  Ml.  ^^^^  j^ 
more  than  it  really  was,  and  that  the  parties  had  acted  J^^'c**  ^^  ^^^ 

Deen  concern— 

upon  that  mistake  in  determining  the  amount  of  the  ed  for  him,  or 
.annuity  which  was  inserted  in  the  deed.  J^  ^^^^'^  ""f - 

•^  ters  connected 

with  such  sale. 
The  bill  suirgested  a  pretence  by  the  Defendant  that  .^  But,sembie^ 

1  •     It  1         1   1        t       -TM  .     ./Y»  *^  t"C  agent 

the  estate  had  been  purchased  by  the  Plaintiff  at  an  had  been  ex- 
iinder  value;  and  it  charged,  amongst  other  things,  that  a™^"edj>e 

previously   been  bound  to 
answer.' 
IC  the  question  raised  by  the  demurrer  of  a  witness  to  interrogatories,  be  one 
which  tha  Court  can  dispose  of  in  that  shapeiMt  is  bound  to  do  so^  and  not  to 
reserve  the  objection  to  the  hearing. 

Zz  2 
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previously  to  the  sale  to  tlie  Pl&intiir,'4htt  '0«fMi 
hail  friven  instructions  to  her'  MlicitM'  tO"falel) '  Jl 
anction,  nnd  Imd  siiticcioned  o  reserv«d>>k>iddin^jtff- 
amount  than  the  sum  of  18<ra£i  wliiohithtfjnilffNEffil 
agreed  to  give. 

He  dsFence  set  op  by  Iietiiia  Pawik -vfaa^  ttiM'^ 
bad  given  her  brother  no  authority  in  the  MaUerJebtG 
to  inquire  for  her  what  amount  cflifa  antuiityslMi'Cd 
purchaie  with  the  proceeds  of  the  eHt4te;.dlati>el 
never  cooimunicated  to  her  the' )Diu?t40ulanh'of  lm>*ll^ 
treaty  nltb  the  Pl&iuiflv  baCihadnerclyiinftiriqed'ii 
that  the  PlaintlfT  liad  offered  to'grantiiH-  snlaMnlkU^ 
176/.  10s.,  which  offer  she  had,  after  some  besitati 
authorized  Iiim  to  accept,  «nd-<tbat'she  wouldmBrQA 
accepted  an  ofier  of  less  amboat       ,.' !    i   "h  i 

The  witn«Es  was  the  solicitof  emptied  ^?lfi«i 
Pffwis  in  the  sale  of  the  estUte  aiidMnttUf'pb^iaih 
the  annuity. 

-■■  ■  ■      '■■;...  A.  ..1/ 

The  interrogatories  demurred  to  were  foiil'tn'Hc^l 

By  the  fii-st,  the  witness  was  asked  whether  he  1 
not,  previously  to  the  sale  of  t^i*  ?sk4j4, x9fX^,Cff\ffi 
tion  wilh  the  Defendant,  LelUia  Fowls,  ns  to  puttinj 
reserved  bidding  upon  it  in  th6  event  ofkaibeJog^inid 
to  auction,  and  as  to  the  investment  of^the  'pt^Cec 
and  he  was  required  to  set  forth  the  particotan' oF'si 
converKation.  '  '    -  '.-i  !■  i^i, 


In  his  answer  to  that  interrogatory,  he-admitlM'f 
giicii  conversation  had  tnken  place  between  him  vntT 
Defentluiit;  but  lie  dedineil  tO'Stata  thenpaiVicfili 
"on  llic  ground  that  tlioy  wcie  confidential  communi 
lions  between  the  Defendant  and  himself  as   her  s 
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iiTiT)h6^twb  aexi  interrogatories  related  to  two  interviews 
^tvf^tiU  ih^  jiviuaoHS  and  Thonnis  Fcrmts^  and  tx>  the  con* 
Witsattom.Btppobed  to  have  taken  place  therein^  relative 
(Qitfi^trfi»Mcli0n  ]ni<|ttestio(n« 

In  answer  to  those  interrogatories,  the  witness  ad- 
orfltediUiat- Slick  ixtAervifswsX  liad  occurred;  but  he  de«- 
djiiedito.ttate  the  conversations  whkh  iiad  taken  phice 
AHiliMin^'-^^/as^iMi  dl-  ii^s  commtmications  with  Thomas 

m 

J5M:^ion.(Ae:8iilgect  of  the  transaction  in  question^  he 
imn^idered  dnd  itneated  k^iuQs  representing  his  client,  and 
Mfb^grtlibimediiua  of  comoauuication  between  her  and 
UnKMUflehermdicitort.-'   '       :  ':     ' 

M/ft^(FiNri the;  sftnie' reason,?  he  declined  to  answer  the 
other  interrogatorj', —  whether  Thomas  Powrs  ever  told 
him  that  he  was  or  was  not  authorized  to  agree  with  the 
F)ointUFj«s  tOjUwaniottnt  of  the  annuity  to  be  granted 
to  thfii\D»hnd^}l IjeiiiiaJ^imis* 

Mr.  James  Parker  and  Mr.  Stevens,  for  the  PlainiifT, 


I  I    •  .'« 


■I      1 


)  • . 


J    Mr.  Jlfo//>;5.an(|  Mr.  BaggaUa/^  for  Lctiiia  Paxis^ 
''•'IVitM-dspfect  to  the  first  hiterrogatory, 

(piUiVfa^iarguedyfoi^  the  Appellant,  that  the  commnnica- 
lidns  therein  I  referred  to  were  not  communications  with 
tbei  whnesfl  io  his  character  of  solicitor,  inasmuch  as  they 
related  to  subjects  on  which  the  Defendant  might  have 
consulted  with  an  auctioneer  or  any  other  unprofessional 
{iffhsto'Jufitas  well  as  with  her  legal  adviser;  BramucU 
^i\\Lticas\a);  the  principle  of  which  ca^ie,  thougli  not 
UvrlappJicfitioti  of  lit*  to  the  facts,  i::id  been  recognised 

•  •;  and 


-r/)MiiJ»'f.ii'»  • 


I    .  M 


-il'Jr'      'i    '{I       -J.      ii    ■'. 


■[ti)  Q  ;/.  «f-  Vl  74.T. 


1846. 


CAUrVAKh 
V. 

■Pcmis. 
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Carpmaei. 

V. 


18i6.  And  approved  by  Lord  Brougham  in  GriMtmgh  v;  £hf- 
iell  (a)»  and  by  Lord  Cotienham  in  Sawyer  ▼•  JRrindU 
i;k^^  (6)  and  Dethorough  y.  BansUng  (c) ;  and  tiiaC^  ia 
^o/^^  V.  Wildman  (J),  Sir  JoAif  Z^asc;^  after  advertiiig 
to  the  distinction  between  professional  and  non-profissK 
sional  mattery,  mentioiied  the  treaty  for  the  purefaaae  of 
an  estate  as  an  instance  of  the  latter. 

On  the  other  bandf  it  was  contended  that  the  privilege 
extended  to  communicatbns  on  all  matters  fiJling  within 
the  ordinary  scope  of  a  solicitor's  dutys  Jonei  v. 
Pugh  {e) ;  and  that  the  sale  of  estates  fat  his  dients 
was  a  familiar  part  of  suth  duty ;  that  the  present  oate^ 
however,  fell  within  even  the  narrower  limits  of  pri« 
vilege  contended  Sat  by  the  Appellant,  inasmuch  as  the 
amount  which  it  might  be  expedient  to  fix  for  a  re- 
served bidding  wonldt  in  many  cases,  depend  npon  the 
existence  or  non-existence  of  defectt  in  the  tide,  and 
other  considerations  in  which  ItgA  advice  migfal  be  of 
the  utmost  importance. 

With  respect  to  the  other  interrogatories, 

It  was  contended  that  the  privilege  was  confined  to 
communications  between  solicitor  and  dienl^  and  that  it 
was  never  extended  to  communications  between  either  of 
these  parties  and  a  third  person  except  when  the  neces- 
sity of  the  case  required  it;  Bunbury  v*  Bunbunf{g)i 
Steele  \.  StewarL  (h)  At  all  events,  a  witness  relying  on 
the  privilege  ought  to  state  facts  which  would  in  law 
entitle  him  to  it;  Parkhursi  v.  Ijormton(i)%  whereas 

nete 

(a)  1  Myl.  4r  K,  98.  (g)  «  Bern.  177. 

\h)  3  Mt/1.4^  K.  572.  (A)  Aaii,  41 U 

(c)  5  Mt/L4r  Cr.SlS.  (t)  2  Swanst.   194.      See  p. 

(d)  6  Madd.  47.  S04. 
{e)  Ante^  96. 
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here  the  witness  had  merely  rtated  that  he  ^  catk^  IMG, 
sidered  and  treated'*  Thomas  Paofis  as  representing 
Letitia:  he  ought  to  have  stated^  as  a  fact,  that  he  did 
represent  her.  Independently  of  which  objection,  the 
quefition  askfd  by  the  last  interrogatory  was  a  pure 
que^tioa  of  iact,  which,  on  the  principle  before  nien-> 
tioned,  would  not  be  within  the  privilege  even  if  the 
conversation  to  which  it  referred  bad  passed  between 
the  witoesa  and  the  client  herself. 

On  the  other  hand»  Walker  ▼•  IVUdoum  {a)  was  cited ; 
^Mjd  it  was  contended  that  the  material  point  for  const* 
4eratiQn  wns  not  whether  the  third  person  to  whom  a 
oonununkation  was  made  by  a  solicitor  did,  in  (act,  re- 
praseot  d^e  client,  but  whether  the  solicitor,  at  the  time 
he  made  such  communication,  thought  so ;  for  whatever 
be  nommunicftted  under  that  impression  was  evidently 
within  the  same  principle  as  a  communicaXioa  made  to 
the  oUwt  pemonaUy* 

It  was  further  submitted,  on  the  part  of  the  Appellanti 
that,  as  the  exclusion  of  the  evidence  which  these  inter** 
rogatories  sought  to  elicit  would  be  a  serious  prejudice 
Jte  the  Plaintifi^  unless  the  Court  was  quite  clear  that 
the  evidence^  if  taken,  would  not  be  admissible,  the 
safest  course  was  to  allow  the  question  to  be  put,  and  to 
reserve  the  objection  to  the  hearing,  as  was  done  in 
Sawjfer  t«  BiixAmore.  (b) 

In  answer  to  which, 

.  7^  Lord  Chancellor  said,  that  if  he  could  dispose 
of  the  question  now  he  was  bound  to  do'  90;  that  the 
reason  why  Xx>rd  Cottenham  in  the  case  cited  had  re« 

served 

(a)  Vh.  iupra.  {b)  Ub.  fiiprd,  vidlf  p.  57S, 

Zz  4 
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Fowis. 

..i/-..'r 


served  the  objectjon  to  tli^  bea^iu^  w.i^>.;|i)ecm]^9i^ 
could  not  JSnally  dispone  of  it;  at  the  tisa^.  {ff)\ .  .  .« ^i  |  jtU 

Oh  the  inclusion  of  the  argument,  ... 

77/e  {4ORX);  Chanceujob  said-— I  amof  c|^ioaitiMt 
t^e;  privilege. esqtendp  to  all  comimintcations  ibctweeiF»« 
solicitor^  as.fluchj  wd  bia.clienti  relating  to- 'matceci 
^ithia  ihe  ordinary  scope  of  a  aolicitor^aiduty*' '  ^  Nonfit 
fCaonot.jl^  defied,  tb^  it. is  m  ordinarjr  pact  oCa-^olb 
citqr'^  ,,bi|^iQj^  to  treat  for>  tlie  sal^i^ur  ptm^h&seitflT 
estates  for  his  clients.  For  some  purposes  iiisiiirtervljii* 
tion  is  indispensable  in  such  transactions :  he  is  to  draw 
the:,agree(][^Qfjf^.to..iuyestigate  tWlid^^o  fitjasrehhe 
conv^^nc;^, . ,  :4^U j(^^  thi/ig^  Are in  tbel  coaumMbdovam 
of  his,  ^psiqes^f*.  ^Bal:  it  is  sf^4  that  tbe'fiKintr'oP)!!"^^ 
s^rv^d  ji)idi^qgiax)d:  odieri  roallera  confiecleft;^widii^tl^ 
sale  are.  not  of  that  character^  inasmuch  as'tbey^'faiigUt^iA 
enfr^^t^d , equally,  well  to  any  oneelae  J  .  It  taiaqioKifa^^ 
hpweYerk.(o  split,  the  ^duti^.iii  tliat  manaer'iwithshl 
glutting  intp  ipex^rjic^bl^coD^sioiv  •  It^ontidor:thein'aiii 
par^.,c)f  .pne,t^ma^tion^r-.tbi^  sails  xiffan.  asdite'riaald. 
thf|t,i^,tfansj^^t^ox;L  jin  which'solicitora  af^^  ovdinlirityi  eoiM 
ployed  by  their  clients.  That  being  the  case,  I  considflii 
that  all  communications  which  may  have  taken  place 
belwe^  t|\e  wjiLm;^s  and  bUicli^xH^  io' nefen^ogfltattlat 
trar^saption  ai^^.privjl^ed..)]    .n  ■.     .1/    n   ♦  1  n..:-jj 

the  o'nl^'  other  questiop  is,  whcfhei;.Ui)e.^^n^^pri[vhi 
lege  extencts  to  .the  case  of  an  i»termedi^tej,^ge;^. 
Upon  that  point  Walker  y.  Wildman  is  preciselv  in 
point.  Tiiere  the  communications  were  partly  with 
the  Defendant  and  partly  with  her  son,  and  Sir  John 
Leach  thought  both  were  within  the  privilege.  And 
it  is  to   be  observed    that   he    docs    not   rest  his  de- 

cision 


(a)  Tlie   same  point  wasjso      lO/f/;n7,  rs45.  Reported  at  the 
ruled  in  Langlct^  v.  Fisher^  L  .C,      Rolls,  5  Bcav.  4i  3. 
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ciston:  on  the  necessity  of  the  case;  for  it  appears  that    ^   )^46. 

the  Defendant  was  able  to  write,  and  it  would  seem, 

therefore,  that  there  was  no  necessity  for  employing  iier 

son.     The  principle  is  laid  down  in  the  most  general       Po'vw. 

terms.     And,  so  far  as  the  solicitor  is  concerned,  I  do 

not  see  why  it  should  not  be  so.     It  is  not  necessary  to 

give  any  opinion  as  td  what  would  be  the  case  if  t!ie 

intermediate  agent  were  examined.     It  may  be  that 

there  you  must  go  upon  the  necessity  of  the  case.     But 

here  I  have  only  the  solicitor  before  me,  which  is  a 

differeDt  thing. 

'  As  to  the  insuflSciency  of  averment  that  the  broth^^ 
was  the  agent,  i  think  that  when-  the  witness  say^'^hd 
considered  and  treated  hrm  as  his  sister's  agent,  Ii^ 
mtist  be  taken  to  mean  that  he  believed  him  to  be  so. 
And,  indeed,  it  is  impossible  not  to  come  to  the  coh- 
dosion,  in  (X)int  of  feet,  that  the  brother  was  the  ageht. 
The  sister  wa9  not  a  person  of  business ;  and  it  was 
natural  she  should  employ  her  brother's  services  in  such 
3.  transaction.  Besides,  why  should  he  have  commnrii- 
c^ated  with  the  solicitor  at  all  if  he  was  not  acting  for 
bis(  sister  ?  ' 

• 

■■  ii ; 

I  think,  therefore,  that,  upon  all  the  points,  the  de- 
cision of  the  Master  of  the  Rolls  was  right.  I  say  no- 
thing as  to  how  I  should  have  decided  if  the  question 
had  been  put  to  the  agent,  and  it  were  not  clearly  neces- 
sary that  an  agent  should  be  employed.  . 

Appeal  dismissed  with  costs. 
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BUCK  and  Another  «i  SHIPPAM  and  Anotheiv 


Where  a  com- 
position deed 
between  a 
debtor  and  his 
creditors  pro- 
vides, that 
those  who 
come  in  under 
it  shall  thereby 
release  their 
debts,  a  lien 
creditor  can- 
not realize  hit 
lien  and  prove 
•  for  the  dif- 
ference, but  if 
he  elects  to 
take  the  bene- 
fit of  the  deed, 
must  first  give 
up  the  pro- 
perty on  which 
he  claims  the 
lien. 


nnHE  Plaintlfib,  who  were  hop  merchants,  in  the 
'^''  month  of  May  184*1  sold  to  dhe  SBUfpiM^  a 
quantity  of  hops  for  315/.  ^.  Sd.  Befoi^*l9ie-Jibp8 
were  delivered  or  paid  for,  Shippam^  hting  itisofveti%'  hj/ 
a  deed  dated  the  8th  of  Martk  1842,  assigned  all  hb 
jpiroperty  to  the  Defendants,  in  trust  for  sufeh  <if  bb 
creditors  as  should  execute  it  or  accede  to  its  prbVisiob^ 
within  thre^  months ;  one  of  those  provbtdh^^bdng^  iHit 
the  creditors  who  should  accede  i6  t&e'  arrkl^^^linMi^ 
should,  in  consideration  of  reeeivitig  a  rat^ble^  ](i^ 
portion  of  their  debts  with  the  Test^  reUsis^SHippUKi 
from  die  debts  set  opposite  to  their  rfcsjfiectl^'  iiaiheiil; 
and  flrokn  all  other  claims  and  dei^ands  thejflrad  agtibbit 
him  at  the  date  of  the  deed.  Oti  the  lOrfi  bf  JKi>^ 
Shippam  wrote  to  the  Plalhttfiii,  infbnning  di«hi'6f' the 
assignment,  and  suggesting,  that  it  wonid  be  betteif^^fbr 
them  to  take  to  the  hops  than  to  come  in  under'  the 
deed  with  the  other  creditors.  The  Plaintiffs,  however, 
declined  to  do  so,  and  in  the  month  of  Aprils  ih^xt 
solicitor  applied  to  the  Defendants,  as  the  asslgniees  of 
Shippam^  for  an  authority  to  sell  the  hops;  the  De- 
fendants thereupon  consulted  a  Mr.  OtdacrCf  a  hop 
merchant  in  London^  as  to  the  course  they  should 
take,  and  were  advised  by  him  to  authorize  the  Plainti£& 
to  sell  the  hops,  and  to  let  them  prove  for  the  deficiency, 
if  any,  with  the  other  creditors ;  in  consequence  of  which 
advice,  the  Defendants,  on  the  31st  of  May  lS42j  wn^ 
to  the  Plaintiffs  the  following  letter :  — 


'^  Gentlemen,  If  you  think  it  a  favourable  state  of 
the  market,  we  shall  feel  obliged  by  your  selling  the 

hops 
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hops  now  in  your  possession  mnd  lying  to  our  order,        1848. 
as  the  assignees  of  John  Skippam*s  estate.     When  you 
have  effected  a  sale,  you  will  probably  be  kind  enough 
to  furnish  us  with  the  p^rticalars*    Wq  rem^ioi  &c« 

«5.&Co." 

■•  -.  ^ 
Notwithstanding    that   authority,  the    unfavouralle 

state  of  the  market  during  all  the  rest  of  that  year  pre- 
vented the  Plaintiffs  from  effecting  a  sal^  and,  on  the 
5th  of  Jiecemher  18^2,  they  wrote  to  the  Defendant^ 
offering  to  take  thq  hops  at  a  valuatipn,  and  to  receive 
a  dividend  of  5s.  pn  the  deficiency,  such  dividend  having 
been  already  made  among  the  other  creditors.  Tp  that 
offer,. however,  the  Defendants  returned  for  an^^er,  thf^ 
as  the  Plaintiffs  had  not  complied  with  the  terms  qf  the 
deed,  they  w^re  not  now  entitled  to  any  dividend  under 
i^  and  that  the  Defendant^  would  pot,  the^'efore^  allow 
4)em  to  pome  in  iind  prove.  The  Plaiotiflb  thereuppn 
sold  the  hops  by  auction  for  972.  \2s.  QAf  leaving  a 
balance  due  to  them  (including  warehousing  and  other 
charges  for  which,  by  the  custpm  of  the  trade,  they 
were  entitled  to  a  lien,)  of  21 7Z.  175.  6d.j  and  then  filed 
this  bill,  praying  that  the  Defendants  might  be  com- 
pelled to  pay  them  a  dividend  of  5s.  in  the  pound  on 
that  amount. 

The  answer  having  admitted  that  the  Defendants  had 
received  assets  sufficient  for  payment  of  5s.  in  the  pound 
to  all  the  creditors,  including  the  PlaintiS,  supposing 
them  entitled,  the  only  question  in  the  cause  was, 
whether  the  Plaintifi&  were,  under  the  circumstances, 
entitled  to  such  dividend.  The  Vice-Chancellor  of 
England  held  that  they  w^re  not,  and  di^oUssed  the  bill 
with  costs. 

T!\m  was  an  appeal  from  that  decision. 

-•      ■  -   -     Mr. 


696 
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had  signed  it,  the  debt  to^lis^^Itr'd^ilfe'tti  Bfei^tt^tfttl 
would  have  been  thi/  lUMOuntoflhe  sale  price  ioSkippam 
and  their  charges,  minus  the  tlietiHilift^bPiW  •Irops; 
and  that  is  what  they  now  seek  to  prove  for.  Culling^ 
iorfh  s.Lqyd{a),  which  wiJt'^W  H^B^d'b^  8j^4lie^&Sier 

m^^^ji4{<m\^  fl|y«i(»R,/A>^rt^ecuriti^s^.pft  \^4^%^tPi 
ffilfttfi  WbB>'Wirthp><lfl?rif.tW.ti,ffl  S^^i  c<V)Jtr|iMiPI>/Sf|flh 

XTj^e^  Lord  CHANCuLon,  ,    ,,  ,      . 

^i  jThe.JaiU  ddts/nntjga  iipdufpcmonaliilinbiiity  m^tM 
assrgpdch^tbutlkiiiir.lU^orJrthtild^i]}!  .'    n!   •./;!.'  ^il  ,  mj  i 

].j  Jii.«i«j  111  ;^iu»;//  -.:.«;     .ii   ;•  ilj  i.i    lifii     .  >  ;ii  •  i.illi!*  -.mIt   tut 

J  Mr;  tBarker^  ami  Mr.  Hiorisof\^  (br  the  D^endonlts,  •  <  1 

.  ^y  the  contract  oT  Sale  to  Sntppam,  the  property  m 
1^  hops  passed  to  him,  subject  only  to  the  right  of  the 
Pu^nitins  to  retam  them  until  (he  price  was  paid ;  ancT 
(hat  properly  nassed,  by  (lie  deed  of  assignment,  td  u\p 
Defendanfej.  '  On  the  ptner  hand,  (fte  price  ojf'ih'«?  nonsL 
by  the  same  contract,  o'ecame  a  tfebl'Sue  iroiii'S^/^^w, 
and  that  debt  the  PlaintiflTs,  by  the  express  terms  of  tlie 
deed  (to  which  their  case  is  that  they  have  assented]. 

Lave 

(<i)  2  Jicav.  385, 


tnm^-  W  CrfAN€teRY. 
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have  reltiftsiedl'  Ul'  cmise4)tti^ce ' Yif*-  'tW%^ti«^l»  to  be 

9^.\fi^'?i .PW'fiS..M»P  •P'«tn«.i^i.fai?fl9t„pl(»jm,^,,4ivii}p'\s\, 
]YM*^9H*  ,l?ft"Sing  i«  Vfbat  tVjr.bay?,reaai*e4  liy.  \\\e.f^ 
¥,.f^^  ,l»ops»'  apJ  wJh?;!),:, exceed?  t^M  .aWVit  flttJ^S 
^W^WlP»'4>eir.-0rigiut»iile|jt,,,  „•.,,  „,,    .,  j,.,,,,,,  |„.,, 

■  *   I »  •    '1    •  /     1   \)  :u)  ft 
.'i-  •   ■►'/..■  I  I 'I      '  .  ;.      '/.  -.i   7  ..fl'  ji,(|//  /\  .U'a\\    Imip, 

"'if  riie  Pkf^liffis  AMl^i^d^tli^  bops' fe^fi^t^'ihtiul^cW^ 

«iW^. "  iBtife  th^'  'ittohifciit 'b  'crfedfttir''i*fett*e8''hl*'^^ 

tftbt'liiiie,  tAfei^ftW^,  vie  t)rd|ferty  6f  S^//>piV;r»tir1ilk^^^^ 
signees,  in  the  hops,  became  an  absolute 'i)i-b)MHjr^  itMl 
the  PlaintiiFs  had  nothing  in  them,  but.  the  rig}it  to  re- 
tain them  till  they  were  paid.  Tnie  circumstance bi  Bar. 
(Maa'S$i£6mtn\iamtiof\^^  DotJVHry-thb  tii6ie.>(lltis 
true,  he  ga\e  his  opinibnyilhiiiuhe'jRlafikiti£b(cb\ildf(pnQ¥e 
for  the  difference,  and  in  that  he  was  wrong  in  point  of 
Inw  ;r  fattbk-d^ts  *iit)tii^peiir  «t&2k .  Afy  Ittunmhrn^iidA  to 


I846L 


■   I  ,-  J   I         i  I   ,       I  I  1  ;  :  i    I         J  !  I    1       '   >  I        /   ■  .      1   '  .     '  M   :  1  /    ■       .-.Mill        <  ^  1       1  »    I  '  '  J  .  <  I      -^  I  I  I  >  i  I        .i  I  I  I 

tnerefgre,  were  not  milled.     I  think  there  is  noxIiSerf 

T)f»(:         jJHM        ;    /#      ,M.  :    :       iTl!    ^"'l!     ifl-M'        Vi;'.'-     .)t      -Tli:  UlTl    I 


;nre,  m  substance,  between  this  .case  and  that  before 
tne  J)Iaster  of  the  RoIU^  and  tj^at  jlie  ^ifecision .  of.  the 
Vi^e-Chancelipr  must  \^e  affirmed* 

,\y '.■■\-\.'^      (11,1'     n;    .    '<!     .■   .•     ;l".ji'   ,:H.!f,i   i>-jiril'    '•li    7«I 

«|j  ')..    .1.    ■       .'■I/'   •■•!   '!  ,-^i  icf'.IM     'fi  •'!.!)  'j'.-ir  Iin.. 

f.i»  jJfl:!"-!.    J//.<1    /»lh     M..!:      ^1     ■><!,>    null    iIjkIv/   oJj     ji'jt^l 
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...     » 
..    .1/ 


) . 


1845. 
Nov.  10.  11. 

IS  46. 
August. 

In  a  marriage 
settlement, 
which  com- 
prised only 
the  property^ 
of  the  wife,  it 
was  agreed 
between  the 


DAVENPORT  0.  BISHOPP. 

nnHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
-'-    Knight  Bruce^  whose  jadgmeot  if  r^K>.rte4,inttbe 
2d  volume  of  Messrs.  Yotmge  and  ColMa^s  Hqjortf, 
p.  4i6l. 


. .   The  ^)at;e^I^l  &cts  of  th.e  case* .  wljucb  ar^  d^iled  in 
intended  hus-   tha.t  ^epp^tt,  are  briefly  stated  in  the  Lor4  Chwoellof's 

band  and  wife,  *   j  ^ 

and  each  of      if^^S^,^k    .  .  .      .- 

them  co- 
venanted with   '    "  ''',-.:■ 

the  trustees,  < .  .  Mr*-  Titm^f  Mr.Cocperp  and  Mrw  Meka^t  wfpesnd 
P^y^to  w^hSi  ^^  ^bo  Api^llanti  Mw.  BiAopp. 

thewifemight  ...    ,,  .  •..,,. 

titled  during    ^    Hr.  BHheU  and  Mr.  Amphlett  for  the  Respondent^  the 

the  coverture,   heiw  of  MiflS  Limt. 

shouldbe  con- 
veyed to  such     ;     •       M      • 
uses  as  she 
should  by 
deed  or  will 
appoint,  and 
in  default  of 
appointment, 
to  the  use  of 
herself  for  life, 
remainder  to 
the  use  of  the 
husband  for  '    . 

his  life,  remainder  to  the  use  of  the  wife's  children,  and  in  default  of  such  cbildreQ, 
to  the  use  of  if.  ^.  (her  tAtitt)  and  her  heirs.  After  the  death  of  the  wilb  witbom 
children,  and  without  having  exercised  her  power  of  appointmenL  the  husWod  fiUd 
a  bill  against  her  heir-at-law,  praying  that  a  real  estate,  to  which  she  had  become 
entitled  during  her  lifetime,  might  be  convef6d  to  the  Uses  of  the  lettlemeAt.  Ob 
the  question  whether  the  decree  for  specific  performance  should  be  confined  to  t^e 
life  estate  of  the  husband,  or  should  extend  to  the  limitation  to  the  niece  (who  was 
also  dead) :  Held,  tliat  it  should  extend  to  the  latter,  on  the  ground  thaC  the  rigltt 
of  the  husband  to  a  specific  performance  of  part  of  the  covenant  drew  with  it  the 
right  to  a  specific  performance  of  the  whole,  at  least  as  against  the  heir  of  the  settlor, 
whatever  it  might  have  done  as  against  a  purchaser  for  value. 


.    Mr.  ZbifidaS  for  the  Plaintiff 

The  argument  on  this  occasion  embraced  all  the 
points  raised  in  the  Court  below* 


The 
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The  Case  of  SMan  v*  Cheim/nd  was  relied  on  by        1845. 
the  Appellant'd  counsel,  as  shewing  that  the  G>urt    J^!^"^^^"^^ 
would  not  have  lent  its  aid  to  the  heirs  of  Miss  lAtcas^  o. 

if  they  had  been  Plaintiffs^  and  it  was  argued  that  it  ^""<>'*p- 
would  be  strange  if  the  rights  of  pafties  W^re  to  depend 
on  whether  they  stood  as  Plaintiffs  or  as  Defendants  on 
the  record.  In  answer  to  which,  it  was  observed,  that 
that 'apparent  inconsistency  (supposing  it  to  exist)  was 
unavoidable  in  a  technical  system  of  pleading,  and  that 
it  was  no  reason  why  the  Court  should  not  deal  with  a 
case  according  to  its  established  principles^  that,  if  the 
SAMe  case  were  presented  to  it,  in  a  diiftrent  ibrin,  and 
by  different  patties,  it  might  be  prevented,  by  its  rules^ 
from  giving  the  same  measure  of  relief:  that  between 
Sutt(m  V.  Cketwt/nd  and  the  present  case,  there  was,  how* 
ever^  this  diatinolion ;  that  in  the  fbrmer,  if  the  I^aintiff 
had  no  equity,  he  Imd  no  right  at  all ;  for  if  this  Court  re- 
fused him  relief,  by  way  of  specific  performance,  it  would 
for  the  same  reason  refuse  to  compel  the  trustees  to  allow 
him  to  bring  an  action,  in  their  names,  on  the  covenant  t 
whereas,  in  this  case,  the  Plaintiff  had  a  right  of  action  at 
law,  upon  his  wife's  agreement  with  himself  and  he  metely 
asked  this  Court  to  do  that  directly,  which,  by  enforcing 
his  legal  right,  be  might  accomplish  indirectly;  for,  with 
respect  to  this  part  of  the  case,  it  was  not  immaterial, 
that,  in  the  event  of  such  an  action  being  brought,  the 
Yery  estate  in  question  would  be  assets  by  descent,  in  tlie 
hands  of  Mrs.  Bishopp^  for  satisfying  the  judgment,  and 
tbat  a  Court  of  Law  would  not  take  notice  of  the  equi- 
ties between  the  parties  for  the  purpose  of  abating  the 
amount  of  damages ;  Letlibridge  v.  Mt/iton  (a).  And 
if  it  should  be  said,  that  a  Court  of  Equity  would  restrain 
such  an  action,  on  the  ground,  that,  as  regarded  the 
interest  of  Miss  Lucas^  there  was  no  consideration  for 

the 

(a)  2  B,  4^  Ad.  71fi. 


700 


CASES  IN  CHANCERY. 


\S^5. 


Davknpoht 
Bis  HUPP. 


the  covenant,  so  far  wax  that  from  being  the  case,  that 
there  were  instances  in  which  this  Court  had  decreed 
specific  performance  of  contracts  under  seal,  on  the 
principle  of  preventing  circuity  of  remedy;  Beard  n 
Nuthall  {a\  and  the  other  cases  collected  in  Bandatl  v. 
Randall  {b). 


On  the  question,  wbedier  the  heirs  of  Miss 
had  an  equity  independent  of  tlie  interference  of  the 
Plaintiff  in  their  behalf,  it  was  argued,  by  the  couoaei 
for  the  Appellant,  that  if  they  had  any  such  equity,  k 
must  have  been  purchased  for  them  either  by  the  Plain- 
tiff  or  by  his  wife.  That  by  the  Plaintiff  it  oould  not 
have  been,  because,  as  he  brought  no  property  of  bit 
own  into  the  settlement,  there  was  no  consideratioa 
moving  from  him  but  that  of  the  marriage,  the  benefit 
of  which  would  not  extend  to  collaterals,  even  of  his 
own  blood,  still  less  to  a  collateral  relation  of  his  wife's: 
neither  could  such  an  equity  be  considered  to  have  been 
purchased  by  tlic  wife ;  for  the  wife  was,  in  this  cose, 
the  settlor  of  the  property,  and,  thereHore,  any  limitations 
which  might  be  supposed  to  have  been  introduced  at  her 
instance  in  favour  of  any  party  other  than  the  issue  of  the 
marriage  were  purely  voluntary;  Johnson  v.  Legard{c)i 
the  only  exception  to  that  rule  —  at  least  in  cases  where 
the  property  moved  from  one  of  the  parties  to  the  mar* 
riage  contract  —  being  in  favour  of  parties  for  whom 
the  settlor  was  under  a  moral  obligation  to  provide; 
OS  when  a  father  bj'  the  settlement  on  his  second  mar- 
riage, made  a  provision  for  the  children  of  the  first. 

In  answer  to  that  argument,  it  was  insisted  for  the 
Respondent,  that  the  foundation  of  the  reasoning  failed, 

for 


{a)   \    Vc  p.,  427. 
(<&)  L'  /'.   ir-v/.-.   1.7. 


{c)  .>  Madd.  283. 
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ftivUbat'the  hlarriage  wai^  rM^  tit  this  ckse^  tbe  Anly<  eon^  IBi'S. 
^eratfori-nio^ng  Yi-om-  tHefausband,  to^^smudmsi  'ar)i' 
thtogh' h^'did  tT6e  bring  ahy  property  of' Hfe' Own!  into 
the  smil^rrteot,  he  gave  up  -  his  mkt'iuA '  tights  in  the  B^^^^i**. 
fatnYe  prijpetty  of  his  wife  ^—  Trz^*  in  the- personalty,  his 
contingent  right  by  survivorship,  and  in  the  r^lty,  his^ 
estate  as  tenant  by  the  curtesy ;  and  that,  even  supposing 
tbe  vnVirriagfe  tbhate  beeti  the  only  consideration  tfiovihg 
fvdfti  -liifny'he  knight,  for  any  thing ithat  appeared;  halve' 
fltipttlttted  fbr  ^U  limitation  in*  fakrour  of  iiis'lvifeVtni^e, ' 
alid/lififiwas^  observed  by  hdt d  MatldesfiM^  in  Edvitirds^ 
v.iija(fy  War^ick^'A)^'Undbflmd  tiarii&Ache-mOMng 
Mi  'NiA*{if\  'k  i^tis-  iriijbossible  t6  ^  whidh'  of  >the  Several ' 
^ jiulatiohd  in  ^a  contract  <  tlie  parties  had  laid  the 
greatest  stress  upon^r  that  Vemdn  r^  V&rnon{d)^  Osgood 
\i^^ode(d)^  nxidGoring  y:  Nn8k'{b)  mere  on  this  point 
aaifaolrtties  for  the  Respondent;  and  not  distinguish- 
able from: '  the  pr^nt  case.  That  if  it  sliould  b^said 
tbftt'ihose  dedisions  were  inconsistent  with  the  dictum  of 
Lotfd  LiMgdAle  k^  Coh/ear  V.  lAdy  Mut^^Hioe  (e)  "^  *^  that 
whuti^two  persons^ '  for -taluabUconsidenif ion  between 
thMJMefves^  bovefmnt  to  do  some  ad  for  the  benefit  df 
it'dfrMiger,'  that  cNiritigef  -  has  nor  tn  right* to*  Enforce  the 
ccfv^nant  against  the  twO|  although  each  one  might  as 
Hgfenn^  the 'other^'— ^the  answer  wh6,  that  the  dictum' 
vM  4o  be  taken  with  some  qualification ;  for  that  if  A: 
cttliittacted  with  B.  for  a  benefit  to  C%  and  the  con-^ 
sid^tation  had  actually  passed  and  could  not  be  re^ 
tdmed^  as  in  the  case  of  marriage,  bis  Lordship  could 
hardly -have  meant  to  say,  that  in  such  a  case,  C  could 
not  claim  the  benefit  of  the  contract  in  a  Court  of 
Stpity^Vheh  it  appeared  from  Marchingionv,  VetJion  (^), 
tnii^'  h^  might  even  maintain  an  aetibti  upon  It  fit  law: 
'"'  In 

(fl)  8  P,  Wtm.  17  U  (d)  2  P.  IVms.  245. 

{h)  3  Alk,  190.  (e)  2  Keen^  98. 

(c)  2  P.  Wm,  594.  Ig)  1  Bos.  4-  Puil.  lOh 

Vol*  I.  S  A 
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In  the  course  of  the  argument  for  the  RespoDdenty 
the  Lord  Chancellor  observed,  that  in  Sifvens  v.  True- 
man  (a),  one  ground  of  the  decision  was,  that,  the  con- 
tract being  under  seal,  an  action  might  be  brought  in 
the  name  of  the  trustees,  and  that  in  Goring  v.  Nask^ 
Lord  Hardmcke  repeatedly  laid  it  down,  that  if  the 
Court  interfered  at  all,  it  would  execute  the  contract  in 
i(do. 


Mr.  Tinneiff  in  his  reply,  said,  with  reference  to  that 
observation  of  his  Lordship,  that  in  those  times  the  law 
on  this  subject  was  extremely  unsettled,  and  that  ia  most 
of  the  old  cases  grounds  were  stated  for  the  deciaioos 
which  would  not  now  support  them,  though  the  de- 
cisions themselves  might  be  reconciled  with  modem 
cases  on  other  grounds  which  were  still  recognised: 
that  the  dicta  to  be  found  in  some  of  the  older  cases 
with  respect  to  the  contract  being  under  seal  were 
an  instance  of  this,  the  distinction,  as  he  contendedf 
being  now  exploded ;  and  that  if  it  were  true  Chat  the 
Court  could  not  execute  a  contract  of  this  kind  par- 
tially, there  was  an  end  of  the  Statute  against  fraudulent 
conveyances ;  for  a  party  who  wished  to  make  a  disposi- 
tion of  his  property,  which  should  be  valid  against  bis 
creditors,  would  have  nothing  to  do  but  to  insert  in  the 
deed  a  limitation  to  a  purchaser  for  value,  and  that  wooU 
give  validity  to  the  whole.  With  respect  to  the  right 
of  Miss  Lticas^s  heirs  to  maintain  the  suit  if  they  had 
been  Plaintiffs,  he  insisted  that  what  was  a  voluntary 
limitation  for  one  purpose  must  be  voluntary  for  another; 
and  that  if  Mr.  and  Mrs.  Davenport  could,  independently 
her  power  of  appointment,  have  defeated  the  limitation 
to  Miss  Lucas  by  a  sale  to  a  purchaser  for  value^  which 
could  hardly  be  denied,  it  followed,  as  a  necessary  con- 
sequence, 
(a)  1  Fff,  sen.  73, 
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sequence,  that  the  covenant,  as  regarded  that  limitation, 
was  not  supported  by  such  a  consideration  as  would  give 
a  title  to  sue  in  this  Court  for  the  performance  of  it 


1845. 


Davenport 
v. 

BiSHOPP. 


TTie  Lord  Chancellor. 

The  facts  of  this  case  are  fully  stated  in  the  report 
of  the  judgment  of  the  Vice-Chancellor. 

Upon  the  treaty  for  a  marriage  heXYie&d Samuel  Daveti" 
port  and  JEleanora  Roberts^  it  was,  by  the  deeds  then  exe- 
cuted, amongother  things,  agi'eed  by  and  between  Samuel 
Davenport  and  £.  Roberts^  and  each  of  them  covenanted 
and  agreed  with  the  trustees,  that,  if  the  said  JS.  Roberts 
should  thereafter  during  the  coverture  become  entided 
to  any  property,  real  or  personal,  by  any  devise,  gift,  be- 
quest, or  otherwise,  such  property  should  be  conveyed 
to  trustees,  so  as  that  the  same  should  be  limited  to  such 
purposes  as  the  said  E.  Roberts  should,  by  deed  or  will, 
appoint,  and,  in  default  of  appointment,  to  the  sole  and 
separate  use  of  E.  Roberts  for  life,  and  after  her  decease, 
to  the  use  of  &  Davenport  for  life,  with  remainder  to  the 
child  or  children  of  E.  Roberts  ;  but  if  there  should  be 
no  such  child  or  children,  or  descendant  of  any  such  child 
or  children,  living  at  the  death  of  the  survivor  of  S. 
Davenport  and  E.  Roberts^  then  to  the  use  of  her  niece 
Mary  Ltucas^  her  heirs  and  assigns  for  ever. 


1846. 


Mary  Lucas  was  the  daughter  of  Tilrs^Bishqppj  the 
sister  of  E.  Roberts^  afterwards  £.  Davenport.  She 
died  unmarried  in  182S.  In  1818,  Nedham  Cheselden^  an 
uncle  of  ^rs.  Davenport  and  of  her  sister  Mrs.  Bishopp^ 
devised  certain  estates  to  trustees  to  the  use  of  his  wife 
for  life,  with  remainder  to  the  use  of  Mary  Biskoppy  his 
niece,  for  life,  with  remainder  to  Mary  Lucas^  her 
daughter  by  a  former  husband,  for  life>  with  remainder 

8  A  2  unto 
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unto  bis  own  right  heirs*  Mrs.  Davenport  and  Mrs» 
Bishopp  were  his  coheiresses.  Mrs.  Davenport  died  in 
1839 ;  Mrs.  Bishopp  survived  her,  and  was  her  heiress- 
at-law.  Mrs.  Davenport  never  exercised  her  power  of 
appointment. 

The  bill)  which  was  filed  by  S.  Davenport^  prayed 
that  Mrs.  Bishopp^  as  the  heiress-at-law  of  Mrs.  Daven- 
portj  might  be  decreed  specifically  to  perform  the 
covenant  contained  in  the  settlement  as  to  the  estate 
devised  by  the  will  of  Nedliam  Cheselden^  so  as  to 
vest  one  moiety  thereof,  subject  to  the  life  interest  of 
Mrs.  Bishopp,  in  the  surviving  trustee,  to  the  uses  ex- 
pressed in  the  settlement. 

In  this  case  there  was  an  express  covenant  between 
E.  Roberts,  afterwards  Mrs.  Davenport,  and  her  in- 
tended husband,  and  with  the  trustees,  that  any  estate 
which  might  come  to  her  during  her  coverture  should 
be  conveyed  to  trustees,  to  the  uses  expressed  in  the 
settlement. 

This  covenant  was  entered  into  for  a  valuable  con- 
sideration, namely,  the  marriage  between  the  parties. 
There  is  no  reason,  therefore,  why  the  Court  should 
not  give  effect  to  the  covenant  with  S.  Davenport  by 
decreeing  a  specific  performance.  It  is,  I  think,  im- 
material in  this  case  that  Maty  Lucas  was  no  party  to 
the  consideration. 


In  the  case  of  Sutton  v.  Chetwynd,  which  was  relied 
upon  in  the  argument  for  the  appellant,  the  covenant 
was  between  Lady  Bath  and  the  trustees  only.  Tliere 
was  no  consideration  moving  from  them  or  from  Sir 
Richard  Stiiton.  With  respect  to  Sir  James  Pulieney, 
he  merely  consented  to  the  settlement.     Lady  Bath  did 

not 
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not  covenant  with  him.  In  the  present  case^  the  parties 
to  the  consideration, — ^viz.  the  marriage, — mutually  and 
in  express  terms  covenanted  with  each  other  as  well 
as  with  the  trustees. 
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Instances  were  cited  of  marriage  settlements,  which 
were,  as  to  some  of  the  limitations,  considered  to  be 
voluntary,  and  were  set  aside  in  favour  of  purchasers. 
But  this  is  not  the  case  of  a  purchaser,  and  it  is  un- 
necessary, therefore,  to  consider  how  far  those  cases  are 
in  other  respects  distinguishable  from  the  present.  In 
Goring  v.  Nash^  Lord  Hard-wicke  observes :  "  The  strict 
measure  which  governs  the  Court  in  a  question  between 
persons  who  come  to  carry  articles  into  execution  and  pur- 
chasers, is  not  the  rule  of  this  Court  [between  families], 
for  between  families  the  Court  have  considered  whether 
a  superior  or  inferior  equity  arises  on  the  part  of  the 
person  who  comes  for  a  specific  performance.'*  "  It  is 
one  consideration,'*  he  adds,  "how  far  the  Court  will 
support  agreements  of  this  kind  against  relations  in  a 
family,  and  another  against  purchasers  and  creditors.'* 

I  may  further  observe,  that,  as  far  as  S.  Davenport 
himself  is  concerned,  it  is  not  disputed  that  a  specific 
performance  would  be  executed ;  but  the  Court,  being 
in  possession  of  the  cause,  will  not  divide  the  covenant, 
and  decreeing  a  special  performance  in  favour  of  the 
Plaintiff  as  to  part,  send  him  to  law  as  to  the  residue. 
Lord  Hardwickej  in  the  same  case  of  Goring  v.  Nash^ 

a 

observes,  that  where  marriage  articles  have  been  decreed 
at  all,  they  have  been  carried  into  execution  even  as 
to  collaterals,  and  not  carried  into  execution  in  part 
only.    I  think,  therefore,  the  judgment  must  be  affirmed* 
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MITFORD  V.  REYNOLDS. 


On  excep- 
tions taken 
by  the  Plaintiff 
to  a  Master's 
report,  it  ap- 
pearing that 
a  material 
element  of  the 
enquiry  had 
been  over- 
looked by  the 
Master,  the 
Court  re- 
ferred it  back 
to  him  to 
review  his 
report,  not 
allowing  or 
disallowing 
the  exceptions, 
but  ordered 
the  deposit  of 
10/.  to  be  re- 
turned, 
although  the 
omitted  en- 
quiry had  not 
been  sug- 
gested, nor 
any  evidence 
offered  upon 
it  by  the  Plain- 
tiff before  the 
Master,  the 
Court  being 
of  opinion, 
that,  from  the 
nature  of  the 
reference,  the 
onus  of  sug- 
gesting such 
enquiry  lay  on 
the  Defendant 
rather  than  on 
the  Plaintiff. 


npmS  case,  the  original  bearing  of  which  is  reported 
suprd,  p.  185.,  now  came  on  upon  exceptions  taken 
by  the  Plaintiff  (who  was  the  testator's  widow)  to  the 
Master's  report,  upon  the  reference  made  to  him  by  the 
decree  to  enquire  what  sum  would  be  reasonably  re- 
quired for  the  purpose  of  carrying  into  effect  the  direc- 
tions of  the  testator  as  to  the  erection,  on  a  certain  piece 
of  land,  of  a  mausoleum  for  the  interment  of  himself  and 
his  family,  (a) 

The  Master,  by  his  report,  certified  that  the  sum  of 
1269L  85.  would  be  reasonably  required  for  that  pur- 
pose, founding  himself  exclusively  upon  the  evidence  of 
surveyors  as  to  the  value  of  the  piece  of  ground,  hot 
without  going  into  any  enquiry  as  to  what  the  owner 
of  the  piece  of  ground  was  willing  to  take  for  it.  After 
stating  the  conclusion  at  which  he  had  arrived,  and  the 
evidence  on  which  it  was  founded,  he  added  that  a 
state  of  facts  was  laid  before  him  on  the  part  of  the 
Plaintiff,  with  an  afiidavit  in  support  of  it,  to  the  effect 
that  the  object  pointed  out  by  the  testator  was  im- 
practicable both  on  ttie  ground  of  the  impossibility  of 
removing  the  bodies  of  himself  and  his  parents  to  the 
proposed  place  of  Interment,  and  also  of  the  absolute 
refusal  of  the  owner  of  the  piece  of  ground  to  part  with 
it :  but  that  he  had  disallowed  that  state  of  facts  as  not 
within  the  reference. 

One  of  the  exceptions  applied  to  his  disallowance  of 
that  state  of  facts ;  and  by  another  it  was  insisted  that 

he 

(fli)  Vid,  supri,  p.  199. 
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he  ought  to  have  directed  proper  enquiries  and  applica^ 
tions  to  be  made  to  the  owner  of  the  piece  of  land,  for 
the  purpose  of  ascertaining  whether  he  was  willing  to 
sell  or  dispose  of  it,  and,  if  so,  at  what  price,  and  that 
he  ought  to  have  made  his  report  as  to  the  result  of 
such  enquiry.  Another  exception  went  to  the  correct- 
ness of  the  finding  generally. 

Mr.  Bethell  and  Mr.  Heathfield,  for  the  Plaintiff,  in 
support  of  the  exceptions. 

Mr.  Wigram  and  Mr.  Lioyd^  for  the  East  India  Com- 
pany, contended  that  the  Master  was  right  in  treating 
the  practicability  of  the  object  as  not  within  the  refer- 
ence, and  that  that  was  a  question  solely  between  the 
executors  and  the  next  of  kin,  with  which  the  Charity 
had  nothing  to  do.  And  as  to  the  omission  to  enquire 
what  the  owner  would  take  for  the  land,  they  submitted 
that,  as  the  Plaintiff  had  not  suggested  any  such  en- 
quiry, or  offered  any  evidence  upon  it  before  the 
Master,  except  with  reference  to  a  state  of  facts  relating 
exclusively  to  another  view  of  the  case,  and  which  the 
Master  had  properly  refused  to  entertain,  she  could 
not  take  advantage  of  the  omission  (even  supposing  it 
were  one)  upon  exceptions  to  the  report,  and  that  the 
exceptions  being  unsustainable  on  all  other  points,  they 
oilght  to  be  overruled. 
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The  Lord  Chancellor. 

Suppose  surveyors,  looking  only  to  the  abstract  value 
of  the  property,  estimated  it  at  100/.,  the  owner  might 
say  he  would  not  take  that,  but  that  he  would  sell  it  for 
150/.  That  might  perhaps  be  more  than  the  abstract 
value  of  the  property,  but  yet  it  might  be  a  reasonable 
sum  to  be  paid  for  it  with  a  view  of  carrying  the  tes- 

3  A  4  tator's 
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tator's  wishes  into  effect  Tlte  ascertainment^  tberoibit^ 
of  what  the  owner  was  willing  to  take,  was  a  point  ab- 
splutely  essential  to  enable  the  Master  to  come  to  m 
conclusion  on  the  question  referred  to  him.  It  Mp* 
pears,  however,  that  he  has,  in  fact,  formed  his  odd* 
elusion  Without  any  enquiry  upon  that  point. 

It  was  said  that  that  was  the  fault  of  the  Plaintiff^  in  not 
raising  the  point  and  offering  evidence  upon  it  before 
the  Master.  But  what  was  the  object  of  the  reference? 
The  Charity  was  to  have  this  residue  after  deducting  a 
sum  for  another  purpose.  It  was  for  the  Charity  to 
establish  affirmatively  what  that  sum  was  to  be.  The 
onus  was  on  the  Charity  to  shew  that  I  am  of  opinion, 
however,  that  they  have  not  shewn  it  satisfactorily,  and 
that  the  Master  has  come  to  his  conclusion  upon  im- 
perfect evidence  and  on  insufficient  grounds,  and,  there- 
fore,  that  the  reference  must  go  back  to  him,  in  order 
that  he  may  make  further  enquiry,  and,  if  necessary, 
amend  his  report 


After  some  discussion  upon  the  terms  in  which  the 
reference  was  to  be  sent  back, 

TTie  Lord  Chancellor  said, 

I  must  adhere  to  the  terms  of  the  original  reference 
which  assumes  that  the  owner  was  willing  to  part  wid 
the  land,  there  being  then  no  suggestion  to  the  con 
trary.  I  cannot  assume  the  contrary  now,  for  it  wouh 
be  going  out  of  the  reference,  though,  from  what  ha 
passed  on  this  occasion,  I  cannot  help  seeing  that  th( 
owner  of  the  land  is  determined  not  to  sell  it 


The  order,  after  stating  that  His  Lordship  did  no 

thini 
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thiDk  fit  to  make  any  order  allowing  or  over-ruling 
the  exceptions,  referred  it  back  to  the  Master  to 
review  his  report,  with  a  direction  that,  in  proceeding 
with  the  reference  in  question,  he  was  to  enquire  on 
what  terms,  if  any,  the  owner  of  the  land  would  sell 
the  same,  and  he  was  to  state  the  result  of  such  enquiry 
with  his  opinion  thereon :  any  of  tlie  parties  were  to 
be  at  liberty  to  apply,  and  the  deposit  was  to  be  re- 
turned ;  the  costs  of  all  parties  of  the  exceptions  to  be 
costs  in  the  cause.  The  order  to  be  without  preju- 
dice in  the  cause,  and  further  directions  to  stand  over 
in  the  meantime. 

Reg,  Lib.  B.  fol.  1250. 


1846. 


MiTFORD 
V. 

Reynolds. 


Note. —  Sec  Hodges  v.  Cardonne/,  2  Atk,  408.,  from  which  It  a|>- 
pean  that,  where  the  omission  to  bring  proper  facts  or  evidence 
before  the  Master  is  the  fault  of  the  party  excepting,  the  Court 
will  not  send  the  matter  back  to  the  Master,  but  upon  the  terms 
of  the  exceptant  giving  up  his  deposiL 
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April  IT. 
Augiut, 

Gift  of  an  an- 
nuity of  300/. 
to  the  tes- 
tator's three 
daughters  and 
the  survivors 
and  survivor, 
with  a  gift 
over  to  the 
last  survivor 
of  the  sum  set 
apart  to 
answer  the 
annuity. 
After  the 
death  of  one 
of  the  daugh- 
ters, the  fund 
set  apart  was 
lost  by  the 
misconduct  of 
the  trubtee, 
and  the  an- 
nuity r^ 
mained  unpaid  liver  and  her  heirs."     And  he  appointed  his  said  three 

f  th   liv^s    f  ^^'"gl^^c'^  '"s  residuary  legatees, 
the  other  two : 

deaths  a  sum         '^^^  testator  died  in  1795,  and  a  sura  of  stock  having 
of  money,         been  duly  set  apart  by  his  executors  to  answer  the  an- 

forming  part  .         r  i       • 

of  the  residue    nuity  of  300/.,  that  annuity  was  regularly  paid  to  the 

but  of  less         jh,.gg  dauffhters  until  the  year  1800,  when  Sophia  died, 
amount  than  °  j  '  jr  i 

the  original       after  which  it  was  regularly  paid  in  equal  moieties  to 

the  two  survivors  until  the  year  1816,  when  George 
Mitchell^  the  surviving  executor,  died  insolvent,  having 
sold  out  the  stock  which  had  been  set  apart  to  answer 
the  annuities:  in  consequence  of  which,  there  being 
then  no  other  part  of  the  testator's  estate  available  for 

the 

survivmg 

daughters  respectively  at  the  time  of  the  death  of  that  one  of  them  who  died  first 
and  the  sum  originally  set  apart,  and  which  belonged  to  the  last  survivor. 


INNES  V.  MITCHELL. 

TW/'ILLIAM  INNES,  by  his  will,  dated  the  12th 
^^  December  1789,  among  several  other  bequests, 
gave  to  his  three  natural  daughters,  Ann,  Sophia^  and 
Herioti  the  yearly  sum  of  SCO/*  amongst  them,  and  to 
the  longest  liver ;  and  he  directed  that  **  a  sufficient  sum 
should  be  invested  in  the  public  funds  in  the  names  of 
his  executors  as  tinistees  for  the  three  sisters^  wKo  were 
to  divide  the  SCO/,  equally  between  them  while  all  of  them 
were  alive,  and  to  the  longest  liver  of  them  the  whole.* 
In  a  codicil,  which  was  intended  to  be  explanatory  of 
some  of  the  dispositions  contained  in  the  will,  the  tes- 
tator gave  and  bequeathed  ^^  the  SOO/L  a  year  to  be 
equally  divided  between  the  sistei*s  during  their  lives 
and  to  the  longest  liver,  when  the  stock  which  produces 
that  sum  may  then  be  sold  for  the  use  of  such  longest 


fund,  becom- 
ing available, 
Held,  that 
such  sum  was 
to  be  appor- 
tioned rate- 
ably  between 
the  arrears 
due  to  the  two 
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the  payment  of  the  annuities,  they  ceased  to  be  paid. 
In  the  year  1845|  however,  a  sum  of  7S80L  ls»  6d, 
three  per  cents.,  which  had  been  set  apart  to  answer 
another  annuity  to  one  Janet  Innesj  and  which,  sub- 
ject to  her  annuity,  was  to  form  part  of  the  testa- 
tor's residuary  estate,  was  released  by  her  deatfi. 
At  that  time  the  two  sisters  who  had  survived  were 
dead.  Heriot,  who  had  married  Colonel  Stemart^  had 
died  in  18S7,  and  Anih  who  was  the  widow  of  the  said 
George  Mitckell^  in  the  early  part  of  1845.  On  the 
death  of  Mrs.  Stewart^  the  arrears  of  her  moiety  of  the 
annuity  from  the  year  1816  amounted  to  8150^  On 
the  death  of  Mrs.  MitcheU^  the  arrears  due  to  her 
amounted  to  upwards  of  50002. 


1846. 


Imnrs 

V. 
MlTCHBLL. 


Under  these  circumstances,  the  question  arose,  in 
what  proportions  and  upon  what  principle  the  7380/. 
1^.  6£i.  stock  was  to  be  divided  between  the  representa- 
tives of  Mrs.  Stewart  and  Mrs.  MitckelL  The  share,  of 
Mrs.  Stewart  was  claimed  by  her  husband;  that  of 
Mrs.  Mitchell  by  certain  nephews  and  nieces  of  her's  to 
whom  she  had  by  her  will  specifically  bequeathed  all  her 
interest  in  this  fund. 


The  question  was  brought  before  the  Vice-Chancellor 
of  Ef^landy  upon  the  petition  of  Colonel  Stewart,  who 
contended  that  the  arrears  of  the  annuities  were  to  be 
paid  in  full,  in  the  order  in  which  they  had  accrued  due: 
and  the  Vice-Chancellor,  adopting  that  principle, 
ordered  that  the  stock  should  be  sold,  and  that  out  of 
the  proceeds,  after  payment  of  costs,  the  sum  of  3150/., 
being  the  amount  of  the  arrears  due  to  Mrs.  SteToart  at 
the  tim^  of  her  death,  shpuld  be  paid  to  Colonel  Steward 
and  the  residue  of  the  fund  (which  it  was  clear  would 
exceed  thai  amount),  to  the  parties  claiming  under  Mrs. 
Mitchell. 

The 
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In.nes 

.   »•    ... 
Mitchell. 


The  legatees  of  Mrs.  Mitchell  appealed  from  thi 
decisioOi  and  the  appeal  petition  now  coming  on  to  b 
heard, 

r 

Mr.  jr.  Parker  and  Mr.  Miller^  for  the  Appellants,  cod 
tended  that  the  decision  of  the  Vice-Chancellor  was  erro- 
ueous  in  two  respects :  first,  in  baying  allowed  a  priori^ 
to  the  arrears,  as  between  themselves,  according  to  the 
brder  in  which  they  accrued ;  secondly,  in  allowing  i 
priority  to  the  arrears  of  the  annuities  over  the  irittmak 
gift  of  the  corpus  of  the  fund ;  whereas  they  insbted 
that  the  annuities  and  the  corpus  of  the  fund  were  to  be 
considered  as  distinct  co-ordinate  gifts,  between  which 
there  was  no  priority,  and  that  the  fund  in  questiofl 
ought  therefore  to  have  been  distributed  rateably  ia 
payment  of  what  remained  due  in  respect  of  each.  In 
support  of  which  they  cited  Httme  v.  JEADernfi(dr), 
Beeston  v.  Booih  (i),  Bowker  v.  Bcwker  {c\  Tayhr  ▼. 
Taylor,  (d) 


Mr.  Belhelly  Mr.  Stuart,  and  Mr.  FoUett,  for  the  Re- 
spondents,  contended  that,  from  the  terms  of  the  gift, 
the  primary  object  of  the  testator  appeared  to  have  been 
to  secure  a  provision  for  his  daughters  during  their 
lives,  and   that  the  annuities  were  charged  upon  the 
corpus  of  the  fund,  and  not  merely  on  the  income :  but 
that,  at  all  events,  a  contingent  gift  to  one  of  several 
present  objects  could  not  be  taken  into  account  for  the 
purpose  of  derogating  from  what  each  of  those  objects 
would  for  the  time  being  be  entitled  to  but  for  that  con- 
tingent gift;  in  illustration  of  which  they  referred  to  the 
rule  by  which,  under  a  gift  to  such  of  a  class  of  children 
as  should  attain  twenty-one,  the  Court  allowed  main- 
tenance 


(a)  S  Atk.  693. 
{b)  4  Mad.  161. 


(c)  Set,  Deer.  p.  7o. 

(d)  8  Juritt.  15. 
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teimnce  oat  of  that  fund  to  all  the  children  during  their        1346. 
minorities.     They  also  relied  on  Davies  v»  Wattier  (a)     ^^^^^^^ 

xNNES 

and  May  v.  Bennett  (A)i  where  the  fund  set  apart  to  an-  v. 

swer  an  annuity  havings  in  consequence  of  the  conversion     Mitchell^ 
of  the  stock  from  5  to  4  per  cent,  proved  insufficient  for 
the  purpose,  it  was  held  that  the  annuity  should  be  made 
good  out  of  the  residue  of  the  estate^    They  further  in- 
sisted that  the  cases  cited  on  the  other  side  furnished  no 
guide  in  the  present.   For  in  those  cases  the  deficiency  of 
the  fund  was  apparent  at  the  death  of  the  testator,  and 
the  course  pursued  was  to  put  a  prospective  value  upon 
each  of  the  claims  which  were  to  be  satisfied  out  of  it, 
and  apportion  the  fund  rateably  between  them.     Here 
the  deficiency  did  not  occur  till  a  subsequent  period^ 
and  the  subsidiary  fund  fell  in  still  later.     How,  they 
asked,  could  such  a  case  be  dealt  with  but  according  to 
the  principle  of  the  Vice-Chancellor's  order?      Was 
the  value  of  the  annuities  to  be  ascertained  prospectively 
from  the  death  of  the  testator,  or  from  the  time  when 
the  fund  was  lost ;  or  was  the  event  only  to  be  looked 
at,  and  the  claims  of  the  parties  to  be  measured  by  the 
amount  of  arrears  which  actually  became  due  between 
the  loss  of  the  fund  and  their  respective  deaths  ? 

Mr.  Cooper  and  Mr.  Evans  appeared  for  the  personal 
representative  of  Mrs.  Mitchell^  who  was  also  the  per- 
sonal representative  of  the  testator,  but  took  no  part  in 
the  argument. 

Mr.  J.  Parker^  in  reply,  observed  that  the  cases  of 
Davies  v.  Wattier  and  May  v.  Bennett  had  no  applica- 
tion ;  for  the  contest  there  was  between  the  annuitants 
and  residuary  legatees.  There  was  no  doubt  in  this  case 
that  the  fund  in  question,  which  was  part  of  the  residue, 
was  applicable  to  make  good  the  claims  of  particular 

legatees : 

(a)  1  Sim.  4-  Si,  4G3.  {b)  1  Rutt.  370. 
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legatees :  (he  only  question  mst  bow  it  vu  lo  \ 
portioned  between  tbem.  As  to  the  rule  irtiich  il 
interim  maiatenaoca  to  children  contingoitly  intc 
in  a  principal  fiind^  it  rested  on  this  principle,  t 
the  children  were  of  i^e»  they  could  Agree  to  be  c 
maintained  out  of  the  iund  pending  the  ""p*"*! 
and  as  such  an  anrangemoit  waa  obviously  Cor  d* 
nefit,  the  Court  made  it  for  tbem.  Ibmt  tdIc^ 
fbr^  affiirded  no  iUuatzation  oS  the  doctrine  wi 
was  dted  to  support  and  for  whidi  there  was  i 
thority.  As  to  the  various  ptiociples  of  ^^wrtio 
which  bad  been  suggested,  valoatioa  was  ont  • 
question ;  for  the  annuitants  being  dead,  their  t«gf 
interests  were  ascertained  by  the  eveutj  and  that 
the  case,  it  was  immaterial  whether,  in  calcnlatii 
atnouBt  of  their  dauns,  the  death  of  tbe  testator  i 
loss  of  the  (H%ioal  fund  was  to  be  taken  as  the 
ing  point :  for  in  both  cases  tbe  amount  would  i: 
dilference  between  tbe  amount  which  they  had  ae 
recdved  and  that  which  they  would  have  received 
fund  had  not  been  lost. 

7^  Lord  Chascbixor. 

Suppose  a  gift  of  an  annuity  of  SOOL  to  A,  od 
and  the  survivor,  with  a  direction  to  set  apart  a  fu 
answer  it,  and  a  gift  of  that  fund  to  the  survivw, 
that  the  assets  were  only  snfBcient  to  answer  an  an 
of  200/. ;  what  do  you  say  would  be  the  course  ihi 

Mr.  Parier. 

It  would  be  precisely  this  case,  with  the  excej 
that  the  deficiency  would  be  apparent  from  the 
instead  of  arising  by  subsequent  events.  And  I 
mit  that  thd  annuitants  would  receive  only  90< 
year  until  one  died  >  that,  on  his  death,  there  « 
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Mitchell. 


be  a  certain  amount  of  arrear  doe  to  him»  in  respect 
of  which  his  personal  representative  would  have  a  Innes 
claim  on  the  fund.  On  the  death  of  the  survivor,  an 
arrear  would,  in  like  manner,  be  due  to  him,  in  respect 
of  which  his  personal  representative  would  have  a  like 
claim,  though  of  a  different  amount  from  the  first ;  and 
be  would  have  a  further  claim  in  respect  of  the  gift  of  the 
corpus,  (a)  So  that  the  fund  would  then  be  subject  to 
three  claims:  the  amount  of  arrears  due  to  the  first  an- 
nuitant who  died ;  the  amount  of  arrears  due  to  the  sur- 
vivor; and  the  amount  of  the  corpus  of  the  fund  itself: 
and  it  would  have  to  be  distributed  rateably  between 
these  three  claims,  which  is  what  I  have  contended  for 
in  this  case. 

No  account  of  interest  was  asked  on  either  side. 


The  Lord  Chancellor's  judgment,  which  embraced 
various  other  points  of  detail  not  material  to  the  question 
above  discussed,  was,  so  far  as  regarded  that  question,  as 
follows :  — 

The  Lord  Chancellor. 

The  principal  question  in  this  case  relates  to  the 
nuinner  in  which  the  produceof  the  sale  of  7380/.  17^.  Gd.^ 
stock  released  by  the  death  of  Janet  InneSf  is  to  be  ap- 
plied. [His  Lordship  then  stated  the  clauses  of  the  will 
and  codicil  relating  to  the  gift  in  question,  and  proceeded.] 
Under  this  bequest,  the  daughters  would  be  entitled, 
each  of  them,  to  an  annuity  of  100/.  a  year  during  their 
joint  lives,  and,  after  the  death  of  one  of  them,  each 
of  the  survivors  would  be  entitled  to  an  annuity  of  150/. 
a  year  as  long  as  they  should  both  live.  The  ultimate 
survivor  would  be  entitled  to  the  whole  fund. 

The 
(a)  But  see  note  to  next  page. ' 


r. 
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The  nile  b  settled,  that,  where  there  is  a  defidai 

of  assets,  aimaities  abate  equally  with   other  l^aci 

Wbecfaer  an  annuity  Is  to  oommeDce  immediately 

the  death  of  the  testator  or  at  a  future  period,  or,  a 

coDoeiTe,  upon  a  oontingency  capable  of  being  Taloi 

the  principle  will  equally  apply.    If  they  abate  wi 

iTcicrcncc  to  other  kgades,  they  must,  of  course^  ab 

between  themselves.     All  the  events  having  occum 

there  is   no  necessity  in  thb  case   for  any  valnatic 

Had  the  10,00QL  been  invested,  the  sums  which  w< 

in  annear  at  the  death  of  Mrs.  Stewart  would  have  be 

paid  in  full,  as  ihej  successively  became  due,  out  oft 

dividends,  and  the  fund  so  invested  would   have  I 

come  the  property  of  Mrs.  MitchelL      The  stock  whi 

has  since  bllen  in  is  insuflScient  to  satisfy  the  whole 

these  claims.     Thcj  must  therefore  abate^  and    tl 

amount  received  be  applied,  pari  passu,  in  dischar 

of  the  arrears  up  to  Mrs.  Stewards  death,  and  of  the  su 

so  directed  to  be  invested,  and  which  goes  to  the  so 

vivor.  {a) 


The  cases  cited  on  the  part' of  the  Respondent- 
Davits  V.  Wattier  and  May  v.  Bennett —  have  no  applic 
tion  to  the  present  question.  The  contest  in  those  cast 
was  between  the  annuitant  and  the  parties  entitled  t 
the  residue.  Here  the  question  relates  to  the  conflictin 
claims  of  different  annuitants.  The  distinction  is  obvion 


Let  the  order,  therefore,  be  varied  according  to  tb 
principle  which  I  have  stated. 


(a)  It  will  be  observed  that 
this  principle  of  distribotioo  dil^ 
fers  from  that  'contended  for  by 
the  Appellant's  counsel,  inas- 
much as  the  arrears  of  Mrs. 
MitcheWt  annuity  between  her 
sister's  death  and  her  own  are 
not  taken  into  account.    If  they 


had  been,  it  would  have  bee 
equivalent  to  giving  her  (io  di< 
form  of  the  annuity)  interetf  oi 
the  principal  fund  from  ber  ii» 
ter^s  death,  while  no  interest  vi 
given  to  the  auter  in  le^ieet  oi 
her  arrears. 
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Xov,  1 2. 
1845. 

FORBES  V.  PEACOCK.  ^^7^^ 

Augutt. 

THIS  was  an  appeal  from  a  decision  of  the  Vice*  The  rule 
which    I*GM6V^ll 
Chancellor  of  England^  whose  judgmentf  with  all  ^  purchaser 

the  particulars  of  the  case,  is  reported  in  the  12th  voL  ^\^^  seeing  to 

ofMr.  Stmonss  Meports^  p.  528.  .  i  tioii  otthe 

purchase' 
money,  when 
.  It  will  be  seen  from  that  Report  that  the  material  cir-  the  esute  is 

cumstaoces  of  the  case  were  shortly  these:  -r-A  testator,  pri^^a^ry^^ 

after  directing  all  his  just  debts  to  be  paid,  devised  his  neral  charge 

real  estate  to  his  wife  for  her  life  with  power  to  sell  it,  reference  to 

in  case  a  irood  oflFer  should  be  made,  and  invest  the  the  time  of 

...  .  the  testator  s 

proceeds  in  the  funds ;  with  a  direction  that,  if  not  pre-  death,  and 

viously  sold,  it  should  be  disposed  of  at  her  death,  and  ^^^  "^^, 
•^  '  '     ^  ^  cease  to  be 

that  the  proceeds  should  be  divided,  with  the  residue  of  applicable, 

his  property,  among  certain  persons ;  and  he  appointed  dJ^jf  j^  subse- 

three  persons  executors  and  trustees  of  his  will.     The  quentlypaid; 

testator's  widow  survived  him  twenty-five  years;  and,  where  an       ' 

on  her  death,  in  the  year  1840,  the  Plaintiff,  who  was  estate  so 

charged  was 
then  the  sole  surviving  trustee,  contracted  to  sell  the  gold  by  the 

estate  to  the  Defendant.  *™i^^?' »'  y^" 

held  that  the 

cestuU  que 

In  the  course  of  the  investigation  of  the  title  before  n'^^^^par! 

the  Master,  the  Defendant  enquired  of  the  Plaintiff,  whe-  ties  to  the 

ther  all  the  debts  were  paid,  to  which  question  the  thou(*hthc' 

Plaintiflf  refused  to  give  any  answer.      The  Master,  ^!®  ^'5*  "°^„ 

.  "^  take  place  tdl 

nevertheless,  reported  in  favour  of  the  title*     The  De-  twenty-five 
fendant  took  exceptions  to  the  report,  on  the  ground,  ?^°^,*S^*^'^'^® 
amongst  others,  that  as  the  length  of  time  since  the  death,  and  the 
testator's   death,   and   the   refusal   of  the   Plaintifif  to  bein^aikedby 

answer  ^^^  purchaser 
whether  all 
the  debts  were  not  paid^  had  refused  to  answer  the  question. 

Vol.  I.  SB 
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1846.        answer  his  question,  affbrded  a  presumption  that  all  t 


debts  had  been  paid,  the  Plaintiff  could  no  longer  gt 
a  valid  discharge  for  the  purchase-money  without  ti 
concurrence  of  the  cestuis  qtie  trtist. 

The  Vice-Chancellor  allowed  that  exception,  and  c 
further  directions  dismissed  the  bill,  thereby  overmlii 
Page  V.  Adam,  {a) 

The  appeal  now  came  on  to  be  argued  by 

Mr.  Cooper  and  Mr.  James  Parka*,  for  the  Plainti 
(the  Appellant). 

Mr.  Coote  and  Mr.  Bird,  for  the  Defendant. 


The  counsel  for  the  Appellant  made  three  poioti 
the  two  first  of  which  were  founded  upon  the  genen 
charge  of  debts.  First,  they  contended  that  the  ques 
tion  whether  a  trustee  had  power  to  give  a  discharg 
for  purchase-money  was  purely  a  question  of  ooo 
struction  of  the  instrument  under  which  he  derived  hi 
power  to  sell,  and  that  a  general  charge  of  debts  wai 
in  effect,  a  constructive  power  to  the  trustee  to  giv 
such  discharge :  in  support  of  which,  they  relied  oo  th 
dictum  of  his  Lordship  in  Johnson  v«  Kennett  (6),  coo 
firmed  extra-judicialiy  by  Lord  Cottenham  in  Eland  ^ 
Eland  (c),  and  adopted  by  the  Master  of  the  Rolls  u 
Page  V.  Adam,  **  that  the  rule  which,  in  such  a  case 
exempted  a  purchaser  from  seeing  to  the  application  o 
the  purchase-money,  had  reference  to  the  state  of  thing: 
at  the  death  of  the  testator,  and  that  if  the  debts  wen 
afterwards  paid,  leaving  the  legacies  alone  charged,  thai 
could  not  vary  the  rule." 

Bot, 

(fl)  4  Beav,  469.  (c)  4  Mif.  ^  Cr.  429. 

{b)  5  My,  i  K.  631. 
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Buty  secondly,  they  argued  that,  supposing  notice 
of  the  debts  having  been  paid  to  be  in  any  sense 
sufficient  to  take  the  case  out  of  the  rule,  it  must, 
at  all  events,  be  actual  and  not  merely  constructive 
notice — that  is  to  say,  actual  knowledge  of  the  fact 
that  the  debts  had  been  paid,  and  not  merely  knowledge 
of  circumstances  from  which  the  fact  might  be  inferred, 
and  therefore  imposing  the  duty  of  enquiry ;  for  the  very 
object  of  the  rule  was  to  relieve  the  purchaser  from  the 
responsibility  of  making  such  enquiry,  (a)  If  that  was 
so,  it  followed  that  the  enquiry  which  in  this  case  had 
been  addressed  by  the  Defendant  to  the  Plaintiff  was 
impertinent,  and  that  no  inference  could  fairly  be  drawn 
from  the  Plaintiff's  refusal  to  answer  it. 


1846. 


Thirdly,  they  contended  that  the  decision  of  the  Vice- 
Chancellor  in  this  case  was  erroneous,  independently  of 
the  general  charge  of  debts :  for  that  although  it  was  the 
settled  doctrine  of  the  Court  that  an  express  power  or 
trust  to  sell  did  not  of  itself  necessarily  involve  a  power 
to  give  discharges,  it  was  perfectly  consistent  with  that 
doctrine,  that  where  the  former,  being  the  greater, 
power  arose,  as  in  this  case,  by  implication,  it  should 
carry  with  it  the  latter  as  an  accessory :  and  that  in  the 
case,  at  least  where  the  proceeds  of  the  sale  were  to  be 
applied  by  the  executors  in  a  mixed  fund  with  the  resi- 
duary personal  estate,  which  was  also  the  case  here, 
Tylden  v.  Hyde  (6)  was  an  express  authority  for  that 
double  implication. 


The  counsel  for  the  Respondent  said,  that  if  the  rule 
which  had  been  referred  to  was,  as  had  been  contended, 

purely 


(fl)  Per     I-K)rd      Cottenham^ 
Eland  v.  Eland,  ub,  sup, 

3  B  2 


{b)  2  Sim.  4^  St.  2J8. 
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purely  a  rule  of  constraction,  it  was  strange  that  such  a 
doctrine  bad  never  been  distinctly  laid  down  in  any  of 
the  numerous  cases  which  bad  arisen  upon  the  subject, 
although  it  would  have  furnished  a  simple  and  conclu- 
sive answer  to  the  various  questions  which  had  been 
raised  as  to  the  application  of  the  rule  under  particular 
circumstances.  That  such  a  doctrine  was  not  borne  oat 
by  the  dictum  which  had  been  cited  in  support  of  it, 
but  rather  the  contrary :  and  that  no  decision  was  to  he 
found  confirmatory  even  of  that  dictum,  except  that  of 
Page  v.  Adam.  That  it  was  not  inconsistent  with  that 
decision  still  to  say,  that  the  only  thing  that  could  exempt 
a  purchaser  from  liability  for  the  due  application  of  the 
purchase-money  was  the  existence  of  debts  to  be  paid 
out  of  it,  and  that  it  was  sufficient  to  make  him  liable 
if  the  facts  within  his  knowledge  were  such  as  on  the 
ordinary  principles  of  constructive  notice,  as  explained 
in  Jones  v.  Smith  (a)  and  previous  cases,  to  lead  him  to 
the  inference  that  all  the  debts  had  been  paid,  which 
they  insisted  was  the  case  here. 


All  the  other  authorities  referred  to  in  Mr.  Simons*s 
Report  were  cited  and  commented  upon. 


The  Lord  Chancellor. 

In  this  case  the  testator  charged  bis  real  estate  with 
the  payment  of  his  debts,  and  directed  it  to  be  sold 
upon  the  death  of  his  wife,  if  not  sooner  disposed  of, 
and  the  proceeds,  with  the  residue  of  his  personal  estate^ 
to  be  divided  among  certain  of  his  relations.  The  ex- 
ecutors, being  thus  empowered  to  sell  the  real  estate,  the 
surviving  executor  entered  into  a  contract  for  that  pur- 
pose with  the  Defendant. 

Twenty- 

(fl)  AfUe,   p.  244. 
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Twenty-five  years  had  elapsed  since  the  testator's 
death,  and  the  Defendant  by  his  solicitor  enquired 
whether  there  were  any  debts  due  from  the  estate  which 
remained  unsatisfied,  and  if  not,  whether  the  cestuis  que 
trust  would  give  authority  to  sell.  To  this  question  no 
answer  was  returned. 


721 
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Forbes 
Peacock. 


The  Vice-Chancellor  was  of  opinion  that  this,  under 
the  circumstances,  amounted  to  notice  to  the  purchaser 
that  the  debts  were  paid,  and  that  he  was  therefore 
bound  to  see  that  the  purchase-money  was  properly 
applied.  It  followed  that  the  concurrence  of  the  cestuis 
que  trust  was  necessary  to  enable  the  purchaser  to  make 
a  good  title. 

The  question  is,  whether  the  opinion  of  the  Vice- 
Chancellor  can  be  sustained. 

The  estate  being  charged  in  the  first  instance  with 
the  payment  of  debts,  the  Defendant  was  not  bound,  ac- 
cording to  the  general  rule,  to  see  to  the  application  of 
the  purchase-money.  If,  indeed,  he  had  notice  that  the 
vendor  intended  to  commit  a  breach  of  trust  and  was 
selling  the  estate  for  that  purpose,  he  would  by  pur- 
chasing under  such  circumstances  be  concurring  in  the 
breach  of  trust,  and  thereby  become  responsible.  Wat- 
kins  V.  Cheek  {a) ;  Balfour  v.  Welland  (b)  ;  Eland  v. 
Eland,  {c) 

But  assuming  that  the  facts  relied  upon  in  this  case 
amount  to  notice  that  the  debts  had  been  paid,  yet  as  the 
executor  had  authority  to  sell  not  only  for  the  payment 
of  debts,  but  also  for  the  purpose  of  distribution  among 

the 


(a)  3  Sim,  ^  St.  1 99. 
(ft)  16  Ves.  151. 


(ft)   Ub,  tuprh. 
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the  residuary  I^;atee8,  thb  woald  not  afibrd  any  inferoice 
that  the  executor  was  committing  a  breach  of  trust  in 
selling  the  estate,  or  that  he  was  not  performing  whit 
his  duty  required.  The  case  then  conies  to  this, — if 
authority  b  given  to  sell  for  the  payment  of  debts  and 
legacies,  and  the  purchaser  knows  that  the  debts  are 
paid,  is  he  bound  to  see  to  the  application  of  the  pnr^ 
chase-money  ?  I  apprehend  not. 


In  the  case  of  Johnson  v.  Kenneth  where  it  was  con- 
tended that  the  rule  did  not  apply,  because  the  debts 
had  been  paid  before  the  sale  took  place,  I  held  that 
the  rule  had  reference  to  the  death  of  the  testator,  and* 
therefore,  that  even  supposing  the  debts  were  paid 
before  the  sale  took  place,  and  that  the  l^acies  aloni 
remained  as  a  charge,  that  circumstance  would  not  vary 
the  general  rule,  (a) 


(a)  If  notwithstanding  thit  de- 
cision it  should  still  be  inferred 
from  the  terms  of  the  dictum  in 
Johnson  v.  Kcnneit^  that  the  rule 
would  not  epplj  to  a  case  in 
which  it  should  happen  that 
there  were  no  debts  due  at  the 
testator's  death,  and  that  the 
purchaser  knew  it,  I  have  the 
authority  of  Lord  Lyndkunt  (or 
stating  that  he  did  not  intend 
on  that  occasion  to  lay  down 
any  rule  wliich  should  govern 
such  a  case;  and  that  the  guarded 
and  somewhat  qualified  terms  in 
which  the  dictum  is  referred  to 
and  adopted  in  this  case  were 
used  for  the  express  purpose  of 
excluding  that  inference. 

Should  it  be  held  that  the  rule 
applies  to  a  case  of  that  descrip- 


The 

tion,  it  would  seem  to  foUo^r 
inevitably  (if  indeed  it  be  not 
apparent  from  the  current  ot 
existing  authorities)  that  the 
rule  is,  as  was  contended  by  the 
counsel  for  the  appellants  in  the 
principal  case,  an  absolute  rule 
of  construction,  and  not  one  de- 
pending for  its  application  on 
the  state  of  the  testator's  a&in, 
either  at  the  time  of  hb  death 
or  at  any  other  period.  Indeed 
it  seems  difficult  to  understand 
bow  it  should  ever  have  been 
considered  otherwise.  Brnffomrx* 
Wetland  is  an  instance  in  which 
an  absolute  power  to  give  dis* 
charges  for  tiie  purchase-money 
was  implied,  even  in  a  deed, 
from  the  nature  of  the  tmsts 
to  be  performed.     And  in  cases 
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The  Vice-Chancellor  assents  to  the  correctness  of  this 
opinion  which  was  adopted  by  Lord  Langdale  in  Page 
Y.  AdamSf  and  sanctioned  by  Lord  Cottenham  in  Eland 
v.  Eland.  I  see  no  reason  to  depart  from  what  I  then 
stated,  and  as  this  case  falls,  I  think,  within  the  same 
rule,  I  must  direct  the  judgment  to  be  reversed. 


1846. 
Forbes 

V. 

Peacock. 


of  the  class  now  under  con- 
fideration,  the  implication  of  a 
similar  power  amounts  to  no- 
thing more  than  attributing  to 
the  mind  of  the  testator  a  sense 
of  that  necessity  for  the  trustees* 


having  such  a  power  where  they 
are  directed  to  pay  debts,  which 
the  Courts  have  always  acknow- 
ledged, where  there  have  been 
debts  to  be  paid.  —  Note  by  Ro 
porter. 


Soul. 
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JONES  V.  GEDDES. 


An  injunction  fWlHE  Plaintiffs  were  the  assignees  of  a  bankrupt,  whc 
granted  on  a        I  ...  ,  .     o      »       .       ^  .  .    . 

suggestion  of  ^^^  entitled  to  real  estates  in  Scotland^  which  he 

fraud,  to  re-     j^^j  charged  with  various  heritable  securities.     The  bill 

strain  a  f>arty  " 

resident  in        prayed  that  a  heritable  bond,  one  of  those  securities, 

m-oseratiM  ™  bearing  date  a  few  months  before  the  bankruptcy,  and 

alleged  to  have  been  executed  for  a  colorable  consider- 
ation and  in  fraud  of  the  creditors,  might  be  set  aside 
and  delivered  up  to  be  cancelled,  and  that  the  Defend- 
ants,  the  obligees,  who  were  resident  within  the  jurisdic- 
tion, might  be  restrained  by  injunction  from  prosecuting 
a   process  of  ranking  and  sale  which   they  had  cotn- 

^"iveniS  ™^"^^^   ^"  ^^^  ^"""'^  ""^  ^^''°°  ^^^  ^^^  purpose  of 

ground  that,      realising  their  security. 

although  the  _- 

remedy  -Tbc 

afforded  by 

this  Court  in  cases  of  fraud  was  more  effectual  and  complete  than  in  the  SeoUk 

Court,  the  question  between  the  parties  in  this  case  might,  upon  the  whole,  be 

more  conveniently  litigated,  and  with  a  more  conclusive  result,  there  than  here. 


prosecuting  a 
suit  in  the 
Court  of  Ses- 
sion in  Scot" 
land^  to  en- 
force a  legal 
security 
against  lands 
situate  in  that 
country,  was 
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The  case  now  came  on  upon  a  motion  to  dissolve  an 
injunction  granted  by  the  Vice-Chancellor  of  England. 

The  affidavits  made  a  clear  case  for  an  injunction,  if 
the  property  had  been  situated  in  this  country ;  and  the 
argument  turned  upon  the  question  how  far  the  discre- 
tion of  this  Court,  in  the  exercise  of  its  jurisdiction  by 
injunction,  was  to  be  influenced  by  the  pendency  of  the 
proceedings  in  Scotland  and  the  effect  which  its  interfer- 
ence might  have,  in  certain  events,  upon  the  position  of 
the  Defendants  in  reference  to  those  proceedings. 

The  substance  of  the  affidavits,  bearing  upon  that 
point,  will  be  seen  from  the  Lord  Chancellor's  judg- 
ment 

Mr.  James  Parker  and  Mr.  Colvihy  for  the  appeal 
motion. 

Mr.  Svoanstan  and  Mr.  Shapter,  contra. 
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The  Lord  Chancellor. 

The  assignees  in  this  case  are  entitled  to  the  estate 
subject  to  the  rights  of  the  persons  holding  heritable  secu- 
rities, and  among  others  to  the  rights  of  the  Defendants 
in  this  suit.  They  stand  in  this  respect  precisely  in  the 
same  situation  as  the  bankrupt  whom  they  represent. 
Tlie  claims  may  be  enforced  against  the  estate  in  the 
hands  of  the  assignees  in  the  same  manner  as  if  it  still 
continued  in  the  bankrupt,  the  only  difference  being, 
that  by  the  bankruptcy  the  assignees  have  become  the 
owners  of  the  estate  instead  of  the  bankrupt,  and  will 
l>e  entitled,  when  the  estate  is  sold  under  the  process  of 

3  C  2  ranking 


Dec. 
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ranking  and  sale  to  the  surplus  after  payment  of  the 
charges  upon  it,  instead  oF  the  bankrupt.  Under  this 
process  the  validity  of  the  bond,  if  contested,  may  be 
tried  and  decided;  and  the  facts  relied  upon  by  the 
assignees  would  be  equally  available  to  defeat  the  claim 
in  the  Court  of  Session  as  in  this  Court.  But  still,  as 
the  parties  reside  here,  the  Court  of  Chancery  has  juris- 
diction to  try  and  decide  the  question  of  fraud,  and,  if 
established,  to  order  the  instrument  to  be  delivered  op 
to  be  cancelled ;  and  it  may  entertain  the  suit,  although 
the  proceeding  by  ranking  and  sale  has  already  been 
commenced  in  the  Court  of  Session. 


The  question  for  consideration  in  these  cases  is  by 
what  course  of  proceeding  would  justice,  under  all  the 
circumstances,  l>e  most  advantageously  administered. 

Now  it  is  said,  and  I  think  truly,  that  the  mode  of 
investigation  in  this  Court  is  more  effectual  for  the  dis- 
covery of  fraud  than  in  the  Courts  of  Scotland^  and, 
further,  that  this  Court  can  order  the  fraudulent  instru- 
ment  to  be  delivered  up  to  be  cancelled,  which  cannot, 
it  appears,  be  done  in  the  proceeding  now  pending  in 
the  Court  of  Session. 

In  this  view  of  the  case  it  would  seem  proper  that 
the  injunction  should  be  sustained ;  and  if  it  were  certain 
that  the  fraud  would  be  established,  there  would,  as  it 
strikes  me,  be  no  inconvenience  in  this  course  of  pro- 
ceeding. But  as  this  possibly  may  not  be  the  case,  it 
will  be  proper  to  consider  what  will  be  the  effect  of  re- 
straining the  parties  from  proceeding  in  Scotlandj  should 
the  validity  of  the  bond,  in  the  result  of  the  suit  here, 
be  established.  The  obligees  will  have  been  materially 
prejudiced  as  to  their  remedy  against  the  estate ;  other 
heritable  creditors  might,  and,  according  to  the  usual 

course^ 
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course,  would,  be  substituted  in  the  ranking  and  sale  for 
those  defendants,  who  would  be  considered  as  having 
withdrawn  their  claim,  and  the  proceedings  would  be 
carried  on  by  them.  In  the  result  the  property  would 
be  sold  under  the  order  of  the  Court  of  Session,  and 
after  paying  the  creditors,  parties  to  that  process,  the 
surplus  would  be  handed  over  to  the  assignees.  Such 
appears  by  the  affidavits  to  be  the  usual  course,  and  it 
cannot  safely  be  assumed  that  the  Court  of  Session 
would,  under  the  circumstances  of  this  case,  depart  from 
its  ordinary  rules. 


1846. 


It  is  suggested,  indeed,  that  the  Court  of  Session 
might,  in  consequence  of  the  injunction,  order  the  pro- 
ceedings to  be  suspended  till  the  decision  of  the  suit  in 
this  Court  But  that  is  very  improbable,  because  it 
wpuld  be  unjust  to  the  other  creditors,  whose  titles  are 
unimpeached,  to  delay  them  in  enforcing  their  just  rights 
until  the  decision  of  a  cause  with  which  they  have  no 
concern.  It  is  the  more  unlikely  that  the  Court  of 
Session  would  do  this,  when  it  is  considered  that  the 
proceedings  in  that  Court  were  prior  in  point  of  time  to 
the  institution  of  the  suit  here.  But,  even  supposing 
that  the  Court  of  Session  should  suspend  the  proceed- 
ings in  order  to  await  the  decision  of  this  Court,  and 
the  bond  should  be  established,  that  decision  would  not 
be  final.  The  validity  of  the  instrument  might  still  be 
questioned  by  the  parties  to  the  process  of  ranking  and 
sale  in  Scotland, 

Upon  the  whole,  then,  after  weighing  the  conveniences 
and  inconveniences  of  the  different  courses  to  be  adopted, 
I  think  it  is  not  advisable  to  interfere  with  the  proceed- 
ings in  the  Court  of  Session,  and  that  the  injunction 
ought,  therefore,  to  be  dissolved. 


3C  3 
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June  3. 
Dec, 

Notwithstand- 
ing the  Stat. 
1  &  2  V\cL 
c,  liO.,  which 
gives  to  a 
judgment  the 
efiect  of  an 
equitable 
charge  upon 
the  land  of 
the  debtor,  an 
equitable 
mortgagee  re- 
tains his  right 
in  equity  to 
enforce  his 
security 
against  the 
title  of  a 
creditor  under 
a  subsequent 
judgment,  al- 
though the 
latter  may 
have  accjuired 
the  legal 
seisin  and 
possession  of 
the  land 
under  an 
elegit  without 
notice  of  the 
mortgage. 


WHITWORTH  V.  GAUGAIN. 

nr^HIS   was  an  appeal   by  the   Defendants    from 

decree  of  Vice-Chancellor  fVigram  in  a  suit  by  a 
equitable  mortgagee  against  two  judgment  creditors  ( 
the  mortgagor,  who  had  obtained  possession  of  tl 
mortgaged  estate  under  elegits. 

The  details  of  the  case  are  fully  stated  in  Cr.  I 
Phill.  325.,  and  3  Hare^  416.  The  principal  authoritic 
relied  upon  in  th^  argument,  will  be  found  in  the  Lor 
Chancellor's  judgment.  The  other  authorities  men 
tioned  in  Mr.  Hare's  report  were  also  referred  to, 

Mr.  Uomilly  and  Mr.  Whitworth  appeared  in  suppoi 
of  the  decree. 

Mr.  Walker^  Mr.  Rtissell,  and  Mr.  Terrell,  for  th 
Appellants. 


The  Lord  Chancellor. 

This  is  an  appeal  from  a  decree  of  Vice-Cbancelloi 
Wigram.  The  only  question  is  whether  the  equitabh 
mortgagee  in  this  case  is  entitled  to  priority  over  the 
elegits  and  judgments.  The  equitable  mortgage  was 
created  by  the  deposit  of  title  deeds,  accompanied  by  a 
memorandum  stating  that  they  were  deposited  to  secure 
the  repayment  of  money  lent,  and  containing  an  engage- 
ment to  execute,  if  required,  a  legal  mortgage  of  the 
premises.  The  judgments  were  obtained  several  months 
after  the  date  of  the  deposit.  Elegits  were  sued  out, 
and  the  Sheriff  delivered  legal  seisin  of  the  premises. 

Upon 


Oaugain. 
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Upon  this  the  tenants  attorned.     The  Defendants  had        1846. 
no  notice  of  the  equitable  mortgage.     The  bill  prayed,    Wbitw^"h 
among  other  things,  that   the  Plaintiffs  might  be  de-      _    v, 
clared  to  have  an  equitable  mortgage  upon  the  pre- 
mises, and  to  be  entitled  to  priority  over  the  elegits  and 
judgments. 

By  the  equitable  mortgage  the  Plaintiffs  acquired  a 
special  lien  upon  the  property :  they  might,  through  the 
medium  of  this  Court,  have  compelled  a  sale  of  it  for 
the  payment,  of  their  debt,  or  they  might,  by  virtue  of 
the  engagement  for  that  purpose,  have  obliged  their 
mortgagor  to  convert  the  equitable  into  a  legal  mort- 
gage. The  Plaintiffs  had  thus  an  interest  in  the  pre- 
mises to  the  amount  of  their  debt,  and  just  as  strong 
an  interest,  to  use  the  words  of  L.  C  B,  Richards^  in 
Casberd  v.  The  Attorney-General  (a),  as  if  a  mortgage 
had  been  executed.  What,  then,  in  this  case  would  be 
the  effect  of  the  judgments  and  the  elegits  ? 

It  will  be  proper  to  consider  the  question,  first,  as  it 
would  have  stood  if  the  recent  Act,  1  &  2  Vict.  c.  110., 
had  not  been  passed,  and,  secondly,  with  reference  to 
the  provisions  of  that  statute. 

A  judgment  has  relation  to  the  time  when  it  is  entered 
up.  It  will  not  affect  any  bond  Jide  conveyance  made 
for  value  before  that  time,  for  it  only  attaches  upon  that 
which  is  then,  or  afterwards  becomes,  the  property  of  the 
debtor.  But  the  rule  is  not  confined  to  that  which  was 
his  property  at  law.  If  it  is  charged  in  equity  before 
tlie  entry  of  the  judgment,  the  judgment  will  not  affect 
such  charge. 

(a)  6  Price,  411. 
3  C  4 
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Whitworth 

V, 

Oauoain. 


It  can  only  attach  upon  the  interest  which  remains  ii 
the  debtor,  viz,  the  legal  estate  subject  to  the  equitabk 
charge.  Upon,  a  judgment  obtained  against  a  men 
trustee  a  Court  of  Equity  would  never  permit  the  trosl 
property  to  be  applied  in  satisfaction  of  the  judgment; 
and  for  the  same  reason,  if  the  property  is  subject  to  a 
trust  short  of  its  full  value,  the  judgment  can  only  in 
equity  affect  that  which  remains  after  the  trust  is  satis- 
fied, for  this  alone  is  the  property  of  the  debtor.  In 
the  case  put  by  the  Vice-Chancellor  of  an  estate 
charged  with  the  payment  of  debts  or  legacies,  the 
creditor  of  the  owner  of  the  estate  so  charged  would  not 
be  allowed  to  sweep  away  the  whole  property,  and 
defeat  the  claims  of  the  creditors  and  legatees.  Many 
other  similar  cases  might  be  stated  shewing  that,  as  well 
in  the  instance  not  merely  of  express  trusts,  but  of 
trusts  in  the  view  of  a  Court  of  Equity,  the  judgment 
creditor  can  take  only  what  remains  in  the  trustee  after 
satisfying  the  trusts  with  which  the  property  is  charged. 
No  substantial  distinction  can  be  drawn  between  cases 
of  this  nature  and  that  of  an  equitable  mortgagee  whose 
interest  in  the  property  is  recognised  in  a  Court  of 
Equity,  and  is  as  complete  and  as  sacred  as  that  of  the 
mortgagor.  The  case  of  Burgh  v.  Francis  (a),  was  that 
of  a  mortgage  in  fee,  without  livery.  The  mortgagor 
died.  Judgments  were  obtained  against  the  heir  upon 
the  bond  debts  of  the  father.  Upon  a  bill  filed  by  the 
mortgagee,  it  was  decreed  that  *'  the  heir  should  make 
a  conveyance  to  the  mortgagee,  and  that  he  should  hold 
till  redemption  discharged  of  the  judgments."  Lord 
Notiingkam  held  "the  heir  to  be  a  trustee  of  the  land 
descended  charged  with  the  equity  of  the  mortgage." 
The  equitable  mortgage  in  that  case  was  preferred  to 
the  judgments.     So  in  the  Fonim  Romanum  (6),  it  is 

said 


(a)  3  Swansl.  536.  n. 


(ft)  P.  228. 
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said  that,  ^^  if  A,  takes  a  mortgage  by  a  defective  con- 
veyance, and  B.  afterwards  obtains  judgment  upon  a 
bond  debt  against  the  mortgagor,  and  so  extends  the 
mortgaged  lands,  there  a  Court  of  Equity  will  relieve 
A.  and  oblige  B,  to  supply  the  defect  in  the  mortgage. 
For  in  this  case  B,  was  only  a  bond  creditor,  and  his 
original  security  was  only  in  personam^  and  therefore 
when  he  betters  his  security  by  a  judgment  in  rem^  yet 
this  shall  only  be  a  lien  upon  the  land,  as  it  was  in  pos- 
session of  the  mortgagor  or  his  heir,  and  that  is  subject 
to  a  mortgage  defective  at  law,  but  which  was  good  in 
equity."  In  the  case  of  Finch  v.  the  Earl  of  Winchel- 
sea  (£/),  it  was  said  that  *^  if  one  contracted  to  buy  an 
estate  and  paid  his  purchase  money,  and  afterwards 
the  person  who  agreed  to  sell  acknowledged  a  judgment 
or  statute  to  a  third  person  who  had  no  notice,  yet  the 
judgment  should  not  in  equity  affect  the  estate,  because, 
from  the  time  of  the  articles  and  payment  of  the  money, 
the  person  agreeing  to  sell  would  be  only  a  trustee 
for  the  intended  purchaser;"  which  was  admitted  and 
affirmed  by  the  Lord  Chancellor. 


•1846. 


a. 


Whit  WORTH 

V, 

Gauoain. 


If  such,  then,  be  the  effect  of  the  judgment,  how  does 
the  elegit  operate  ?  By  stat  13  Ed.  1.  c.  18.,  **  when  a 
debt  is  recovered,  the  sheriff  shall  at  the  election  of  the 
Plaintiff  deliver  to  him  all  the  chattels  of  the  debtor, 
and  a  moiety  of  his  land,  until  the  debt  be  levied  by  a 
reasonable  extent."  The  land  of  which  a  moiety  is  to 
be  delivered,  is  the  land  that  is  bound  by  the  judgment. 
The  judgment  and  the  writ  are  in  this  respect  co- exten- 
sive. If  this  is  so  in  law,  it  is  equally  so  in  equity.  The 
equitable  interests  which  prevail  against  the  judgment, 
prevail  equally  against  the  writ.  The  land  taken  will, 
in  the  handsof  the  judgment  creditor,  be  liable  to  all  of 

the 

(«)  1  P.  Wms.  277. 
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Whitworth 

V, 

Gaugain. 


ihe  equities,  to  which  it  was  subject  in  the  bands  of  thu 
debtor,  as  were  not  bound  by  the  judgment.     It  wouk 
be  of  no  avail  to  protect  equitable  interests  against  i 
judgment,  if  they  were  not  also  protected  against  the 
execution  founded  upon  the  judgment.     In  the  case  of 
Casberd  v.  the  Attorney  General  (a),  an  equitable  mort- 
gage was  allowed  to  prevail  against  an  extent  at  the 
suit  of  the  Crown.  It  is  true  that  in  that  cose  the  Crown 
was  not  in  possession  of  the  legal  estate,  and  the  Chief 
Baron  Richards  considered  that  if  the  legal  estate  had 
been  in  the  Crown  there  would  have  been  a  difficulty  in 
doing  justice   to   the  Plaintiff,   because  there  are   no 
equities  against  the  Crown.     But  it  is,  I  think,  clear, 
from  the  course  of  the  learned  Judge's  observations,  that 
where  the  difficulty  did  not  exist,  that  is,  in  a  case  between 
subject  and  subject,  the  possession  of  the  legal  estate' 
would,  in  his  judgment,  have  made  no  difference,  and 
that  the  execution  creditor  would  have  held  the  estate 
subject  to  the  equity,  and  as  a  trustee  for  .the  equitable 
mortgagee.     In  Prior  v.  Penpraze  (6),  which  was  the 
case   of  a  defective    conveyance    upon  a  sale  by  the 
ancestor  of  the  Defendant,  a  bill  was  filed  against  the 
heir  and  another  to  supply  the  defect,  and  to  restrain  a 
creditor,  who  had  obtained  judgment  after  the  sale,  from 
suing  out  an  elegit.     The  creditor  demurred  to  the  bill, 
but  the  demurrer  was  over-ruled  by  the  Court.     In  the 
passage   from   the  Forum  Romanum^  to  which  I  have 
already  referred,  and  where  it  is  said  that  the  Court 
would  give  relief,  the  case  put  is  that  of  a  judgment  fol- 
lowed by  an  execution  under  which  the  lands  had  been 
actually  extended.     In  these  cases  the  execution  ere* 
ditor,  although  he   obtains  the  legal  estate,   holds  it 
subject  to  all  such  equities  as  are  not  affected  by  the 
judgment. 

The 


(a)  6  Price,  411. 


{b)  4  Price,  99. 
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The  same  rule  holds  in  the  case  of  an  extent  against        1 846. 
the  goods  of  a  debtor  to  the  Crown;  and  equitable   -n^^**^^^^^ 
interests  in  those  goods  are  respected.     Many  initances  o. 

are  referred  to  by  Patieson  J.  in  delivering  his  opinion  Gaugain. 
in  the  House  of  Lords  in  the  case  of  Giles  v.  Grover.  (a) 
*^  It  is  conceded,"  he  says,  ^^  that  the  Crown  cannot 
avoid  an  equitable  mortgage,  or  the  lien  of  a  factor,  or 
of  a  wharfinger,  or  a  bona  fide  assignment  in  trust  for 
the  benefit  of  creditors,  or  any  other  similar  assignment 
or  charge,  because  they  are  created  when  the  debtor  has 
legal  authority  and  power  to  create  them,  and  they 
attach  upon  the  goods  before  the  interest  of  the  Crown ; 
and  the  Crown  can  only  take  the  goods  subject  to  such 
liabilities  as  the  debtor  has  legally  created." 

In  the  argument  on  the  part  of  the  Defendant,  the 
case  was  put  upon  the  footing  of  a  purchaser  for  value 
without  notice,  who  would  be  preferred  to  a  prior 
equitable  mortgagee.  But  a  distinction  in  this  respect 
has  always  been  made  between  a  judgment  obtained 
without  notice  of  a  previous  charge,  and  a  purchase  or 
mortgage.  In  the  case  already  mentioned  of  Burgh  v. 
Francis^  judgments  had  been  obtained,  but  they  were 
not  allowed  to  prevail  against  the  Plaintiff's  equity. 
*'  A  purchaser  without  notice  of  the  trust,"  Lord 
Noiiingham  observed,  ^^  may  be  free,  but  an  incum- 
brance" (speaking  of  the  judgments)  ^'is  not  like  a 
sale."  The  learned  author  of  the  Forum  Romanum 
expresses  himself  to  the  same  effect.  ^^  In  the  case  of  a 
judgment  creditor,"  he  says,  "  the  original  security  was 
only  personal,  and  a  Court  of  Equity  will  not  suffer  the 
person  that  originally  lent  upon  the  security  of  land  to 
have  the  security  destroyed  by  one  who  did  not  lend 

upon 

(rt)  6  Bligh,  y,  S,  292. 
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,.!^"^^^^^*^     the  case  of  Brace  v.  The  Duchess  of  Marlboroughii 
Whitworth  V   .     «  ^ 

in  Taylor  v.  Wheeler  (i),  m  Sir  Simeon  Siuarfs  Case  (( 

and  in  many  other  cases. 


V, 

Gauoain. 


The  remaining  point  relates  to  the  recent  statu 
I  &  2  Vict.  c.  1 10.,  and  to  its  effect  upon  this  questio 
The  object  of  the  Act  was  to  give  to  creditors  moi 
effectual  remedies  against  the  estate  of  their  debtor 
Accordingly,  in  the  clause  respecting  the  elegit^ 
enables  the  sheriff  to  deliver  the  whole  instead  of 
moiety  of  lands  of  the  debtor ;  and  the  writ  is  extendc 
to  copyhold  lands,  and  other  descriptions  of  real  pn 
))erty  not  included  in  the  statute  IS  Ed.  I.  r.  18.  Bi 
though  the  operation  of  the  writ  is  rendered  more  ei 
tensive  against  the  property  of  the  debtor,  it  does  n< 
appear  that  the  equitable  interests  in  the  property  f 
taken  in  execution  are  affected  by  the  act,  or  that  tl 
law  in  this  respect  has  been  varied.  *^  The  sheriff,"  it 
enacted,  '*  may  make  and  deliver  execution  of  the  lam 
&c.  therein  mentioned,  in  like  manner  as  he  may  nowd 
of  one  moiety  of  the  lands,  of  any  person  against  whoi 
a  writ  of  elegit  is  sued  out."  The  effect  of  the  executio 
of  the  writ  upon  the  equitable  interests  to  which  tl 
land  may  be  subject  remains  the  same  as  before  tl 
passing  of  the  Act.  The  only  other  clause  material  1 
be  adverted  to  is  that  which  relates  to  judgments.  It  i 
enacted,  *'That  a  judgment  shall  operate  as  a  charg 
upon  the  property  therein  described,  to  which  the  debtc 
shall  at  the  time  of  entering  up  the  judgment,  or  at  an 
time  afterwards,  be  entitled  for  any  estate  or  interes 
whatever  at  law,  or  in  equity,  or  over  which  he  shal 
have   an    unfettered  power  of  disposing   for    his   owi 

benefit. 


(ft)  2  P.  Wms.  491. 
\b)  2  Vcrn.  504. 


(c)  Cited  3.Vcs.  576, 
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benefit."      It   is   also   enacted,    <^  That  the  judgment        1846. 

creditor   shall   have   the  same  remedy  in  a  Court  of  ^^^"^^'^"^^ 
.  .  1  .4.  1       1  Wbitworth 

Elquity  agamst  the  property  so  charged,  as  if  the  charge  v, 

had  been  made  by  an  agreement  in  writing."  The  effect 
of  this  statute  is  not  only  to  make  the  judgment  attach 
upon  property  which  was  not  before  bound  by  it,  but 
also  to  give  it  the  force  of  an  express  charge.  With 
respect  to  the  former  provision,  although  the  judgment 
may  affect  a  greater  extent  of  property  belonging  to  the 
debtor,  there  is  nothing  to  vary  the  rule  as  to  the  equi- 
ties to  which  the  property  may  be  liable.  The  whole 
beneBcial  interest  of  the  debtor  is  bound,  not  the  bene- 
ficial interest  which  a  stranger  may  have  in  the  property. 
For  by  this  same  clause  it  is  provided  that  any  equitable 
interest  in  land  to  which  the  debtor  may  be  entitled 
shall  be  bound  by  the  judgment,  which  implies  that  the 
judgment  shall  not  bind  an  equitable  interest  in  another 
party.  The  statute  treats  the  legal  estate  as  separate 
fir^m  the  equitable  interest,  and  makes  each  of  them 
subject  to  the  judgments  against  their  respective  owners. 
When,  therefore,  it  is  enacted  that  the  judgment  shall 
operate  as  a  charge  upon  the  estate,  this  must  mean  a 
charge  upon  the  beneficial  interest  of  the  debtor.  If  he 
has  a  legal  estate  subject  to  an  equity,  it  will  be  a  charge 
upon  the  estate  subject  to  the  same  equity ;  in  the  case 
of  an  equitable  estate  it  will  be  a  charge  upon  the  equit- 
able interest ;  any  other  interpretation  would  put  every 
equitable  interest  at  the  mercy  of  the  owner  of  the 
legal  estate.  It  does  not  appear  to  me,  therefore,  that 
the  conclusion  to  which  I  should  have  come  to  in  this 
case,  independently  of  the  recent  Act,  is  at  all  varied  by 
the  provisions  of  that  statute. 

A  similar  question,  I  am  informed,  came  before  the 
Lord  Chancellor  of  Ireland  (Sir  Edward  St4gden)  in  the 
course  of  last  Trinity  Term,  in  the  case  of  Abbott  v. 

Stratten. 


CASES  IN  CHANCERY. 

Stratlen.  The  case  is  not  yet  published  ;  but  I  han 
note  from  one  of  the  gentlemen  who  reports  the  ca 
in  the  Irish  Court  of  Chancery,  in  which  he  says  tl 
the  Chancellor,  in  referring  to  Whitmorth  ▼.  Gaiiga 
said,  "  I  entirely  agree  with  the  conclusion  to  which  I 
Vice-Chancellor  (ffj^ont)  has  come  in  that  case,  a 
.  have  never  myself  entertained  any  doubts  npoo  I 
poinL" 

The  appeal  must  be  dismissed  with  costs. 
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Tlie  ATTORNEY-GENERAL  v.  The   Earl  of 

STAMFORD. 

nnHIS  was  an  information  filed  against  the  trustees  ^J^^  of  J^ree 

"*•   of  the  Free  Grammar  school  at  Manchester^  and  grammar 

against  the  Head  master  and  Usher  of  the  same,  praying  ^  ^t  -Man-  " 

for  an  account  and  a  reference  to  the  Master  of  this  cA^'^jnthe 
^  1  1  r        I      r  r  reign  of  jttemy 

Court  to  settle  a  scheme  tor  the  future  management  of  vfiL,  it  was 

the  charity,   having  regard  to  its  augmented  revenues  P»j^vided  that 

and  and  usher 

should  be  ap- 
pointed, with  certain  stipends  payable  out  of  the  revenue  of  the  charity,  who  were  to 
teach  freely  and  indifferently  any  male  child  who  should  come  to  the  school  from  what- 
ever county  or  shire  without  any  money  or  other  reward  whatever,  except  only  the 
said  stipends — one  of  which  scholars  was  to  be  appointed  by  the  head  master  to  teach 
the  infant  scholars  (infantes)  their  A,  B,  C,  primer  ,and  sorts  till  they  began  gram- 
mar. The  surplus  income  of  the  charity,  wlien  it  exceeded  a  certain  sum,  which 
was  to  be  kept  as  a  reserve,  was  to  be  applied  in  exhibitions  for  the  scholars  at  the 
Universities  of  Oxfird  and  Cambridge,  Vacancies  in  the  body  of  trustees,  who  were 
twelve  in  number,  were  to  be  filled  up  from  among  honest  men  of  the  parish  of 
Manchettcr  ;  and  there  was  a  power  to  the  trustees  Tor  the  time  being  to  augment, 
expound,  and  reform  all  such  of  the  original  statutes  as  concerned  the  school- 
master, usher,  and  scholars.  The  revenue  of  the  charity  having  of  late  years  greatly 
increased,  and  an  information  having  been  filed  for  a  new  scheme,  it  appeared  that 
for  upwards  of  a  century  past  some  of  the  trustees  had  been  elected  from  acfjacent 
parishes  and  counties ;  and  that  for  a  like  period  the  two  masters  had  been  allowed 
to  take  boarders,  who  had  participated  indiscriminately  with  the  other  scholars  in 
the  exhibitions  and  other  benefits  of  the  charity.  The  trustees  had  also  sanctioned  a 
regulation,  by  which  boys  under  six  years  of  age,  and  unable  to  read,  were  excluded 
from  the  school. 

By  the  decree  of  Lord  Chancellor  Cotienham,  it  was  referred  to  the  Master  to 
settle  a  scheme  with  the  following  declarations.  1.  That  in  future  anpointments 
of  trustees  regard  was  to  be  had  to  the  qualifications  recjuired  by  tne  statutes. 
2.  That  all  boys  who  were  of  an  age  to  be  capable  of  receivmg  instruction  were  to 
be  admitted.  3.  That  boarders  were  not  in  future  to  be  eligible  to  exhibitions,  or 
to  derive  any  benefit  from  the  funds  of  the  qharity  in  any  manner  by  which  the  ex- 
penditure of  such  funds  might  be  increased. 

On  a  rehearing  before  Lord  Chancellor  Lyndhurst,  it  was  held  that  there  was  no 
ground  for  excluding  boarders  from  the  benefit  of  the  charity.  The  third  declar- 
ation was  accordingly  struck  out,  and,  in  lieu  of  it,  a  reference  directed  to  the  Master 
to  inquire  on  what  conditions,  and  subject  to  what  restrictions,  the  masters  were 
to  be  allowed  to  receive  boarders  in  their  houses. 

The  Attorney-General  ou^ht  to  be  a  party  to  all  inquires  before  the  Master, 
under  the  52  G.  3.  c,  101.  (Sir  S,  Romiifya  Act),  and  any  proceedings  taken  in  his 
absence  are  irregular. 
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1839.  and  to  the  altered  circumstances  of  the  town,  and  for 

^^^iC^  the  appointment  of  new  trustees  in  the  room  of  some 

Attorney-  of  the  Defendants,  who  were  alleged  not  to  be  qualified 

EN^RAL  jj^^  ^j^g  office  according  to  the  provisions  of  the  found- 

The  Earl  of    alion  deed. 
Stanford. 

By  that  deed,  which  was  a  deed  of  feoffment,  bear- 
ing date  in  the  16th  Henry  VIIL,  after  reciting  that 
Ht^h  Oldham^  late  Bishop  of  Exeter^  *^for  the  good 
mind  which  he  had  and  bore  to  the  county  of  Lan- 
caster^  considering  that  bringing  up  children  in  learn- 
ing and  good  manners  was  the  means  to  have  good 
people  there,  and  that  the  liberal  science  and  art  of 
grammar  was  the  ground  and  foundation  of  all  other 
liberal  arts  or  sciences,  without  which  the  others  could 
not  probably  be  had,  for  the  science  of  grammar  was 
the  gate  by  which  all  others  were  known,  in  diversity 
of  tongues  and  speeches ;  but  that,  from  the  great 
poverty  of  the  common  people  there,  as  also  for  lack  ol 
schoolmasters  and  ushers,  the  children  in  the  same 
county,  having  pregnant  wit,  had  been,  for  the  most  part, 
brought  up  idly,  and  not  in  virtue,  learning,  education, 
and  good  manners,"  he,  the  Lord  Bishop,  at  his  own  costs 
and  charges,  had,  within  the  said  town,  built  a  house 
adjoining  to  the  College  of  Manchester^  for  a  Free 
School,  there  to  be  kept  for  ever,  and  to  be  called  the 
Manchester  School ;  and  had  also,  at  his  own  expense, 
purchased  other  premises,  which  he  bad  conveyed, 
together  with  the  said  school-house,  to  Hugh  Beraycke 
and  Joan  Bexwycke  and  their  heirs,  to  be  disposed  and 
converted  to,  and  for  the  continuance  of,  the  teaching 
and  learning  to  be  had  and  taught  in  the  same  school: 
It  was  witnessed  that  the  said  Hugh  and  Joan  gave  and 
granted  the  said  premises,  and  also  divers  others 
therein  described,  of  which  they  were  seised  to  their 
own  use,  to  twelve  persons  therein  named,  and  their 
heirs  for  ever,  to  the  use  and  intent  that  they  should 

perform, 
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perform,  fulfil  and  observe  all  the  acts,  ordinances,  pro- 
visions and  constitutions  contained  in  the  schedule 
thereto  annexed. 

By  the  regulations  contained  in  the  schedule,  it  was, 
amongst  other  things,  provided  that  there  should  be  a 
High  master  and  an  Usher  for  the  school,  having  suffi- 
cient literature  and  learning  to  teach  children  grammar 
after  the  form  and  manner  then  in  use  in  the  school  of 
Banbury  in  Oxfordshire^  or  after  such  use  and  manner 
as  should  thereafter  be  ordained  universally  throughout 
the  province  of  Canterbury:  the  High  master  and 
Usher  to  be  appointed  by  the  said  Hugh  and  Joan 
during  their  joint  lives,  and  the  life  of  the  survivor, 
and  after  the  death  of  the  survivor,  by  the  president  for 
the  time  being  of  Corpus  Christi  College^  Oxford^  and  in 
default  of  appointment  by  him  within  one  month  after  a 
vacancy,  then  by  the  Warden  of  the  College  of  Afon- 
chester.  That  every  schoolmaster  and  usher  should 
teach  freely  and  indifferently  every  child  and  scholar 
coming  to  the  school,  without  any  money  or  other 
reward  whatsoever,  except  only  their  stipends,  which 
were  to  be  10/.  a  year  for  the  High  master,  and  5/.  a 
year  for  the  Usher.  That  the  High  master  for  the  time 
being  should  always  appoint  one  of  his  scholars,  as  he 
should  think  best,  to  instruct  and  teach,  in  one  end  of 
the  school,  all  infants  (infantes),  that  should  come  there 
to  learn  the  A,  B,  C,  Primer  and  Sorts  till  they  began 
in  grammar,  such  scholar  to  be  changed  every  month. 
That  no  scholar  or  infant  of  whatever  county  or  shire 
soever,  being  a  male  child,  should  be  refused  admission 
to  the  school,  except  he  had  some  horrible  contagious 
disease,  or  other  infirmity,  to  be  judged  of  by  the 
Warden.  That  every  scholar,  at  his  first  admission, 
should  pay  the  sum  of  Id.  towards  cleaning  the  school, 
and  have  his  name  entered  in  a  book,  which  was,  every 

Vol.  J.  3D  third 
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1889.  third  year,  to  be  delivered  to  the  'Warden,  **  to  t 
^"^^^^^^  intent  that  it  should  always  appear  who  bad  be 
ATTdRNBY-  brought  up  in  the  school,  and  so  they  to  have  exi 
Gbnbral  bitions  to  Oxford  and  Cambridge  as  after  provided.'*  T 
The  Earl  of  surplus  revenue  of  the  charity  proper^,  after  payii 
AMvoRD.  ^1^^  stipends  of  the  masters,  and  the  other  necessa 
outgoings,  was  to  be  accumulated  until  it  reach 
the  sum  of  20/.,  after  which  the  annual  surplus  wi 
to  be  given  '^  to  the  exhibitions  of  scholars  yearly 
Oxfbfd  and  Cambridgej  who  had  been  taught  in  tl 
school,  by  the  discretion  of  the  Warden  and  the  Hi{ 
master  for  the  time  being ;  but  so  that  no  scholar  shou 
have  yearly  above  26s.  8£/.,  and  that  till  such  time  as  I 
should  have  some  promotion  by  fellowship  of  soo 
College  or  Hall,  or  other  exhibition,  to  the  amount  < 
seven  marks."  It  was  also  provided  that  future  vacand 
in  the  number  of  the  trustees  should  be  filled  up  ^  fro 
among  honest  gentlemen  and  honest  persons  of  the  pans 
of  Mmichester.^  {a)  Lastly,  it  was  provided  that,  *'  ina 
much  as  in  time  to  come  many  things  might  survive  an 
grow  by  sundry  occasions  and  causes,  which,  at  tl 
making  of  these  acts  and  ordinances,  was  not  possib 
to  call  to  mind,  the  trustees,  from  time  to  time,  when  nee 
should  require,  calling  to  themselves  discreet  leamc 
counsel,  and  men  of  good  literature,  should  have  fu 
power  and  authority  to  augment,  expound,  and  reform  t 
such  of  the  said  acts  and  ordinances  only  €x>nceming  tl 
Schoolmaster,  Usher,  and  Scholars,  for  their  and  evei 
of  their  offices  concerning  the  said  school  for  ever." 


The  charity  estates  having  in  the  course  of  the  la 
century  greatly  improved  in  value,  additions  were  firoi 
time  to  time  made  to  the  salaries  of  the  masters ;  aa 
two  assistant  masters  were  appointed  with  salaries ;  an 

tweli 

(a)  Some  of  the  original  trus-     therein  described  as  reaicU^ 
tees   named  in  the  deed  were     other  parishes  and  coantieab 
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twelve  exhibitions,  of  60/.  each,  were  founded :  notwith- 
standing which  additional  outgoings  there  remained,  of 
late  years,  a  considerable  surplus  income,  which  was  in- 
vested and  suffered  to  accumulate. 

In  the  year  18SS,  the  accumulations  then  amounting 
to  about  120,000/.  in  the  3  per  cents.,  the  trustees  ob- 
tained an  order  upon  a  petition  presented  under  Sir  &zmf^/ 
Bomilh/s  Act,  by  which  it  was  referred  to  the  Master  to 
settle  a  new  scheme  for  the  management  of  the  school, 
and  to  inquire  whether  it  would  be  for  the  benefit  of  the 
charity  that  any  and  what  addition  should  be  made  to 
its  establishment,  and,  in  case  any  surplus  income  should 
remain  after  providing  for  instruction  in  the  learned 
languages,  in  what  manner  such  surplus  should  be  ap- 
plied, and  whether  it  would  be  proper  that  the  school 
buildings,  which  were  then  old  and  dilapidated,  should 
be  rebuilt  or  repaired,  and  whether  any  and  what  ad- 
ditions should  be  made  thereto. 


1839. 


The 
Attorney- 
General 
o. 
The  Earl  of 
Stanford. 


When  that  order  was  obtained  the  condition  of  the 
school  and  of  the  charity  was  this :  —  The  school-house, 
which  was  built  in  1 776  on  the  site  of  that  mentioned  in 
the  foundation  deed,  consisted  of  two  rooms,  the  one 
called  the  Upper  School,  in  which  instructions  were  given 
by  the  High  master,  Usher,  and  their  two  Assistants  in 
the  learned  languages ;  and  the  other,  called  the  Lower 
School,  to  which  any  boys  of  six  years  old  and  upwards 
were  admitted  who  could  read  English,  and  where  they 
were  instructed  by  another  master  in  English  reading 
and  the  rudiments  of  Latin,  until  they  acquired  sufficient 
proficiency  to  take  their  place  in  the  Upper  School ;  the 
scholars  both  of  the  upper  and  lower  schools  having  the 
opportunity  of  receiving  instruction  in  writing,  arithme* 
tic,  and  mathematics,  but  not  gratuitously,  such  instruc- 
tion not  having  been  considered  to  be  within  the  sphere 
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18S9.       of  studies  at  a  Grammar  School.     The  High  master,  the 

^"^"y^^^     Usher,  and  the  Assistant  masters,  whose  salaries  from  the 
The 

Attorney-    charity  were  respectively  500/.,  250/.,  1 70/.,  and  1 35/^ 
General      j^^j  ^h  f^^  many  years  been  permitted  by  the  trustees  to 

The  Earl  of  take  boarders  in  tlieir  houses,  who  were  instructed  along 
AMPORD.  ^j^i^  the  other  scholars,  the  whole  number  of  scholars  of 
both  kinds  being  about  200.  The  gross  revenue  of  the 
charity  estates  and  property  was  about  4500/.9  including 
the  dividends  of  the  stock ;  and  the  average  surplus  for 
the  last  three  years,  after  paying  the  salaries  of  the 
mastei's,  the  exhibitions,  of  which  there  were  twelve  of 
60/.  a  year  each,  and  other  outgoings,  was  about  28002. 


The  scheme  which,  under  these  circumstances,  was 
adopted  by  the  Master,  and  subsequently  confirmed  by 
the  Court,  made  provision  out  of  the  surplus  income  of 
the  charity  for  gratuitous  instruction  in  writing,  arith- 
metic,  mathematics,   natural  philosophy,   and   modem 
languages;   and  also  for  the   gradual   formation   of  a 
library,  and  a- collection  of  scientiBc  instruments  for  the 
use  of  the  school:  and  a  sum  not  exceeding  10,OOOiL 
was  allowed  out  of  the  accumulated  fund  for  rebuilding 
the  High  master's  house  and  the  school-house,  with  sucli 
additional  rooms  as  might  be  required  for  carrying  into 
effect  the  more  extended  system  of  education  then  pro- 
posed.    Sanction  was  also  given  to  the  continuance  of 
the  practice,  of  the  High   master  and  Usher  and  their 
Assistants  taking  a  limited  number  of  boarders  in  their 
respective  houses.     And  it  was  provided  that  all  bovs 
of  the  age  of  six  years  and  upwards  should  be  eligible  to 
become  scholars,  and  should  be  allowed  to  remain  at  the 
school  up  to  the  age  of  twenty.   The  salaries  of  the  High 
master,  Usher,  and  Assistants  were  slightly  increased, 
provision  was  made  for  the  awarding  of  premiums  to  the 
scholars  for  proficiency  and  good  conduct  in  the  school, 
and  the  exhibitions  were  continued  at  their  actual  number 

and 
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and  amount ;  with  certain  regulations  respecting  the  an- 
nual examination  of  candidates  for  them,  with  a  view  to 
secure  impartiality  in  the  election ;  both  the  premiums 
and  the  exhibitions  being  open  alike  to  boarders  as  well 
as  free  scholars. 

The  present  information  was  filed,  on  the  lelation  of 
several  residents  within  the  parish  of  Manchester^  about 
two  years  after  the  Master's  report  had  been  confirmed, 
and  when  the  High  master's  house  was  nearly  completed. 
The  ground  on  which  it  sought  to  disturb  the  scheme 
so  recently  sanctioned  by  the  Court  was,  that  the  pro- 
ceedings which  had  resulted  therein  had  been  conducted 
in  the  absence  of  the  Attorney-General,  who,  as  it  ap- 
peared from  the  Master's  report,  had  not  been  repre- 
sented before  him ;  so  that  the  whole  matter  had  been 
left  in  the  hands  of  the  trustees,  several  of  whom  were 
noblemen  and  country  gentlemen  not  resident  in  the 
town  or  parish  of  Manchester^  and,  for  that  reason,  as  the 
information  submitted,  not  only  imperfectly  acquainted 
with  the  circumstances  and  wants  of  the  inhabitants, 
but  absolutely  disqualified  for  the  office  of  trustee. 

With  respect  to  the  merits  of  the  scheme,  the  in- 
formation charged  that  it  was  neither  suited  to  the 
wants  and  character  of  the  inhabitants  of  Manchester^ 
who  were  for  the  most  part  engaged  in  mercantile  pur- 
suits, nor  consistent  with  the  expressed  object  and  de- 
sign of  the  founders :  that  what  was  intended  to  be  a 
Free  Grammar  school  for  the  daily  instruction  in  useful 
learning  of  the  sons  of  the  inhabitants  of  Manchester 
and  its  vicinity,  of  all  ranks  and  classes,  had  been  con- 
verted into  a  scholastic  establishment  resembling  the 
great  public  schools  in  which  the  system  of  education 
was  adapted  almost  exclusively  to  the  wealthier  classes : 
that  the  practice  of  taking  boarders  who  p^d  for  their 

3  D  3  education 


1839. 


The 
Attorney- 
General 

V, 

The  Earl  of 
Stamford. 


744  CASES  IN  CHANCERY. 

18S9.  education  was  a  breach  of  the  regulation  which  foi 
'^■^T'^  ^^  master  to  take  any  payment  or  gratuity  frot 
Attorney-  scholars,  and  that,  at  all  events,  boarders  were  no 
"'^**''  titled  to  enjoy  the  exhibitions  or  other  benefits  < 
llie  Earl  of  charity,  although,  in  fact,  they  had  enjoyed  them 
much  greater  proportion  than  the  free  scholars; 
the  sum  allowed  for  rebuilding  the  High  master's  '. 
was  excessive,  inasmuch  as,  hut  for  the  practice  oft 
boarders,  a  much  smaller  house  would  have  sul 
It  further  charged  that  children  under  six  years  ol 
or  who  were  unable  to  read,  ought  not  to  be  esc 
from  the  school,  but  that,  on  the  contrary,  pro' 
ought  to  be  made  for  the  instruction  of  very  young 
in  the  elements  of  reading  by  means  of  alphafa 
classes,  or  in^t  schools,  for  teaching  them  their  l 
in  the  manner  directed  by  the  foundation  deed;  and 
having  regard  to  the  terms  of  that  instrument,  a 
the  extent  and  populousness  of  the  district  for  * 
benefit  the  charity  was  principally  ioteadecl,  it  v 
be  proper  out  of  its  surplus  revenues  to  endow  se 
schools  of  that  description  in  difierent  parts  of  the  t 

The  Trustees  and  the  Masters,  in  their  ans 
relied  on  long  usage,  as  well  as  on  the  coostn 
of  the  deed,  in  jostification  both  of  the  practii 
appointing  non-residents,  as  trustees,  and  of  th 
taking  boarders;  adding  that  the  payments  mad 
that  class  of  scholars  were  made  exclusively  for 
board,  and  not  in  any  respect  for  instrucuon. 
also  insisted  that  the  proceedings  on  the  petition 
been  regular,  and  that  this  informaiion>  so  far 
sought  to  disturb  the  existing  scheme,  was  irr^ 
With  reference  to  the  proposed  system  of  eleme 
instruction,  they  contended  that  no  elementary  ins 
tion  was  within  the  scope  of  the  charity  which  ws 
immediately  connected  with  a  classical  education. 
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The  inforination  came  on  to  be  heard  before  Lord        18S9. 

Cottenham.  ^TlJf^*' 

The 

Attoknry* 

Mr.  Wtgraniy  Mr.  Anderdon^  and  Mr.  Myhie  appeared      General 

for  the  Attorney-General.  Th  E   1   f 

Stamford. 
Sir  Charles   Wetherell^  Mr.  Jacobs  and  Mr.  Bagshawe 

for  the  Trustees. 

1839. 

Mr.  Eussell  for  the  two  Masters.  .,  "^^'o^'  r 

Dec,  2,  3,  4, 5. 


1840. 

The  Lord  Chancellor  {Cottenham).  Nov.  10. 

I  consider  this  case  as  one  of  very  great  importance, 
as  it  relates  to  the  due  application  of  very  large  funds 
to  the  objects  of  education  in  so  populous  and  important 
a  town  as  Manchester. 

I  find  this  school  specially  excepted  from  the  appli- 
cation of  the  Act  of  last  session  {a\  which  extends  the 
powers  hitherto  exercised  by  this  Court  in  cases  of 
grammar  schools ;  but,  fortunately,  there  are  in  this  case 
circumstances  and  peculiarities  which  prevent  that  ex- 
ception from  being  so  injurious  to  the  town  as  it  other- 
wise might  have  been.  It  is  impossible  to  look  at  the 
instrument  upon  which  the  establishment  of  this  school 
is  founded,  without  being  satisfied  that  it  was  intended 
to  be  what  is  technically  called  a  Grammar  School ;  but 
there  is,  fortunately,  in  these  instruments  sufficient  to 
relieve  it  from  the  operation  of  those  decisions  in  which 
this  Court  has,  I  think  unnecessarily,  confined  the 
meaning  of  that  term  within  the  narrowest  limits.  Later 
cases,  however,  have  departed  from  the  strictness  of 
those  decisions ;  and  in  cases  in  which  part  of  the 
founder's   property  has  become  disposable,    from  the 

whole 

(a)  3  &  4  rict.  c.  77. 
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1840.  whole  of  his  objects  being  satisfied  with  part  ofit,  the 

^'^^'^^iT^'^  Court  seems  to  have  lost  sight  of  the  doctrine  o^  cy-pris^ 

Attorney-  under  which  it  familiarly  administers  the  whole  or  part 

General  ^p  j^j^  property,  which  has  become  disposable  from  bis 

The  Earl  of    objects  having  failed. 
Stamford. 

The  founders  of  this  charity  have  made  provisions 
which  prove  that  they  considered,  what  might  perhaps 
have  been  assumed  in  some  other  cases,  that  there  was 
nothing  inconsistent  with  the  object  of  teaching  the 
learned  languages,  in  giving  such  preliminary  instruc- 
tions as  are  necessary  to  the  acquiring  a  knowledge  of 
those  languages. 

The  statutes  of  16  Henry  8.  provide  for  the  teaching 
'^  of  all  infants  that  shall  come  to  the  school  there, 
A,  B,  C,  Primer  and  Sorts  till  they  be  in  grammar;"  and 
they  also  most  wisely  provide  *^  because  in  time  to  come 
many  things  may  and  shall  survive  and  grow  by  sundiy 
occasions  and  causes,  which,  at  the  making  of  these  acts 
and  ordinances,  was  not  possible  to  call  to  mind,  that 
the  feoffees  should  thereafter,  from  time  to  time,  when 
need  should  require,  calling  to  them  discreet  learned 
counsel,  and  men  of  good  literature,  have  full  power 
and  authority  to  augment,  increase,  expound,  and 
reform  all  the  said  acts,  ordinances,  articles,  composi- 
tions, and  agreements  only  concerning  the  school- 
master, ushers,  and  the  scholars  for  their  and  every  of 
their  offices  concerning  the  said  free  school  for  ever." 
This  power  and  duty  so  wisely  given  this  Court  may 
exercise  without  trespassing  upon  the  doctrine  of  any 
of  the  cases. 


These  provisions  of  the  statutes,  together  with  the 
course  which  has  been  followed  in  this  charity,  and  the 
scheme  sanctioned  by  this  Court  in  1833,  of  which   no 
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complaint  has  been  made  as  being  too  extensive,  and 
which  the  Defendants  indeed  insist  ought  to  be  held 
conclusive  and  binding,  relieve  me  from  the  necessity  of 
reviewing  the  doctrine  of  some  of  those  authorities  in 
this  case.  And  the  beneficial  provisions  of  the  Act  of  last 
session  will  probably  render  it  unnecessary  in  any  other. 

What  I  have  to  consider  is,  whether  there  have 
been  made  out  upon  this  information  sufficient  grounds 
for  this  Court  to  decree  all  or  any  of  the  subjects  of  re- 
lief asked  at  the  bar,  viz,y  1.  to  have  the  accounts  taken ; 
2.  To  remove  the  existing  trustees;  3.  To  send  a 
reference  to  the  Master  to  approve  of  a  new  scheme  for 
the  application  of  the  income  of  the  charity  property. 

I  am  of  opinion  that  no  case  has  been  made  for 
a  decree  to  take  the  accounts.  The  statutes  prescribe 
the  mode  in  which  the  receiver's  accounts  are  to  be 
settled,  and  there  is  no  allegation  or  proof  in  support 
of  a  case  of  neglect  or  error  in  the  performance  of  that 
duty.  In  the  absence  of  such  proof  I  must  assume  that 
the  parties  to  whom  this  duty  is  assigned,  have  faithfully 
performed  it;  To  decree  an  account  under  such  circum- 
stances would  be  to  expose  every  charity  estate  to  the  ex- 
pense of  a  suit  whenever  any  person  should  for  any  reason 
ask  for  an  account  in  the  form  of  an  information. 

I  am  also  of  opinion  that  upon  the  second  head  I 
cannot  make  the  decree  prayed  for.  It  is  true  that  the 
statutes  direct  that  the  feoffees  "to  be  in  future  ap- 
pointed "  should  be  *^  honest  gentlemen  and  honest 
persons  of  the  parish  of  Manchester.**  This  direction 
does  not  appear  to  have  been  followed ;  but  the  custom 
appears  to,  have  been  to  appoint  the  most  eminent 
and  distinguished  persons  in  the  neighbourhood  to 
the  office  of  feoffees  and  trustees ;  and  the  charity  and 
the  public  are  much  indebted  to  those  who  have  under- 
taken 
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taken  those  offices  and  contribated  by  their  influence  to 
support  the  efficiency  of  the  charity.  Of  this  descrip- 
tion are  the  present  trustees,  and  of  their  conduct  as 
such  feoffees  and  trustees  no  cause  of  complaint  has 
been  established ;  and  I  should  much  have  regretted 
if  I  had  found  myself  compelled,  from  any  objection  to 
their  qualification,  to  remove  them  from  those  offices, 
feeling  that  by  so  doing  I  should,  in  all  probability,  be 
doing  a  real  injury  to  the  charity. 


In  Aitomey^General  y.  Clarendon  (a\  it  is  evident 
from  the  observation  of  Sir  W.  Grants  although  the 
case  before  him  was  that  of  a  corporation,  that  he 
would  not  have  thought  it  incumbent  upon  the  Court  in 
such  a  case  as  this  to  inquire  into  the  eligibility  of  the 
trustees.  The  question,  however,  is  very  different 
where  the  Court  has  to  prescribe  the  course  to  be  pur- 
sued for  the  future.  The  provision  of  the  statutes  is 
distinct  upon  this  subject,  and  I  think  it  is  founded  upon 
good  sense ;  for,  however  advantageous  it  may  be  that 
the  charity  should  have  the  protection  of  the  powerful 
and  eminent  aristocracy  of  the  county  and  neighbodr- 
hood,  there  can  be  no  doubt  that  trustees  residing 
within  the  parish  and  personally  interested  in  the 
welfare  of  the  inhabitants  of  the  town  would  probably 
give  a  more  regular  and  vigilant  superintendence  to  the 
establishment :  perhaps  a  compound  of  the  two  would 
be  the  most  desirable.  But,  however  that  may  be,  I  find 
a  rule  laid  down  by  the  statutes  from  which  I  do  not 
find  any  reason  for  departing ;  but,  on  the  contrary, 
although  at  the  date  of  the  statutes  there  may  have  been 
some  difficulty  in  finding  proper  persons  to  fill  these 
offices  within  the  parish,  it  is  certain  that  the  only  diffi- 
culty now  will  be  in   the  selection  from  amongst  the 
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many  who  possess   all  the   qualifications  that   can  be 
desired. 

I'he  most  important  subject  of  the  plan  for  the  future 
management  of  the  charity  remains  to  be  considered ; 
and  here  the  only  difficulty  exists  in  the  former  pro- 
ceedings in  1833.     On  the  part  of  the  Defendants  it 
was   contended   that   these   proceedings   ought  to   be 
treated  as  conclusive  and  as  excluding  all  investigation 
under  the  present  information,  whilst,  on  the  part  of  the 
Attorney- General  (for  I  cannot  for  this  purpose  consider 
the  relators  as  parties  to  the  litigation),  it  was  insisted 
that  these  proceedings  were  to  be  altogether  disregarded 
as  ex  parte.     I  cannot  adopt  altogether  either  of  these 
propositions.  That  the  proceeding  was  ex 'parte  there  can 
be  no  doubt.     The  order^  the  report,  and  the  affidavits 
upon  which  the  Master  made  his  report  clearly  prove  it. 
The  Attorney-General  does  not  appear  to  have  been  a 
party  to  the  proceedings  in  the  Master's  office,  which 
itself,  in  my  opinion,  deprives  them  of  the  value  which 
would  otherwise  attach  to  them.   Sir  J.  Leach  held  that 
the  Attorney-General  ought  always  to  be  a  party  to  the 
inquiries  under  such  references.     I  had  hoped  that  such 
had  since  that  time  been   the  universal  course,  and  I 
trust  it  will  be   so   for   the   future.     If  under  Sir  & 
Homiliys  Act  any  party  may  exparie  obtain  the  Master's 
sanction  to  any  scheme  he  may  propose,  and  the  order 
confirming  the  report  is  to  preclude  future  investiga- 
tion, that  Act  will  produce  much  more  mbchief  than,  if 
properly  acted  upon,  it  is  calculated  to  do  good.     The 
order  upon  petitions  under  that  Act  cannot  be  obtained 
without  the  sanction  of  the  Attorney-General.  The  law, 
therefore,  requires  that  he  should  be  a   party  to  the 
representation  to   the   Court  that   a  grievance   exists 
which  the  interests  of  the  public  require  should  be  re- 
dressed :  hut  if  he  is  not  to  intervene  in  the  inquiry  as 
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to  the  particulars  of  such  grievance,  or  in  the  considera- 
tion of  the  proper  remedy  to  be  applied,  if  such  inquiry 
and  consideration  is  to  be  left  to  the  conduct  of  parties 
who  may  have  private  interests  to  promote,  not  only 
will  no  protection  be  afforded  to  the  pnblic  interests 
but  the  apparent  sanction  of  this  Court  will  in  many 
cases  be  obtained  to  pre-existing  or  new]y-conceived 
abuses.  If  I  find  that  it  is  the  practice  in  any  of  the 
Masters'  offices  to  proceed  upon  these  references  in  the 
absence  of  the  Attorney-General,  it  will  be  necessary  to 
make  a  general  order  to  correct  such  practice.  Some 
cases  were  referred  to  in  which  the  provisions  of  the  Act, 
as  to  appeals  from  orders  made  under  it,  were  discussed. 
Such  cases  have  no  application  to  an  information  by  the 
Attorney-General,  complaining  of  a  scheme  adopted 
upon  a  report  under  this  Act  in  his  absence. 


But,  athough  I  am  of  opinion  that  such  proceedings 
cannot  be  a  bar  to  any  well-founded  complaint  by  the 
Attorney-General  on  behalf  of  the  public,  I  do  not 
think  k  necessary,  because  I  de  not  think  it  would  be 
just,  or  for  the  interest  of  the  public,  that  such  proceed- 
ings should  be  treated  altogether  as  a  nullity.  Much 
money  has  been  expended,  and  many  new  interests  may 
have  been  created  under  the  directions  of  the  order  of 
1833.  These  parties,  and  these  interests,  the  Court  is 
bound,  as  far  as  possible,  to  protect ;  and  although  I 
find  in  the  scheme  so  adopted  by  the  Court  much  to 
object  to,  yet  I  find  in  it  much  of  which  I  fully  approve. 
The  course,  therefore,  which,  I  think,  this  Court  ought 
now  to  follow,  is  to  adopt  so  much  of  that  scheme  as  is 
worthy  of  being  maintained,  and  to  correct  so  much  of 
it  as  now  appears  open  to  objection ;  and  the  proper 
way  of  effecting  that  object  will,  I  think,  be  to  send  it  to 
the  Master  with  certain  directions,  some  of  which  will 
be  for  the  purpose  of  giving  to  the  Attorney-General  an 
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opportunity  of  bringing  forward  such  suggestions  as  the 
interests  of  ihe  public  in  this  charity  may  appear  to 
require,  but  others  of  which,  applied  to  subjects  now 
ready  for  decision,  will  be  declarations  of  the  opinion 
of  the  Court  upon  those  points. 

Of  these,  the  most  important  is  that  of  boarders  in 
-the  houses  of  the  Head  and  other  Masters.  There  have 
been  many  cases  in  which  this  has  been  discussed  and 
allowed  by  the  Court — whether  wisely  or  not  may,  as  to 
some  of  them,  be  questioned ;  but  there  is  no  doubt  as  to 
the  principle  upon  which  the  Court  has  in  all  of  them 
acted,  and  which  alone  could  have  justified  the  per- 
mission granted.  In  all  the  cases,  the  object  of  the 
foundation,  and  the  purposes  of  the  trusts  to  be  per- 
formed, being  the  gratuitous  education  of  the  objects  of 
the  charity,  the  Court  would  not  have  been  justified  in 
granting  this  permission  to  the  masters,  except  upon 
the  conviction  that  the  purposes  of  the  charity  would 
not  be  prejudiced  by  the  exercise  of  the  liberty  given. 
In  some  it  has  been  thought  that  the  purposes  of  the 
charity  were  likely  to  be  advanced  by  it ;  as,  when  the 
funds  of  the  charity  were  very  small,  it  has  been  sup- 
posed that,  by  opening  this  additional  source  of  revenue 
to  the  master,  persons  might  be  induced  to  accept  the 
office  who  would  have  declined  to  perform  the  duties 
for  .the  small  salaries  which  the  funds  of  the  charity 
could  afford.  Such  cases  can  have  no  application  to 
the  present,  in  which  the  income  in  1833  was  4550/., 
and  the  salary  awarded  to  the  Head  master  was  600^ 
per  annum ;  and  the  salaries  of  all  the  masters  toge- 
ther were  2050/.,  whilst  the  number  of  boys,  including 
boarders,  was  1 98.  It  is,  I  think,  impossible  upon  any 
principle,  or  upon  any  authority,  to  justify  that  part  of 
the  scheme  approved  in  1833,  which  relates  to  this 
subject.  I  find  an  expenditure  of  10,000/.  of  the  charity 
funds  sanctioned,  of  which  a  considerable  part  would 
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1840.  not  have  been  required  for  the  purposes  of  the  chanty 

^^^^(^^  or  for   any  purpose  but   the  accommodation  of  th 

Attornkt-  boarders  in  the  master's  house.     If  there  were  m 

General  special  circumstances  in  the  case  of  BttgbySckoolj  as  stati 

The  Earl  of  by  Sir  fV.  Grant  in  the  case  of  Harrow  School  (a\ 

AHFOR  .  ^^^^  ^^jy  ^  ^^^^  I  ^„„q|.  understand  upon  what  prii 

ciple  LfOrd  Eldon  got  over  the,  in  my  opinion,  w( 

founded  objections  of  the  Master  to  the  ezpendito 

proposed ;  nor  can  I  reconcile  what  is  stated  to  ha 

been  done  in  that  case  with  the  principles  laid  doi 

and  acted  upon  by  the  same  learned  judge  in  Attorm 

General  v.  Cooper,  (b)     Of  the  sum  so  to  be  expende 

4450/.  was  for  rebuilBing  the  master's  bouse,  whii 

was   to  contain   accommodation  for   twen^  boarda 

including  various  rooms  exclusively  for  their  use.     Uj 

fortunately  this  money  has  been  expended,  the  buildioj 

have  been  erected,  and  I  am  to  say  what  shall  be  tl 

future  rule  upon  this  subject  in  the  application  of  tl 

funds  of  a  charity  of  which  part  is  now  invested  in  tl 

buildings  so  adapted  for  these  purposes.     It  appear 

also,  that  the  permission  to  the  masters  to  take  boardei 

has  long  existed,  and  no  doubt  those  who  at  preso 

exercise  the  duties  of  masters  accepted  those  offices  i 

the  expectation  that  such  permission  would  be  coot 

nued  for  the  future.     I  am  anxious,  as  far  as  possibli 

consistently  with  the  interests  of  the  charity,  not  to  dii 

appoint  expectations  so  naturally  excited,  or  to  do.  an 

injury  to  the  interests  of  these  gentlemen ;  but  I  am,  i 

the  first  instance^  and  in  preference  to  all  other  consi 

derations,  bound  to  guard  the  interest  of  the  chant 

from  injury,  and  its  funds  from  misapplicadon. 

Any  provisions,  therefore,  of  the  scheme  adopted  i 
1833,  that  may  possibly  have  the  effect  of  applying,  i 
future,  part  of  the  funds  of  the  charity  for  the  benefit  ( 
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the  boarders  in  the  house  of  the  master,  which  can  now 
be  corrected,  must  be  altered  :  and  I  find  several  of  that 
description.     The   boys   so   boarded   in   the   master's 
house  cannot  be  considered  as  in  any  respect  objects 
of  the  charity.     From  the  scholars  of  the  charity,  the 
masters  are  by  the  statutes  prohibited  from  taking  any 
payment,  or  any  reward,  beyond  their  stipend.     The 
boarders  cannot  be  considered  as  scholars  of  the  charity 
for  the  purpose  of  participating  in  its  funds,  without 
submitting  to  all  the  provisions  required  by  the  statutes ; 
and  yet  I  find,  by  the  scheme  of  1833,  that  the  funds  of 
the  charity  are  applied  not  only  in  providing  premiums 
for  such  boarders  as  well  as  the  free  scholars,  but  that 
they  are  also  made  eligible,  for  exhibitions.     The  result 
appears  to  have  been  what  might  have  been  expected. 
Of  twelve  exhibitions,  from   1833  to  1836,  both  inclu- 
sive, eight  have  been  given  to  boarders  and  four  to 
day  scholars,  and  from   1807  to  1836,  fi(ty*seven  to 
boarders  and   twenty-eight   to   day  scholars.     It  was 
observed  that  the  Head  master  and  the  feoffees  appoint 
the  two  examiners,  and  that  the  head  master  and  the 
warden   select  from   among   the  boys  reported  to  be 
qualified,  those  to  whom  exhibitions  are  given.     I  will 
not  suppose  that  there  has  been  any  partiality  in  the 
selection,  but  the  giving  premiums  and  exhibitions  to 
the  boarders  is  not  only  a  misapplication  of  the  charity 
funds,  but  the  day  scholars  have  not  even  a  fair  chance 
in  the  competition  with  strangers  for  the  prizes  intended 
exclusively  for  themselves.    The  superior  advantages  of 
the  boarders,  from  the  constant  and  comparatively  exclu- 
sive attention  of  the  masters,  must  give  them  acquire- 
ments superior  to  those  of  the  poor  day  boys. 
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These  misapplications  of  the  charity  funds  in  favour 
of  the  boarders  are  so  obvious  that  I  propose  making 
them  the  subject  of  a  declaration  in  the  decree.  But 
there  may  be  many  others.     If,  for  instance,  the  various 

masters 
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masters  now  appointed  receive  out  of  the  charity  fundi 
larger  payments  than  they  would  require  if  their  instruc- 
tions were  confined  to  the  day  boys,  the  excess  is  s 
misapplication  of  the  charity  funds.  This,  and  anji 
similar  cases,  must  be  the  subject  of  inquiry  before  the 
Master.  I  also  think  that  that  part  of  the  scheme  which 
excludes  from  the  school  all  children  under  six  years  d 
age,  is  inconsistent  with  the  statutes  which,  in  providing 
for  the  teaching  of  all  infants  who  should  come  to  the 
school  to  learn  their  A,  B,  C,  and  Primer,  clearly  in- 
tended that  the  doors  should  be  open  to  all  children 
capable  of  any  instruction.  I  must  also  observe  that 
the  statutes  point  out  the  proper  application  of  anj 
surplus  of  the  charity  income,  namely,  in  exhibitions  to 
scholars  Who  had  been  brought  up  at  the  school ;  but 
the  scheme  of  1833,  although  it  had  to  dispose  of  a 
surplus  of  2000/.  per  annum,  made  no  addition  to  the 
twelve  previously  existing  exhibitions  of  60L  each* 


Having  felt  called  upon  to  make  these  observations 
upon  some  of  the  provisions  of  the  scheme,  I  am  happy 
in  expressing  my  approbation  of  the  general  spirit  of 
the  system  of  instruction  proposed.  The  object  of  the 
provisions,  in  this  respect,  is  to  preserve  the  integrity  of 
the  establishment  as  a  grammar  school,  but  to  intro- 
duce all  such  other  branches  of  instruction  as  may  be 
useful  to  those  who  seek  the  benefit  of  the  founder's 
bounty ;  and,  as  the  funds  are  ample  for  that  purpose, 
the  object  ought  to  be  so  to  apply  them  as  to  afibrd  to 
the  inhabitants  of  Manchester  the  means  of  gratuitous 
instruction  for  their  children  in  all  branches  of  learning 
and  information  which  may  be  most  likely  to  be  bene- 
ficial to  them,  and  such  I  conceive  to  be  the  object  of 
the  scheme  adopted  in  1833,  and  to  which,  in  that 
respect,  no  well-founded  objection  lias,  I  think,  been 
made ;  but  the  Attorney-General  ought  not,  I  think,  to 

be 
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be  precluded   from  offering    any   suggestions  for    its 
improvement. 

I  propose^  therefore,  to  declare,  that  in  all  future 
appointments  of  feoffees  and  trustees,  regard  should  be 
had  to  the  qualifications  required  by  the  statutes ;  that 
all  children  of  an  age  to  be  capable  of  instruction  are 
entitled  to  be  admitted  into  the  school ;  that  no  part  of 
the  funds  of  the  charity  are  hereafter  to  be  applied 
towards  paying  premiums  or  exhibitions  to  boys  who 
are,  or  have  been,  boarders  in  the  houses  of  any  of  the 
masters,  except  in  continuing  to  pay  exhibitions  already 
granted;  and  that  such  boarders  are  not  in  future  to 
derive  any  benefit  from  the  funds  of  the  charity  in  any 
manner  by  which  the  expenditure  of  such  funds  may  be 
increased.  And  with  these  declarations  refer  it  to  the 
Master  to  approve  of  such  alterations  in  the  scheme 
contained  in  the  Master's  Report  of  1833  as  maybe 
necessary  to  carry  the  same  into  effisct,  and  as  the 
Master  shall  find  to  be  proper  for  the  purpose  of  more 
eflTectually  carrying  into  effect  the  object  of  the  charity, 
regard  being  had  to  the  present  amount  and  particulars 
of  the  property  of  such  charity,  and  the  existing  circum- 
stances of  the  town  and  neighbourhood  oi  Manchester. 


755 


1840. 


The 

Attorney- 

General 

V. 

The  Earl  of 
Stamford. 


The  decree  having  been  drawn  up  in  conformity  with 
that  judgment,  the  Trustees  presented  a  petition  of 
rehearing,  and  the  cause  now  came  on  to  be  reheard 
before  Lord  Chancellor  Lyndhurst. 

Mr.  Bethell  and  Mr.  Mylne  appeared  for  the  Attorney- 
General, 
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The  Earl  of 

STAMFORD.        rpj^^  argument  on  this  occasion  was  directed  chiefly  tfl 
the  following  points :  — 

1.  The  jurisdiction  of  the  Courts  in  this  proceediiig« 
to  vary  the  scheme  settled  upon  the  petition  of  18SS. 

2.  The  eligibility  of  persons,  as  trustees^  who  weri 
not  resident  within  the  parish. 

S.  The  age  at  which  scholars  were  to  be  admisable. 

4.  The  right  of  boarders,  if  admitted  at  ally  to  par- 
ticipate in  the  benefit  of  the  charity,  and  particularly  in 
the  exhibitions. 


1842. 

March, 


5.  The  enlargement  of  the  system  of  educatioa  as 
suggested  in  the  information. 

The  Lord  Chancellor  (Lyndhuni)^  after  stating 
the  grounds  of  his  judgment  on  the  first  three  points, 
in  which  he  concurred  with  the  decision  of  Lord  Cd'^ 
tenham^  proceeded  as  follows :  — 

The  remaining,  and  certainly,  as  Lord  Coiienkam 
stated,  by  far  the  most  important,  consideration  with 
reference  to  the  welfare  of  the  school,  is  that  which 
relates  to  the  boarders.  The  practice  of  taking  boarders 
is  allowed  after  some  hesitation  by  the  Court.  Neither 
party  quarrels  with  that  part  of  the  decree,  and  there- 
fore I  am  not  called  upon  to  inquire  into  it ;  but  there 

IS 
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is  this  restriction  imposed,  and  it  appears  to  me  to  be  a 
most  important  one,  and  requiring  very  serious  atten- 
tion, and  much  caution,  —  that  the  boys  who  are  re- 
ceived into  the  houses  of  the  masters  as  boarders  are 
not  to  be  allowed  to  share  in  the  exhibitions  and  pre- 
miums with  the  other  scholars.  Now,  the  first  thing 
that  strikes  me  is  this,  that  one  very  great  object  in 
sending  boys  from  a  distance  to  be  educated  in  this 
school,  and  to  become  boarders  with  the  masters,  must 
be  the  advantage  of  these  exhibitions  at  the  universities ; 
and  I  cannot  help  thinking  that  it  is  —  I  will  not  say 
altogether,  but  almost  —  nugatory  to  allow  the  masters 
the  privilege  of  taking  boarders,  and  to  refuse  to  those 
boarders  the  privilege  of  sharing  in  the  exhibitions.  I 
think  it  would  defeat  the  very  object  of  taking  boarders, 
and  that  it  was  almost  useless  to  allow  that  practice  to 
be  continued  if  this  restriction  is  to  be  acted  on. 


J841. 

The 
Attorney- 
General 

V, 

The  Earl  of 
Stamford. 


In  the  decree  it  is  provided  that  this  restriction 
shall  not  operate  upon  exhibitions  which  have  already 
been  granted ;  and  one  reason  why  the  practice  of 
taking  boarders  is  allowed  to  be  continued  is,  that 
it  would  be  unjust  to  parties  who  have  accepted  their 
office  upon  an  understanding  that  this  p)rivilege  was 
to  be  continued,  to  take  away  such  privilege.  But 
that  consideration  applies  equally  to  the  boys  who  are 
now  in  the  school.  By  the  decree  of  Lord  Cotteti' 
hamf  exhibitions  already  granted  are  to  be  continued. 
No  doubt  there  are  in  the  school  many  boys  in  the 
situation  of  boarders,  who  have  gone  thither  with  a 
view  to  these  exhibitions,  who  have  resided  for  some 
years  there,  and  who  cannot  be  transferred  with  advan- 
tage to  other  schools;  and  upon  the  same  principle, 
therefore,  upon  which  boarders  are  allowed  to  be  taken, 
—  upon  the  same  principle  that  it  would  be  unjust  to 

3  E  2  disappoint 
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31;  aMP  rnijiux  to 
with  a  view  to 
the  beoefits  which  k£ 
^tttblisfameDt. 


persons  who  I 
to  this  systen 
who  have  ent 
wiwwBtMges  to  dq 
being  place 


It  seems  in  the  argument  tD 
the  boarders  could  not  be 
ihe  charity,  because  they  paid 
Masters,  contrary  to  the  prohibitioc 
foundation.     It  appears  doobtfoL 
ther  this  was  paid  with  respect  to 
that   were   the  subject  of 
But,   without    relying    upon   thisi, 
authorised  by  the  Court,  whicii  kikmm 
tion  to  the  establishment  of 
said  to  be  inconsistent  with  the 
tion ;  the  feoffees,  and,  of  coarse,  tlie 
thorised  by  an  express  clause  at  aoj 
rules. 


oonsid 
otgec 
the  respe 


the  fiKt,^ 
of  ilie  ma 
■   Ifae  sd 


froB  the  s 
kcannc 
cTtbe  ibo 


to  ahei 


As  the  school,  therefore,  was,  bv  the  deed  of  fboi 
tion,  open  to  boys  from  all  counties,  and  wbo  wook 
course,  be  entided,  as  members  of  the  school,  to  si 
in  the  exhibitions,  I  do  not  perceiTe  how  m  pajma 
the  Master,  under  the  sanction  of  the  Court,  can  js 
depriTC  them  of  this  right.  And  the  same  ubsem 
applies  equally  to  the  antecedent  period;  since  d 
payments  were  durii^  more  than  m  hnndred  years  n 
with  the  knowledge  and,  of  coarse,  ooder  the  sane 
of  the  feoSees,  who,  as  I  before  slated,  had  a  po 
under  the  deed  to  make  any  TariatioD  in  thb  respec 
the  original  regulations. 
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I  cannot,  therefore,  help  coming  to  the  conclusion, 
that  the  boarders  are  objects  of  the  charity,  and,  there- 
fore, entitled  to  share  in  the  exhibitions  and  premiums. 

If  I  thought,  on  looking  at  the  evidence,  that  this  led 
to  any  abuse;  if  there  was  any  thing  to  satisfy  me  that 
the  boarders  in  the  houses  of  the  Masters  were  con- 
sidered with  any  peculiar  favour  in  the  elections  for 
these  exhibitions  and  premiums,   I  should   then  con- 
sider it  the  duty  of  the  Court  to  interpose.     But,  from 
the  manner  in  which  the  elections  are  conducted,  and 
adverting  to  the  evidence,  with  one  single  exception  to 
which  I  shall  presently  direct  my  attention,  there  does 
not* appear  to  me  to  be  any  ground  for  suspecting  that 
in  the  choice  that  is  made  from  the  whole  body  of 
scholars  who  are  candidates  for  these  exhibitions,  any 
partiality  is  shown  towards  those  whojare  boarders  in 
the  houses  of  the  Masters.     It  is  true  that,  if  you  look 
to  the  number  of  boys  who  have  received  exhibitions,. 
the  proportion  of  boarders  is  much  larger  than  of  day 
scholars;  and  it  is  inferred,  from  that  circumstance, 
that  some  abuse  exists  in  the  selection.     But  it  appears 
to  me,  that  that  observation  is  altogether  inconclusive, 
for  many  reasons.    Undoubtedly  the  proportion  is  much 
larger,  and  any  body  who  reflected  upon  it  beforehand 
would  be  satisfied  that  it  must  be  so^  for  reasons  which 
are  quite  obvious.     In  the  first  place,  boys  coming  from 
a  distance  would  in  all  probability  be  better  prepared, 
because  they  are  sent  generally  with  a  view  to  the  univer- 
sities and  the  learned  professions:  and  earlier  in  life, there- 
fore, their  attention  would  be  directed  to  subjects  which 
are  principally  cultivated  in  schools  of  this  description.  In 
the  next  place,  boys  who  are  intended  for  the  learned 
professions  would  stay  longer  at  the  school,  and  for  that 
reason  would  be  much  better  prepared  to  be  candidates 
for  the  exhibitions.     In  the  third  place,  it  is  obvious 

3  E  3  that. 
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that,  in  a  town  like  Manchesler^  the  great  majorit 
persons  would  send  their  sons  to  this  schooli  wit 
view  to  their  obtaining  such  general  education  as  mi 
fit  them  for  being  afterwards  employed  in  trade,  mi 
Pictures,  and  commerce,  and  without  any  idea  of  send 
them  to  the  univeraities.  No  doubt  a  large  proport 
of  the  scholars  enter  the  school  without  any  sacb  i 
ject.  It  is,  therefore,  clear  that  yon  cannot,  at  tbefi 
view,  come  to  any  conclusion  whatever  from  the  nasil 
of  exhibitions  given  to  boarders  being  greater  in  pi 
portion  than  the  number  given  to  day  scholars. 

Still,  however,  the  question  is  one  of  so  Diu<:h  impoi 
ance,  that  I  do  not  think  I  ought  to  decide  it  at  410 
upon  the  information  already  before  me.  I  prapo 
therefore,  at  present,  to  omit  that  part  of  the  declarati 
in  the  decree  nJiich  relates  to  exhibitions,  and  to  rd 
it  to  the  Master  to  inquire  under  what  restrictions,  ai 
subject  to  what  limitations,  the  High  master  and  nndc 
master  should  be  allowed  to  receive  boarder^  in  tbi 
houses.  By  that  means  I  shall  be  enabled,  when  tl 
cause  comes  back,  to  decide  whether  it  is  proper  to  h 
pose  any  such  restriction,  as  that  which  my  learned  pr 
decessor  has  in  the  first  instance  imposed,  with  respe 
to  this  part  of  the  case. 


There  are  many  persons  who  seem  disposed  to  coi 
sider  that,  in  a  place  like  Manchester^  the  character  < 
this  school  ought  to  be  entirely  changed,  and  that 
ought  to  be  devoted  exclusively  to  commercial  purpose 
I  should  very  much  lament  such  a  change,  because  tb 
tendency  of  different  pursuits  is  to  form  men  into  classe 
and  it  is,  therefore,  I  think,  of  the  utmost  importano 
for  the  purpose  of  obviating  that  great  inconvenienc 
that  we  should,  as  far  as  possible,  all  of  us  be  brougi 
up  according  to  one  general  system  of  education ;  an 
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no  system  of  education  is  better  for  the  purposes  of 
refining  and  humanizing  the  manners  of  a  nation  than 
a  system  of  literature  founded  upon  classical  learning. 

There  is  another  consideration,  also,  connected  with 
these  establishments,  that  they  are  the  avenues  by 
which  the  humbler  classes,  by  industry,  activity,  and 
intelligence,  can  force  their  way  into  the  highest  situ- 
ations of  the  state;  and  by  furnishing  the  means  of 
uniting  at  an  early  age  the  upper  and  lower  classes, 
they  tend  to  bind  together  by  the  strongest  ties  the 
whole  system  of  society.  For  this  reason  I  should 
r^ret  any  substantial  change  being  made  in  the  sys- 
tem upon  which  this  institution  is  at  present  con- 
ducted. 
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Therefore  the  only  alteration  that  I  shall  make,  and 
which  I  consider  absolutely  necessary  to  make  in  this 
instance,  is,  to  omit  for  the  present,  at  least,  the  declar- 
ation relative  to  exhibitions,  and  to  direct  such  reference 
to  the  Master  upon  that  subject  as  I  have  mentioned. 


S  E  4> 
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Afarck  1 1.     ATTORNEY-GENERAL  v.  BOVILL  and  Othen.(fl 


Semble.     A 
decree,  con- 
taining a  de- 
claration as  to 
the  proper 
mode  of  ap- 
plying the  in- 
come of  a 
charity  estate 
with  reference 
to  the 
founder's 
deed,  need 
not  be  re- 
heard, in  order 
to  enable  the 


Tl  Y  an   indenture   of  feoffment,   dated  the  28th  o 
February  1552,  William  Breton^   in  consideratioi 
of  160/.   paid  to  him   by  the  churchwardens  of  tb 
parish  of  SL  Clement  DaneSy  enfeoffed    and   confimiec 
unto  and  to  the  use  of  John  Browne  and  eleven  othe 
parishioners  and  inhabitants  of  the   said  parish,  an 
their  heirs,  his  twelve  messuages  with  the  appurtenances 
and  his  close  and  void  piece  of  ground  with  the  appar 
tenances,   and   his   cottage  and   tenement,   called  th 
Slaughter-house,   situate    near   the   said    tweWe   mes 
Court,  on  the    suages,  to  the  intent  that  they  should  yearly  **  pay  tbi 
subsequent  in-  same  "  to  the  churchwardens  of  the  said  parish  for  tin 

time  being,  to  be  distributed  in  alms  by  the  church 
wardens  amongst  twelve  poor  people  in  the  said  parisi 
for  the  time  being  abiding  and  inhabiting,  and  wh< 
within  the  same  parish  by  the  space  of  twelve  years  ha< 
been  abiding  and  inhabiting  in  honest  fame  and  opinion 
every  week  or  every  month,  as  it  should  seem  best  ii 
that  behalf,  by  the  discretion,  consent,  and  oversight  o 

twelve 


formation,  to 
make  a  dif- 
ferent pro- 
spective de- 
claration in 
reference  to 
the  same 
question. 

Observa- 
tions on  the 
doctrine  of 
limiting  the 
participants  in 
a  fund  de- 
voted to  the 
poor  of  a 
parish,  to 


has  been  prepared  after  com- 
munication with  one  of  tb 
Counsel  engaged  in  it,  and  wit! 
the  assistance  of  the  8hort4ian( 
writer's  notes  of  what  passed  s 
the  hearing. 


(a)   A  report    of   this  case 

(which  was  decided  by   Lord 

Cottenham  C.  before  the  present 
those  who  are  Reporter  entered  upon  his  duties 
not  in  receipt    jn  that  capacity),  having  been 

rehef^^**"*  .     ^""^q^^n^^y  ^^^  ^°''  ^y  ^«  ^^^ 
Semble,    A    Session,  the  present  note  of  it 

sounder  rule 

is  to  administer  the  charity  according  to  the  ordinary  rule,  and  leave  to  chano 

to  what  extent  it  may  operate  to  the  relief  of  the  poor  rate. 

The  order  of  reference  to  approve  of  a  scheme,  m  such  a  case,  cont^ned  a  speda 
authority  to  the  Master  to  include  provisions  for  educating,  clothing,  and  ap 
prcnticing  the  children  of  the  poor,  advancing  sums  by  way  of  loan,  &c. 

Sketch  of  scheme  pursuant  to  such  order. 
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twelve  honest,  good,  and  discreet  parishioners,  who  had 
formerly  borne  the  office  of  churchwarden  of  the  said 
parish,  and  by  the  consent  of  the  greater  number  of 
them :  and  to  the  intent  that  whenever  all  the  said 
feoffees  but  four  or  three  should  be  dead,  the  survivors, 
at  the  recjuest  of  the  churchwardens,  or  of  twelve 
parishioners  having  formerly  filled  the  office  of  church- 
warden, should  make  a  like  feoffment  of  the  trust 
premises  to  twelve  or  ten  other  persons,  good,  honest, 
and  discreet  parishioners,  to  hold  to  them  and  tlieir 
heirs  to  the  same  intents  and  purposes,  and  with  the 
like  clauses  in  the  same  deed  to  be  contained,  as  were 
specified  and  contained  in  the  now  stating  indenture. 


1840. 


The 

Attornby- 

Gembral 

r, 

BOVILL. 


For  some  time  after  the  founding  of  the  charity  the 
income  of  it  was  not  more  than  sufficient  for  the  relief 
of  twelve  poor  persons;  but  in  the  course  of  the  seven- 
teenth century,  both  the  number  of  the  poor  in  the 
parish  and  the  income  of  the  charity  estate  having 
greatly  increased,  certain  almshouses  were  erected  out 
of  the  funds  for  twelve  poor  women,  and  the  benefit  of 
the  charity  was  extended  to  the  poor  of  the  parish  at 
large. 


By  a  decree  of  the  Commissioners  of  Charitable  uses, 
dated  the  7th  of  February  1701,  after  reciting  that  the 
Commissioners  were  fully  satisfied  that  the  true  meaning 
of  the  deed  of  feoffment  was,  that  the  whole  of  the  rents 
and  profits  should  be  laid  out  and  disposed  of  amongst 
the  poor  of  the  parish,  and  to  no  other  use  whatever, 
it  was  decreed,  to  the  intent  that  all  future  misapplir 
cations  might  be  prevented,  and  that  the  charity  reve- 
nues might  be  rightly  applied  for  the  poor  of  the  parish, 
and  that  the  number  of  poor  to  be  relieved  there- 
with might  from  twelve  be  enlarged  to  as  many  as  the 
rents  and  profits  would  annually  relieve,  that  the  trus- 
tees 
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tees  for  the  time  being  should  pay  the  rents  and  profit 
to  the  churchwardens  of  the  parishi  to  be  distributed  I 
alms  every  week  or  every  month  to  and  amongst  sud 
poor  people,  of  honest  fame  and  opinion  and  who  hai 
resided  twelve  years  in  the  parish,  as  by  the  said  tras 
tees»  and  ten  or  twelve  other  of  the  most  substantia 
inhabitants  should  be  appointed  to  receive  the  same 
and  that  the  churchwardens  should  yearly  or  oftene 
account  to  the  trustees,  as  therein  mentioned^  for  thai 
receipts  and  disbursements  in  respect  of  such 


Between  the  date  of  that  decree  and  the  year  181^ 
several  deeds  were  executed  for  the  appointment  o 
new  trustees,  by  some  or  one  of  which  deeds  certaii 
trusts  were  declared  at  variance  with  the  terms  of  tb 
original  deed  of  feoffment,  it  being  by  such  trosti 
directed  that,  after  providing  for  the  support  of  th 
almswomen,  the  trustees  should  account  for  and  paj 
over  the  residue  of  the  income  to  the  parish  vestryy  U 
be  applied  to  the  public  use  and  benefit  of  the  parish, 
either  in  repairing  the  church,  or  in  such  other  uses 
as  occasion  might  require. 


In  the  year  1814,  there  being  a  sum  of  about  80(Mtf. 
in  the  hands  of  the  trustees,  arising  from  aocumo- 
lations  of  the  rents  of  the  estate,  part  of  which  it  was 
proposed  to  apply  to  the  repair  of  the  parish  church, 
an  information  was  filed  by  the  Attorney*GeneraI  at 
the  relation  of  certain  of  the  parishioners  for  the  pur- 
pose of  obtaining  the  sanction  of  the  Court  to  such 
appropriation*  That  information  came  on  to  be  heard 
before  Sir  WilUam  Granty  M.  R.,  when  a  decree  was 
made,  dated  the  6th  February  1816,  by  which  it  was 
declared  that  the  rents  of  the  estate  ought  to  be  laid 
out  and  disposed  of  amongst  tlie  poor  of  the  parish,  and 
to  no  other  use,  according  to  the  decree  of  the  Commis- 
sioners 
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sioners  of  Charitable  uses,  dated  the  ?th  February  1701» 
and  that  the  trusts  contained  in  the  last  mentioned 
deeds,  being  contrary  to  that  decree,  were  therefore  null 
and  void ;  and  it  was  ordered  that,  after  paying  to  the 
churchwardens  as  much  of  the  rents  and  profits  of  the 
estate  as  should  be  sufficient  for  the  support  of  the 
twelve  alms  women,  and  for  keeping  the  almshouses  in 
repair,  the  trustees  should  pay  the  surplus  of  such  rents 
to  the  overseers  of  the  poor  of  the  parish,  to  be  by  them 
applied  to  the  use  of  the  poor  of  the  said  parish :  and, 
after  providing  for  the  payment  of  the  costs  of  the  suit 
oat  of  certain  sums  of  stock  which  were  standing  to  the 
credit  of  the  cause,  amounting  to  about  10,000/.,  it  was 
ordered,  <<  by  consent,"  that  it  sum  of  4000/.,  part  thereof, 
should  be  paid  to  the  then  churchwardens,  to  be  by  them 
applied  in  discharge  of  the  necessary  expenses  of  re- 
pairing the  church,  excepting  the  chancel.  And  it  was 
ordered  that  the  residue  of  the.  said  sums  of  stock  should 
be  paid  to  the  overseers  of  the  poor  of  the  parish,  or 
any  two  of  them,  to  be  by  them  applied  for  the  relief  of 
the  poor  of  the  parish. 
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From  the  date  of  that  decree  the  sum  of  1000/.  out 
of  a  gross  revenue  of  about  S500U  was  yearly  applied 
in  support  of  the  almshouses,  and  the  rest  was  paid  to 
the  overseers  of  the  poor,  by  whom  it  was  carried  to  the 
general  account  of  the  poor  rate. 


In  the  year  18S7  this  information  was  filed  on  the 
certificate  of  the  Charity  Commissioners,  against  the 
churchwardens  and  the  overseers  of  the  parish,  insist- 
ing that  such  application  of  the  sums  so  paid  to  the 
overseers  was  at  variance  not  only  with  the  trusts  of 
the  deed  of  feoffment,  but  with  the  true  intent  and 
noleaning  of  the  decree  of  1816,  being,  in  effect,  an 
appropriation  of  the  funds,  not  for  the  benefit  of  the 

poor, 
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pooFi  but  for  the  relief  of  those  who  were  liable  to  ih 
poor  rate ;  and  praying  that  such  abuse  might  be  ccn 
rected,  and  that  a  scheme  might  be  settled  for  the  futoi 
management  of  the  charity,  and  for  the  distribatio 
of  the  income  among  the  poor  of  ihe  parish.  Tl 
information  related  also  to  other  charities  in  the  san 
parish,  which  had  been  similarly  dealt  with. 

On  the  hearing  of  the  cause  before  the  Master  of  d 
Rolls,  his  Lordship  dismissed  the  information  as  to  d 
property  comprised  in  the  decree  of  the  6th  Febnm 
1816,  considering  himself  precluded,  by  the  terms  < 
that  decree,  from  giving  directions  as  to  the  applicatio 
of  the  income  of  that  property. 

Against  that  part  of  the  decree  the  Attomey-Genen 
appealed.  The  appeal  came  on  to  be  heard  before  Lor 
Chancellor  Cottenham. 

Mr.  Richards  and  Mr.  Bbmty  for  the  Attomej 
General. 

Mr.  Wigram  and  Mr.  Sharpe^  for  the  Defendants. 

The  first  question  was,  whether  the  Court  could  direc 
a  scheme,  or  otherwise  interfere  with  the  present  mod 
of  administering  the  charity,  without  rehearing  the  dc 
cree  of  1816,  it  being  contended,  on  the  part  of  th 
Respondents,  that  the  application  of  the  funds  now  com 
plained  of  was  in  conformity  with  that  decree. 

Upon  that  question. 

The  Lord  Chancellor  said,  I  cannot  concur  ii 
the  opinion  that  I  am  precluded. by  the  decree  of  181) 
from  doing  any  thing  that  may  now  be  proper  to  b 
done  for  the  due  regulation  of  this  charity.     And  I  ar 
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also  of  opinion  that  that  decree,  even  if  I  were  bound 
by  it,  does  not  contain  any  thing  which  would  preclude 
me,  because  when  I  find  the  Master  of  the  Rolls  in 
1816  declaring  that  the  rights  of  those  who  were  en- 
titled to  the  benefit  of  the  charity  were  to  be  regulated 
by  the  decree  of  1701,  and  afterwards  directing  the  sur- 
plus to  be  paid  to  the  overseers,  I  must  consider  his 
intention  to  have  been  that  it  was  to  be  so  paid  for  the 
purpose  of  being  applied  according  to  the  right  which 
was  previously  declared.  The  reason  for  transferring  the 
distribution  from  the  churchwardens  to  the  overseers  was 
probably  that  the  churchwardens  had  abused  the  trust. 
The  difficulty  is  that  which  has  occurred  in  other  cases, 
how  to  regulate  the  application  of  the  money  so  as  not  to 
relieve  the  poor  rates.    I  think  there  must  be  a  scheme* 
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A  question  then  arose  whether  any,  and  what,  decla- 
ration should  now  be  made  for  the  guidance  of  the 
Master  in  settling  the  scheme ;  it  being  contended,  on  the 
part  of  the  Attorney-General,  that  the  matter  should 
go  to  the  Master  unfettered  by  any  declaration  except 
that  which  had  been  sanctioned  by  previous  decisions  (a) 
of  the  Court  in  other  cases, — viz.  that  the  benefit  of  the 
charity  should  be  confined  to  those  inhabitants  of  the 
parish  who  should  not  be  receiving  parochial  relief; 
and  it  was  also  suggested  that  the  condition  of  twelve 
years'  residence  in  the  parish  should  be  adhered  to, 
inasmuch  as,  although  not  required  by  the  decree  of 
1701  (&),  it  might  be  a  means  of  preventing  the  mis- 
chief. 


(a)  Attomeif'General  v.  Price, 
3  Aik.  108. ;  Attomey'General 
y.  Clarke^  Avib,  422. ;  Grieves 
▼.  Case,  4  B.  C.  C.  67. ;  At- 
tomt^General  v.  Ward,  3  Ves, 
327.  ;  Bishop  of  Hereford  v. 
Adams,  7  Ves.  324. ;   Attorney" 


General  v.  Corporation  of  Exeter ^ 
2  Buss.  45.,  3  Buss.  395. 

(6)  This  representation  ap- 
pears to  have  been  made  at  the 
bar,  but,  it  should  seem,  erro- 
neouslv. 
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chief,  which  might  otherwise  arise,  of  poor  person 
coming  to  settle  in  the  parbh  for  the  sole  purpose  c 
enjoying  the  charity. 

In  the  course  of  the  discussion, 

The  Lord  Chancellor  said  —  I  am  a  good  de 
fettered  by  the  decisions  which  have  taken  place  wil 
respect  to  persons  receiving  parochial  relief  not  bein 
proper  objects.  If  I  had  not  those  decisions  to  conten 
with,  it  appears  to  me,  with  respect  to  this  particuli 
case,  that  the  course  would  be  to  select  proper  objects  i 
thb  charity  without  regard  to  whether  it  would  opera! 
to  the  relief  of  the  poor  rates  or  not ;  for,  either  direct! 
or  indirectly,  it  must  so  operate,  in  wliatever  manner  tt 
funds  may  be  applied.  I  am  inclined  to  think  that  tli 
right  course  is  between  the  two  that  have  been  soj 
gested — not  to  make  the  poor  rate  the  fund  to  receifi 
but  to  administer  the  charity,  and  to  leave  to  chance  I 
what  extent  it  may  operate  to  the  relief  of  the  poc 
rates. 

As  to  the  twelve  years*  residence,  it  is,'  no  doubt,  on 
of  the  conditions  in  the  deed  of  1552,  but  it  is  not  i 
the  decree  of  1701 ;  and  it  does  not  appear  to  me  thi 
there  is  any  reason  why  I  should  be  anxious  to  restoi 
tliat. 


By  the  decree  ultimately  made,  it  was  declared  thi 
no  part  of  the  income  of  the  charity  was  applicabi 
or  ought  to  be  carried,  to  the  account  of  the  poor  rate 
of  the  parish ;  and  it  was  referred  to  the  Master  t 
approve  of  and  settle  a  proper  scheme  for  the  appli 
cation  and  distribution  of  the  income  of  the  charit] 
regard  being  had  to  the  indenture  of  the  28th  Februar^ 
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1552,  and  to  the  decfee  of  the  7th  Fehruary  1701,  and 
to  the  declaration  aforesaid ;  and,  in  settling  such  scheme, 
he  was  to  be  at  liberty  to  include  therein,  if  he  should 
see  fit,  a  provision  for  the  education  of  the  children  of 
the  poor  residing  in  the  said  parish,  either  by  aiding  the 
existing  schools  of  the  said  parbh,  or  by  the  establish- 
ment of  new  schools  there,  or  for  both  such  purposes, 
and  for  the  clothing  and  apprenticeship  of  such  number 
of  the  children  of  the  poor  residing  in  the  said  parish 
as  he  might  think  right ;  and  also  a  provision  for  the 
distribution,  by  way  of  loan,  of  such  part  of  the  in- 
come as  he  might  think  right,  to  poor  persons  residing 
in  the  said  parish;  and  he  was  also  to  ascertain  and 
report,  whether  any,  and  what  increase  ought  to  be  made 
to  the  sums  then  payable  to  the  persons  residing  in  the 
almshouses ;  and  he  was  to  approve  of  a  scheme  for  the 
appointment  and  keeping  up  of  a  sufficient  number  of 
substantial  householders  as  trustees  for  carrying  into 
effect  such  scheme  as  he  might  approve  of. 


1840. 


The  scheme  as  settled,  and  afterwards  sanctioned  by 
the  Court,  provided  for  the  application  of  the  funds  and 
Income  of  the  charity  to  the  following  purposes,  subject 
to  certain  conditions  and  regulations  respectively — 300/. 
per  annum  out  of  the  income  towards  the  support  of  the 
parochial  charity  schools.  A  sum  not  exceeding  800/. 
out  of  the  funds,  if  necessary,  for  the  enlargement  of 
such  schools.  A  sum  not  exceeding  1500/.,  out  of  the 
same  funds,  for  the  erection  of  infant  schools,  to  be 
open  to  the  children  of  all  the  poor  inhabitants  of  the 
parish,  between  the  ages  of  two  and  seven :  and  a  sum 
of  400/.,  from  the  income,  for  the  support  of  such  schools. 
Such  sum  as  the  Master  should  approve  for  the  pur- 
chase of  a  site  for,  and  the  establishment  of,  a  commer* 

cial 
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cial  school,  for  the  children  of  the  same  class,  sub 
to  the  payment  by  each  child  of  155.  every  quai 
And  the  sum  of  600/.  per  annum,  out  of  the  income, 
the  support  of  such  school.  The  sum  of  200L 
annum  for  apprenticing  children  of  poor  bousehol 
in  the  parish.  Certain  sums,  amounting  togethe 
700/.  per  annum,  out  of  the  income,  as  annual  d< 
tions  to  several  hospitals  and  societies  for  the  relic 
the  sick  in  the  parish,  with  liberty  to  the  managei 
withdraw  such  donations,  or  any  of  them,  and  apply 
same  to  some  other  of  the  charitable  objects  thei 
provided  for.  The  stipends  of  the  inmates  of  the 
isting  almshouses  to  be  increased  to  S0/«  Such  a 
as  the  Master  should  approve  for  the  purchase  • 
site  for,  and  the  erection  of,  forty  new  almshouse 
lieu  of  the  existing  ones,  for  the  reception  of  i 
poor  persons,  twenty  men  and  twenty  women,  sul 
to  certain  qualifications  as  to  previous  residence 
payment  of  rates  in  the  parish.  If  any  surplu 
income  should  remain  after  answering  the  purp 
before-mentioned,  such  surplus  was  to  accumulat 
compound  interest,  for  the  purpose  of  creating  a 
served  fund  of  8000/.  to  answer  extraordinary  coi 
gencies,  and  subject  thereto,  and  to  keeping  up  s 
fund  from  time  to  time  when  reduced  by  expenses 
frayed  out  of  it,  the  surplus  was  to  be  applied,  to  the 
tent  of  not  more  than  210/.  in  any  one  year,  in  the  | 
ment  of  premiums  of  from  10/.  to  15/.,  to  persons  dc 
the  receipt  of  parochial  relief,  and  eligible  for  the  al 
houses,  but  not  being  inmates  thereof. 
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SHARP  i;.  DAY  and  Others.  ^^J^' 

^THHIS  was  an  appeal  from  an  order  of  Vice-Chan-   A  member  of 
cellor    Knight  Bruce^   overruling  a  general   de-  committee  of 

murrer  to  the  bill.  an  abandoned 

railway 
scheme, 

The  bill  stated  that  the  Defendant  Day,  having  in  af*^^^,^*^ 
conjunction  with  several  other  persons  proposed  to  form  been  brought 
a  partnership  or  Company  for  making  a  railway,  to  be  ^^  ^^  ^ 
called  the  East  Riding  Junction  Railwau,  issued  a  pro-  alleged  to  be 

also  a  member 

spectus  on  the  1st  of  October  1845,  in  which  the  names  ofthecom- 

of  himself  and  the  other  Defendants,  who  were  ten  in  ?!!"®®»^^?^  * 

bill  on  behalf 

number,  together  with  other  persons  to  the  number  of  of  himself  and 
thirty-six,  were  published  as  forming  the  provisional  ^ng'|j|^^^' 
committee,  and  stating  that  the  capital  would  consist  ested  as 
of  350,000/.  in  17,500  shares  of  20/.  each,  on  which  a  ^^^  company, 
deposit  of  2/.  2s.  was  to  be  paid,  and   that  the   sub-  except  the 

Defend&nts 

scribers  would  be  held  liable  only  to  the  extent  of  the  (^ho  con-  ' 
first  deposit,  until  an  Act  of  Parliament  should  be  ob-  *j*^®jl,^/ 

■^  ,  the  PJain- 

tained,  and  afterwards  only  to  the  amount  of  their  sub-  tiffin  the 
scriptions;  and  subjoining  the  usual  form  of  application  ^>on?°« 
for  shares.     That,  shortly  after,  the  Plaintiff  was  applied  members  of 
to  by  the  Defendant  Day  to  become  a  partner  in  the  Com-  ^^^^1^  ?2 
pany,  and  a  member  of  the  provisional  committee,  and  shares  had 

.         ever  been  al- 
tnat,   lotted,  but 
that  various 
sums  had  been  contributed  by  several  members  of  the  committee,  whose  names  the 
Plaintiff  did  not  know,  pursuant  to  a  resolution  of  their  board,  in  trust  for  the  liqui- 
dation of  the  liabilities  of  the  company,  and  that  the  Defendants  had  received  those 
sums  and  also  other  property  of  the  company,  and  were  misapplying  them ;  and 
praying  that  the  same  mignt  be  properly  applied  in  discharge  of  the  li^ilities  of  the 
company,  the  Plaintiff  being  willing  to  pay  his  due  proportion,  and  that  the  out- 
standing property  of  the  company  mi^t  be  got  in  and  that  the  action  might  be 
restrained.    Held  (reversing  tne  decision  below),  that  as  the  alleged  contributions 
appeared  to  be  purely  voluntary  the  Plaintiff  had  no  right  to  interfere  with  or  ask 
any  relief  in  respect  of  them,  at  all  events  in  the  absence  of  the  parties  by  whom 
they  had  been  made ;  and  a  demurrer  for  want  of  parties  was  on  that  ground  allowed. 

Vol.  I.  3  F 
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1 846.  that,  relying  on  the  statement  contained  in  the  prospectus, 
and  on  the  Defendants  being  and  continuing  to  be  such 
partners,  he  agreed  to  do  so,  and  his  name  was  accord- 
ingly advertized  as  one  of  such  provisional  committee. 
That  about  the  same  time,  Day  undertook  to  act  as 
temporary  secretary  to  the  Company  without  salary. 
That  applications  were  made  by  many  persons  for 
shares,  but  that  no  shares  had  yet  been  allotted  either 
to  such  applicants  or  to  the  Plaintiff,  or  the  other 
members  of  the  provisional  committee. 

That  several  meetings  of  the  committee  were  held,  at 
which  the  Plaintiff  attended,  and  plans  and  sections  were 
made,  and  some  other  works  done  for  the  purpose  of 
carrying  the  project  into  effect:  but  that  at  a  meeting  of 
the  committee  held  on  the  8th  ot  December  1845,  it  was 
resolved  by  a  majority  that  the  scheme  should  be  aban- 
doned, and  that  the  expenses  which  had  then  beai 
incurred  should  be  ascertained,  and  the  amount  of 
them  paid  by  contributions  among  the  members  of  the 
committee,  and  that  10/.  should  be  immediately  paid  by 
eaqh  member  as  a  first  instalment,  and  the  Defendants, 
other  than  Day^  were  appointed  as  an  audit  committee, 
to  take  the  accounts.  That  certain  sums  of  money 
were  accordingly  paid  pursuant  to,  and  for  the  pur^ 
poses  of,  those  resolutions,  to  or  for  the  use  of  the  De- 
fendants in  trust  for  and  towards  the  liquidation  of  the 
liabilities  of  the  company. 

That  on  the  30th  of  December^  another  meeting  of 
the  provisional  committee  was  held  (but  at  which  the 
Plaintiff  was  not  present),  at  which  the  audit  committee 
made  their  report,  when  it  appearing  that  the  liabilities 
of  the  Company  amounted  to  1545^,  it  was  resolved  that 
each  member  of  the  provisional  committee  should  be 
called  upon  to  pay  his  quota  30/.  into  a  certain  bank 

to 
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to  the  account  of  the  Defendants,  who  were  authorized  1846. 
to  discharge  thereout  the  bills  passed  by  the  audit  com- 
mittee. That  at  the  time  when  that  resolution  was 
passed,  there  were  eighty-three  membefs  of  the  pro- 
visional committee,  the  amount  of  whose  contributions 
at  SOL  a-piece  would  be  2490/.,  and  therefore  more 
than  sufficient  to  pay  the  sum  of  1545/.,  which  was  the 
total  amount  of  the  debts  and  liabilities  of  the  company. 

The  bill  then  stated,  that,  in  pursuance  of  the  said 
several  resolutions,  divers  sums  of  money  had  been  paid 
to,  and  for  the  use  oC  the  Defendants  in  trust  for  dis- 
charging the  said  debts  and  liabilities;  and  that  the 
Defendants  had  possessed  themselves  of  other  property 
of  the  company  applicable  to  the  discharge  of  the  lia- 
bilities thereof,  and  that  they  bad  discharged  thereout 
all  such  liabilities  except  the  sum  of  220/.  alleged  to  be 
due  to  the  solicitor  of  the  company,  and  45/.  claimed 
by  Day  to  be  due  to  him  for  his  expenses  as  secretary : 
but  that  they  had  a  residue  of  trust  monies  in  their 
bands  more  than  sufficient  for  the  discharge  of  both  those 
claims. 

That,  under  those  circumstances,  the  Plaintiff  had 
refused  to  pay  the  30/.  mentioned  in  the  resolution  of 
the  SI  St  of  Decetnber,  but  that  he  was,  and  had  always 
been,  ready  to  pay  his  fair  proportion  in  discharge  of 
the  liabilities  of  the  Company,  and  that  he  had  re- 
quested the  Defendants  to  apply  the  monies  now  in 
their  hands  in  payment  of  the  remainder  of  such  lia- 
bilities, and  to  ascertain  what  was  the  sum  fairly  payable 
by  him  as  his  contribution  towards  reimbursing  the 
parties  by  whom  those  monies  had  been  advanced,  and 
to  inform  him  of  the  names  and  addresses  of  such  per- 
sons, and  to  whom  his  contribution  ought  to  be  paid : 
but  that  they  had  refused  to  comply  with  such  request, 
and  that  in  consequence  of  the  PlaintifTs  refusal  to  pay 

3  F  2  the 
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1846.        the  SO/.9  the  Defendant  Day  had,  in  concert  with,  and 

^^  at  the  instigation  of,  the  other  Defendants,  brought  an 

V.  action  against  the  Plaintiff  for  his  said  demand  of  452i, 

iir  which  action  he  had  recovered  a  verdict  for  that 

amount,  with  leave  to  the  Plaintiff  to  move  to  enter 

a  nonsuit. 

The  bill  then  charged  that  Dmf  had,  notwithstanding 
his  undertaking  the  office  of  secretary,  never  ceased  to 
be  a  member  of  the  provisional  committee,  and  that 
the  amount  of  his  demand,  as  secretary,  if  due  at  all, 
was  due  not  from  the  Plaintiff  individually,  but  ftom 
the  Company  collectively,  and  was  payable  out  of  the 
monies  so  as  aforesaid  in  the  hands  of  the  Defendants, 
and  that,  in  fact,  his  bill  was  one  of  those  which  had 
been  passed  by  the  audit  committee,  and  that  the  other 
Defendants  had  made  themselves  responsible  for  the 
payment  of  it,  and  had  set  apart  a  portion  of  the  trust 
monies  in  his  hands  to  provide  for  it,  and  also  for  the 
costs  of  the  action  in  case  it  should  fail. 

The  bill  further  charged,  that  the  Defendants  had 

wasted  and  misapplied  the  monies  so  paid  and  held  as 

aforesaid  in  trust  for  payment  of  the  liabilities  of  the 

Company,  and  that  they  intended  further  to  misapply 

them  in  payment  of  gratuities  to  the  engineer  of  the 

Company,  and  in  other  ways.     That  the  members  of  the 

provisional  committee  were  eighty-three  in  number  or 

more,  and  that  there  were  many  persons  other  than 

the  Plaintiff  and  the  Defendants  who  were  partners  in 

the  company,  but  that  the  Plaintiff  was  unable  to  set 

forth  who  such  persons  were,  and  that  if  known,  thqf 

were  too  numerous  to  be  conveniently  made  parties  to 

the  suit :  but  that,  so  far  as  t^ey  or  either  of  them  had 

any  interest  in  the  matters  therein  mentioned,  or  in  the 

relief  thereby  prayed,  their  interests  were  the  same  as 

the  Plaintiff's. 

The 


CA^L^  : 

to  the  accouiii  o'  ;;;:  Z'^:-^ 
to  tliseharge  thfv. . 
tiiitiee.  That  a:  i:-  ;;:.. 
passed,  there  vtr-.  i.::- 
visional  commititt.  i::-.  _: 
at  30/.  a-piece  w;l.,.  - 
tlian  sufficient  ;:  :  -■  : 
total  amount  of  liit  ■^■.-.■.   . 

The  bill  then  sil:--    ■.. 
several  resolutio::^.  J  ■-■ 
to,  and  for  the  us:  j.    '.." 
charging  the    s>biC   '-''.;.     . 
Defendant!!  hiid  :i;>»^;—.- 
of  the  companv  a;i;<..-.-:  - 
bilities  thereof,  aii-.    :::l 
all  such  liabiiiii«v  •^^-r:    . 
due  to  the  soliciiu-   .     . 
by  Day  to  ht  dije  v   :  u 
but  that  thev  hai   .   i^:.. 
hands  more  that.  buri»->-: 
claims. 


That,  under  umr-  >.- 
refused  to  p8\  lie.  s-..  . 
the  Slst  of  DeLomft  ..-. 
been,  ready  U>  ^  w.  ^ 
the  liabiliiin  0!  te  ;^, 
quetted  die  JiAa^m.  , 
tbnr  hwdb 
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to  -the  suit,  and  that,  at  all  events,  Uiose  who  « 
Stated  to  have  contributed  ought  to  be  so. 

On  the  hearing  of  the  appeal. 

Mr.  BetheU  and  Mr.  FoUettt  appeared  for  the 
pellants. 

Mr.  Party  and  Mr.  Kem/on,  for  the  Respondent. 

For  the  Appellants  it  was  argued,  that  though  the 
spoke  throughout  of  a  partnership  or  Company,  it 
not  state  a  case  of  actual  partnership,  but  merel; 
proceedings  preliminary  to  the  formation  of  one, 
that  in  that  state  of  things  there  was  no  common 
bility  for  the  expenses  incurred  in  promoting  the 
dertaking,  either  between  the  intended  shareholdei 
such,  Fox  V.  Clifton  (a).  Wood  v.  Duke  of  Arg^ 
or  between  the  members  of  ^e  prorisional  commit 
for  that  the  mere  circumstance  of  the  names  of  cei 
persons  being  associated  bother  in  advertisement 
forming  that  body  (which  was  the  only  thing  sugge 
by  the  bill  as  connecting  these  parties  together]  did 
establish  such  a  privi^  between  them  as  would  et 
any  one  or  more  to  file  a  bill  against  the  rest  for 
tribution  ;  and  that  at  all  events  a  bill  for  that  pur 
could  not  be  sustained  without  bringing  all  the  pa 
liable  to  contribute,  individually  before  the  G 
Hidiens  v.  Cw^rrtw  (t),  Richardson  v.  Hastings 
If  it  should  be  said,  that  this  was  not  a  bill  for  conti 
tion,  but  for  administration  of  a  trust  fund,  the  ani 
was,  that  although  the  bill  stated  that  the  sums 
tributed  had  been  received  by  the  Defendants  in  I 


(a)  6  Bing.  776. 

(b)  6  Matt,  t  Gr.  9SS. 


(e)  i  Rui*.  56S. 
(<Q  7  Ban,.  301. 
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sioners  of  Charitable  uses,  dated  the  7th  February  1701, 
and  that  the  trusts  contained  in  the  last  mentioned 
deeds,  being  contrary  to  that  decree,  were  therefore  null 
and  void ;  and  it  was  ordered  that,  after  paying  to  the 
churchwardens  as  much  of  the  rents  and  profits  of  the 
estate  as  should  be  sufficient  for  the  support  of  the 
twelve  alms  women,  and  for  keeping  the  almshouses  in 
repair,  the  trustees  should  pay  the  surplus  of  such  rents 
to  the  overseers  of  the  poor  of  the  parish,  to  be  by  them 
applied  to  the  use  of  the  poor  of  the  said  parish :  and, 
after  providing  for  the  payment  of  the  costs  of  the  suit 
out  of  certain  sums  of  stock  which  were  standing  to  the 
credit  of  the  cause,  amounting  to  about  10,000/.,  it  was 
ordered,  ^*  by  consent,"  that  iC  sum  of  4000/.,  part  thereof, 
should  be  paid  to  the  then  churchwardens,  to  be  by  them 
applied  in  discharge  of  the  necessary  expenses  of  re- 
pairing the  church,  excepting  the  chancel.  And  it  was 
ordered  that  the  residue  of  the.  said  sums  of  stock  should 
be  paid  to  the  overseers  of  the  poor  of  the  parish,  or 
any  two  of  them,  to  be  by  them  applied  for  the  relief  of 
the  poor  of  the  parish. 


1840. 


The 

Attornbt- 

Gbnbral 

V. 
.BOVILL. 


From  the  date  of  that  decree  the  sum  of  1000/.  out 
of  a  gross  revenue  of  about  S500/.  was  yearly  applied 
in  support  of  the  almshouses,  and  the  rest  was  paid  to 
the  overseers  of  the  poor,  by  whom  it  was  carried  to  the 
general  account  of  the  poor  rate. 


In  the  year  18S7  this  information  was  filed  on  the 
certificate  of  the  Charity  Commissioners,  against  the 
churchwardens  and  the  overseers  of  the  parish,  insist- 
ing that  such  application  of  the  sums  so  paid  to  the 
overseers  was  at  variance  not  only  with  the  trusts  of 
the  deed  of  feoffment,  but  with  the  true  intent  and 
meaning  of  the  decree  of  1816»  being,  in  effect,  an 
appropriation  of  the  funds,  not  for  the  benefit  of  the 

poor. 


778  CASES  IN  CHANCERY. 

1846.        He  complains  of  the  intended  misapplication  of  the 
money,  and  prays  various  matters  respecting  it.    I  can- 
not understand,  however,  by  what  right  he  claims  to 
represent  the  subscribers  to  this  fund,  or  to  unite  him- 
self with  them  in  a  suit  respecting  it.     The  subscription 
was  purely  voluntary.     The  money  was  voted  and  paid 
upon  the  faith  that  all  would  contribute  their  proportion. 
This  the  Plaintiff  declined  doing.     He  can  haVe  no 
right,  therefore,  to  interfere  with  the  fund,  or  to  direct 
or  control  its  application.     It  belongs  exclusively  to  the 
subscribers,  and  if  he  wishes  to  enforce  any  supposed 
claim  with  respect  to  it,  he  cannot,  I  conceive,  do  this  by 
representing  or  uniting  himself  with  them,  but  must  pro- 
ceed adversely  against  them,  and  in  such  a  manner  as  to 
give  them  an  opportunity  of  properly  defending  their 
rights.    The  PlaintiflTis  seeking  to  free  himself  from  lia- 
bility at  their  expense,  that  is,  out  of  a  fund  which  be- 
longs solely  to  them.     A  principal  object  of  the  bill 
is  to  restrain  further  proceedings  in  the  action  at  law 
brought  by  Day.     The  subscribers  have  no  interest  in 
obtaining  this  injunction,  still  less  have  they  an  interest 
in  applying  a  fund  exclusively  theirs  in  discharge  of  the 
action. 

I  think,  therefore,  the  record  is  improperly  framed  io 
respect  to  the  parties,  and  that  the  demurrer  ought  to 
be  allowed.      But  I  shall  give  the  Plaintiff  leave  to 


amend,  [a) 


(a)  Sec  the  two  next  cases. 


July.  MEMORANDUM. 

Lord  Lyndhwrst  resigned  the  Great  Seal,  which  was 
again  delivered  by  Her  Majesty  to  Lord  Cottenham^  as 
Lord  Chancellor,  and  his  Lordship  accordingly  resumed 
his  seat  in  Lincdris  Inn  Hall  on  the  7th  July  1846. 
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APPERLY  V.  PAGE.  April  13. 16. 

THIS  was  an  appeal  from  an  order  of  Vice-Chan-  A  bill  may  be 
nled  against 
cellor  Knight  Bnicej  overruling  a  general  demurrer  the  directors 

to  a  bill  filed  against  the  Provisional  Directors  of  a  ^q*^''^^" 

Railway  Company  by  five  shareholders,  on  behalf  of  gistered  rail- 

themselves  and  all  the  rest  except  the  Defendants.  ^rltTS^^' 

solution,  by 

The  bill  represented  that  the  scheme  originally  an-  shareholders 
nounced  by  the  prospectus  was,  at  first,  one  of  great  pro-  <>||  behalf  of 
mise,  and  that  the  Defendants  bad  applications  made  to  those  Defend- 

them   by  substantial  parties  for  shares  exceeding  the  ^'i^j/or  the 
^  *^  ^  °  winding  up  of 

number  which  would  have  been  sufficient  for  raising  the  its  affairs, 
whole  amount  of  capital  required  for  the  undertaking;  but  biU  muvs  not 
that  by  negligence  and  misconduct  they  omitted  to  take  only  the  col- 
advantage  of  such  applications,  and  that  before  the  end  jqIq^  property 
o{  October  1825,  they  had  ascertained,  as  the  fact  was,  and  its  appli- 
that  the  required  amount  of  capital  could  not  be  raised,  discharge  of 
and  that  the  scheme  had  become  abortive  and  imprac-  the  joint  liabi- 

ticable;   also  the  dis- 
tribution of 
the  surplus  among  the  shareholders  in  proportion  to  the  amount  of  their  respective 
subscriptions. 

In  a  bill  filed  against  the  directors  of  a  provisionally  registered  railway  company 
by  some  of  the  shareholders,  on  behalf  of  all  except  the  Defendants,  for  the  wind- 
ing up  of  its  affairs,  after  stating  that  a  certain  number  of  persons  had  executed 
the  parliamentary  contract  as  subscribers  for  certain  shares,  but  that  they  had  not 
paid  their  deposits,  and  that  no  shares  or  certificates  of  shares  had  been  issued  to 
them,  it  was  alleged  that  the  Plaintiffs  were  ignorant  of  their  names  and  addresses. 
Held,  on  demurrer  for  want  of  parties,  that  that  allegation  was  a  sufficient  excuse  for 
not  making  those  persons  Defendants,  although  the  Standing  Orders  required  that 
a  copy  of  the  parliamentary  contract  containing  the  names  and  addresses  of  all  per- 
sons who  had  executed  it,  should  be  deposited  in  the  Private  Bill  Office,  and  it 
appeared  from  statements  in  the  bill  that  that  document  had  been  deposited  pur- 
suant to  the  Standing  Orders,  and  that  the  Plaiptiffs  had  procured  a  copy  of  it. 

Where  a  bill  by  certain  persons,  on  behalf  of  themselves  and  others,  for  relief 
against  an  alleged  breach  ot  trust,  is  demurred  to,  on  the  ground  that  some  of  the 
parties,  on  whose  behalf  the  Plaintiffs  profess  to  sue,  appear  to  have  been  impli- 
cated in  the  transaction  complained  of,  the  proper  test  ot  such  objection  is  to  see 
whether  the  bUl  states  facts  with  respect  to  those  parties,  which,  as  against  them, 
would  amount  to  a  defence  to  the  suit. 
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I84f7.  ticable;  but  that  they  concealed  that  fact  from  the 
Plaintiffs  and  the  other  shareholders;  and  having  in- 
duced them  to  execute  the  Subscribers'  agreement  and 
Parliamentary  contract  in  the  belief  that  a  proper  allot- 
ment of  shares  had  been  made»  to  the  full  amount  r^ 
quired  for  raising  the  proposed  capital,  they  caused  sur- 
veys to  be  made,  and  incurred  other  expenses  to  a  large 
amount  in  further  prosecution  of  the  scheme ;  and  that, 
availing  themselves  of  a  power  which  they  had  caused 
to  be  introduced  into  the  Subscribers'  agreement,  un- 
known to  the  Plaintiffi,  at  variance  with  the  terms  of 
the  original  prospectus,  authorising  them  to  limit  the 
scheme  to  a  portion  of  the  line  originally  proposed, 
they  applied  to  Parliament  in  the  ensuing  Session  for 
an  Act  to  enable  them  to  make  such  shorter  line ;  but 
not  having  obtained  subscriptions  to  the  amount  of  a 
sufficient  proportion  of  the  capital  required,  even  for  that 
line,  to  satisfy  the  Standing  Orders  of  the  houses  of 
Parliament,  they  caused  and  procured  the  Parliamentary 
contract  to  be  signed  by  divers  persons  to  the  extent, 
nominally,  of  955  additional  shares,  but  which  shares 
were  wholly  fictitious,  no  certificates  having  been  issued 
or  deposits  paid  upon  them ;  and  that,  previously  to  a 
meeting  of  the  shareholders,  convened  in  the  month  of 
Mai/  1845,  pursuant  to  certain  resolutions  of  the  House 
of  Commons,  for  the  purpose  of  enabling  the  share- 
holders to  determine  by  a  majority  of  votes  whether 
the  same  should  or  should  not  be  proceeded  with, 
the  Defendants,  in  order  to  enable  them  to  obtain 
an  authority  to  proceed  with  their  bill  in  Parlia- 
ment, had  purchased,  or  procured  to  be  purchased  fior 
small  sums  of  money  a  large  number  of  scrip  cer- 
tificates of  shares  in  the  Company,  which  enabled  them 
at  the  meeting  to  carry  a  resolution  in  favour  of  pro- 
ceeding with  the  bill.     That  the  result,  however,  was 

that 
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that  the  bill,  after  having  passed  the  House  of  Com-        184?. 
mons,  was  rejected  by  the  House  of  Lords ;  so  that,  as 
the  subscribers'  deed  only  authorised  an  application  to 
Parliament  in  that  session,  the  scheme  was  completely 
frustrated  and  at  an  end. 

The  bill  charged  that  the  names  of  the  persons  who 
so  nominally  subscribed  the  Parliamentary  contract  were 
unknown  to  the  Plaintifis,  and  that  they  were  unable  to 
ascertain  them ;  but  that  they  were  known  to  the 
Defendants,  who  refused  to  discover  them.  In  another 
passage,  however,  the  bill  noticed  the  fact  of  the  Plain- 
tiffs having  procured,  from  the  Private  Bill  Office  of  the 
House  of  Commons,  a  copy  of  the  Parliamentary  con- 
tract which  had  been  deposited  there  by  the  Defendants, 
agreeably  to  the  Standing  Orders  in  that  behalf,  on  the 
'occasion  of  their  applying  for  their  Act. 

It  then  charged  that  the  number  of  the  shareholders 
in  the  Company  was  so  great,  and  their  rights  and  lia- 
bilities so  subject  to  change  by  death  and  otherwise,  that 
it  would  not  be  possible,  without  the  greatest  inconve- 
nience, to  make  them  parties  to  the  suit,  and  so  to  do 
would  render  it  impossible  to  bring  the  suit  to  a  termina- 
tion ;  but  that  the  interests  of  all  the  shareholders,  except 
the  Defendants,  were  identical  with  those  of  the  Plain- 
tifis,  and  that  none  of  the  shareholders,  except  the  De- 
fendants, had  interests  adverse  to,  or  differing  from 
those  of  the  Plaintiffs  in  respect  of  the  matters  therein 
mentioned,  or  in  respect  of  the  property  of  the  Com- 
pany, or  the  surplus  thereof;  and  that  all  the  share- 
holders, except  the  Defendants,  had  a  common  interest 
in  obtaining,  and,  in  fact,  consented  and  agreed  to,  the 
relief  thereby  prayed. 


The 
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1847.  The  prayer  of  the  bill  was,  that  it  might  be  declared 

that  the  object  and  purposes  for  which  the  compaoy 
was  proposed  to  be  establbhed  had  fiiiled  through  the 
neglect  and  misconduct  of  the  Defendants,  and  that 
the  Defendants  were  not  justified  in  prosecuting  the 
undertaking  after  the  failure  thereof,  and  that  they 
were  not  entitled  to  retain  or  deduct  out  of  the  funds  of 
the  company  any  expenses  incurred  in  prosecuting  the 
undertaking  subsequent  to  such  failure;  and  that  an 
account  might  be  taken  of  the  receipts  and  payments  of 
the  Defendants,  on  account  of  the  Company ;  and  that 
the  Defendants  might  be  charged  with  and  decreed  to 
repay  all  monies  which  should  appear  to  have  been  im- 
properly paid  by  them  out  of  the  funds  of  the  Company; 
and  that  the  Plaintifis  and  the  other  shareholders  in 
whose  behalf  they  sued  might  be  declared  liable  to 
contribute  such  proportion  of  the  expenses  properly 
incurred,  as  the  number  of  shares  held  by  them  respec- 
tively bore  to  the  whole  number  into  which  the  capital 
of  the  Company  was  originally  proposed  to  be  divided, 
or  such  other  proportion  of  the  said  expenses  as  the 
Court  should,  under  the  circumstances,  deem  to  be 
just;  and  that  the  residue  of  the  deposits,  after  deduct- 
ing thereout  the  amount  of  their  respective  contribo- 
tions  to  such  expenses,  might  be  repaid  to  the  Plaintifls 
and  the  other  shareholders  on  whose  behalf  they  sued ; 
and  that  an  account  might  be  taken  of  the  monies  and 
funds  remaining  in  the  hands  or  at  the  disposal  of  the 
Defendants,  including  a  sum  of  39,000/.  which  had  been 
deposited  by  them  in  the  Bank  of  England,  pursuant  to 
the  Standing  Orders,  on  applying  for  the  Act ;  and 
that  the  said  monies  and  funds  might  be  applied  in  pay- 
ment of  the  debts  and  liabilities  properly  incurred  by 
the  Defendants  on  behalf  of  the  Company,  if  any  such 
then  remained  unpaid;  and  that  the  residue  thereof 
might  be  paid  and  applied  in  aid  of  the  objects  of  this 

sait 
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suit  in  such  manner  as  the  Court  should  direct;  and,  ISiT* 
if  necessary,  that  some  proper  person  might  be  ap- 
pointed to  receive  and  get  in  the  monies  and  assets  of 
the  Company  then  outstanding;  and,  in  the  mean  time, 
that  the  Defendants  might  be  restrained  by  injunction 
from  receiving  or  demanding  payment  of  any  of  such 
outstanding  monies  or  assets,  and  from  paying  or  as- 
signing, or  in  any  manner  parting  with,  any  of  the 
monies  or  assets  of  the  Company  then  in  their  posses- 
sion. 

On  the  hearing  of  the  appeal, 

Mr.  Speed  (in  the  absence  of  Mr.  Russell)^  for  the 
Appellant,  took  three  points. 

1st.  That,  inasmuch  as  the  bill  prayed  not  only  the 
application  of  the  partnership  funds  in  payment  of  the 
partnership  liabilities,  as  in  Wallworth  v.  HoU  (a),  but 
a  general  account  and  distribution  of  the  surplus,  which 
was,  in  effect,  a  complete  winding  up  of  the  concern 
and  adjustment  of  the  rights  of  the  shareholders  inter 
sej  it  was  necessary  that  all  the  shareholders  should  be 
personally,  and  not  merely  by  representation,  parties  to 
the  record;  Richardson  v.  Hastings,  {b) 

2dly.  That  the  parties  who  executed  the  Parlia- 
mentary contract  for  the  955  shares,  ought  to  have  been 
made  Defendants ;  and  that  the  usual  allegation,  that 
the  Plaintifis  did  not  know  their  names,  was  no  excuse 
for  omitting  them,  being  evidently  untrue,  because  their 
names  and  addresses  were,  by  the  Standing  Orders,  re- 
quired to  be  stated  in  the  Parliamentary  contract,  of 
which  the  Plaintiffs  admitted  ihey  had  obtained  a  copy 
from  the  Private  Bill  OfiBce. 

Sdly.  That, 

(a)  4  Afyl.  ij-  CV-.619.  (b)  7  Beav.  301. 
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Sdly.  That,  with  reference  to  that  part  of  the  bil 
which  sought  to  charge  the  Defendants  with  the  con 
sequences  of  their  alleged  misconduct,  in  exoneration  c 
the  rest  of  the  shareholders,  those  parties  who  vota 
with  the  Defendants  at  the  meeting  in  May  were  im 
properly  included  in  the  class  on  whose  behalf  tb 
Plaintifis  professed  to  sue,  being  themselves  implicatei 
with  the  Defendants  in  the  breach  of  trust  with  wbici 
they  were  charged. 


In  the  course  of  the  argument. 

The  Lord  Chancellor  obsenred,  with  respect  t 
the  first  point,  that  the  express  ground  of  the  decisio 
in  Bichardson  v.  Hastings  was,  that  it  appeared  upa 
the  face  of  the  bill  that  questions  might  arise  in  tb 
winding  up  of  the  concern,  in  which  the  Plaintifis  bxh 
those  whom  they  professed  to  represent  might  havi 
conflicting  interests.  The  inference  from  which  was 
that,  if  the  Master  of  the  Rolls  had  had  such  a  case  a 
the  present  to  deal  with,  he  would  have  overruled  tbt 
objection. 

In  no  case  (continued  his  Lordship)  can  a  person  su< 
on  behalf  of  others,  unless  what  he  sues  for  is  beneficial 
to  all  whom  he  represents  as  well  as  to  himself.  There- 
fore you  cannot  ask  by  such  a  bill  to  rescind  the  contract 
of  partnership,  because  non  constat  that  the  contrad 
may  not  be  beneficial  to  some :  but  here  no  contract 
exists ;  for  the  parliamentary  contract  contemplated  an 
Act  of  Parliament  being  obtained  in  the  ensuing  sessicm. 
and,  the  attempt  to  obtain  one  having  failed,  the  con* 
tract  is  at  an  end  with  the  purpose  for  which  it  wai 
entered  into. 


Mr.  Rolt  and  Mr.  Daniell  appeared  for  the  Respond- 
ent, but, 

Oi 
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On  the  conclusion  of  the  argument  of  the  Appellant's        1847. 
counsel, 

The  Lord  Chancellor  said,  that  before  he  called 
on  the  other  side,  he  would  read  over  the  bill :  that  the 
case  was  one  in  which  the  Court  might  be  under  the 
necessity  of  extending  the  usual  rule  which  regulated 
the  institution  of  suits  by  some  persons  on  behalf  of 
themselves  and  others ;  for  if  the  objection  for  want  of 
parties  (and  the  demurrer  resolved  itself  into  that)  were 
to  prevail  here,  it  was  evident  that  there  would  be  no 
remedy  at  all,  and  the  Defendants  would  be  able  to 
keep  the  money  which  they  had  got,  in  their  pockets, 
and  set  the  contributors  at  defiance.  In  such  a  case,  his 
Lordship  said,  he  should  struggle  to  extend  the  rule  if 
necessary ;  but  that,  according  to  his  present  impres- 
sion, it  would  not  be  necessary,  for  that  there  were 
authorities  already  which  would  justify  the  Vice-Chan- 
cellor's order. 

At  the  sitting  of  the  Court  the  following  day, 

The  Lord  Chancellor  said : 

In  this  case  the  grounds  assigned  for  the  demurrer 
were  want  of  equity  and  want  of  parties :  and  the  want 
of  parties  was  stated  to  be,  that  all  the  shareholders  were 
not  made  Defendants ;  the  bill  being  by  certain  share- 
holders on  behalf  of  themselves  and  all  the  rest,  except 
the  Defendants.  But,  in  the  course  of  the  argument, 
the  objection  was  varied  from  what  it  was  on  the  face 
of  the  demurrer ;  for  not  only  was  the  absence  of  those 
parties  insisted  on,  but  it  was  contended  that,  at  all 
events,  a  class  of  persons  who  represented  955  shares, 
which  had  been  subscribed  for  under  particular  cir- 
cumstances, ought  to  have  been  parties  to  the  suit. 

Now 


786 


CASES  IN  CHANCERY. 


1847. 


Now  the  outline  of  the  case  is  one  which,  but  f 
certain  special  circumstances  which  are  stated  in  t 
billy  is  admitted  not  to  be  open  to  demurrer.  The  b 
states  that  a  plan  was  suggested  for  making  a  oerti 
railway,  under  which  many  persons  came  in  as  su 
scribers,  and,  amongst  others,  the  Plaintiffs.  That 
large  sum  of  money  was  subscribed ;  but  that  the  i 
tempt  to  obtain  an  Act  of  Parliament  failed,  and  that  t 
scheme  is  now  entirely  at  an  end  from  the  impossibili 
of  nosing  sufficient  capital  to  carry  it  into  effect.  T 
purpose,  therefore,  for  which  the  parties  came  togetli 
is  stated  in  the  bill  as  no  longer  an  existing  purpa 
The  bill  prays,  afler  some  directions  as  to  disallowan 
of  certain  expenses  to  the  Defendants,  that  the  surpl 
may  be  divided  among  the  shareholders  in  proportk 
to  the  sums  subscribed  by  them. 


Now  that,  apart  from  the  special  circumstances  whi< 
are  stated,  is  nothing  more  than  the  case  of  WaUvxnrth 
Holt,  in  which,  after  reviewing  all  the  authorities, 
came  to  the  conclusion  that  the  rules  of  the  Court  pe 
mitted  the  Plaintiff  to  sue  on  behalf  of  himself  and  other 
Therefore  it  is  clear  that  on  that  general  ground  tl 
demurrer  cannot  be  sustained. 


But  then  it  is  said,  that  by  reason  of  some  specl 
circumstances  in  the  case,  certain  persons  cannot  be  su| 
posed  to  be  represented  by  the  Plainti£Fs.  These  circun 
stances  are  comprised  in  two  distinct  allegations.  Th 
bill  represents  the  conduct  of  the  Defendants  to  bav 
been  very  improper  towards  the  Plaintiffs  and  the  othc 
shareholders,  in  persisting  in  the  scheme,  after  the 
knew  that  it  had  become  impractici^le ;  and  amon 
other  things  it  states  that,  notwithstanding  they  had  i 
an  early  period  ascertained  that* it  would  be  impossibl 
to  obtain  an  amount  of  subscriptions  sufficient  to  enabi 

thei 
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them  to  obtain  an  Act,  they  represented  to  the  public  1847. 
that  the  subscription  was  full ;  and  that  for  the  purpose 
of  making  that  appear,  they  procured  the  parliamentary 
contract  to  be  subscribed  by  a  number  of  their  friends 
for  955  shares,  being  the  number  that  was  wanting  to 
make  up  the  required  amount:  but  (and  that  is  the 
charge  on  which  the  objection  is  founded)  that  those 
subscriptions  were  merely  nominal,  and  that  no  shares 
or  certificates  of  shares  representing  them,  were  ever 
issued  to  or  taken  by  the  subscribers,  and  that  no 
part  of  the  monies,  which  by  the  parliamentary  contract 
were  represented  to  be  paid  by  way  of  deposit  upon 
them,  was  e^er  paid.  The  statement,  therefore,  is, 
that,  in  order  to  make  up  the  number  of  subscriptions 
for  shares  required  by  the  Standing  Orders,  certain 
shares  were  represented  as  taken  up  by  persons  who 
never  paid  their  subscriptions  or  intended  to  do  so. 
And  upon  that  it  is  said  that  those  persons  ought  to  be 
Defendants,  because  their  case  is  not  common  with  that 
of  the  Plaintiffs,  being  parties  to  a  breach  of  trust ;  and, 
therefore,  if  they  have  any  interest,  it  cannot  be  repre- 
sented by  the  Plaintiffs,  who  complain  of  that  breach  of 
trust.  But  then  there  is  an  allegation  that  the  Plaintiflfs 
do  not  know  their  names:  and  it  is  not  disputed  that 
in  an  ordinary  case  that  allegation  is  a  sufficient  excuse 
for  not  making  such  parties  Defendants.  But  it  is  said 
that  here  the  allegation  cannot  be  true,  because  the 
parliamentary  contract,  of  which  the  Plaintiffs  have  got 
a  copy,  shews  who  they  are.  But  the  Court  cannot  try 
the  truth  of  an  allegation  upon  demurrer,  and,  there- 
fore, for  the  present  it  must  be  taken,  as  alleged,  that  the 
Plaintiffs  are  ignorant  of  the  names  of  those  parties,  and 
consequently  excused  from  making  them  Defendants. 

The   other   special   circumstance   relied  on   is   very 

much   of  the   same  character.      The   bill  states  that. 

Vol.  I.  3  G  pursuant 
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pursuant  to  a  resolution   of  the   House  of  CommoDs 
during  the  last  session,  a  meeting  of  the  shareholders 
w&s    called    to  consider   whether   the   scheme  should 
go  on  or  not:  ^^and  that  the  PlaintifKs  and  nomerous 
other  shareholders  caused  their  votes   to  be  recorded 
at  that  meeting  against  proceeding  with  the  bill;  but 
that  the   Defendants,   by   means   of   scrip    certificates 
which  they  had  purchased,  or  caused    to    be   held  by 
persons   under  their   influence,   and    by   various    un- 
due means,  procured  a   majority  of   votes    to  be  re- 
corded in  favour  of  proceeding  with  the  bill : "  and,  after 
suggesting  a  pretence   that  a   majority  of  the   share- 
holders sanctioned  and  approved  of  th^  bill,  and  au- 
thorised the  Defendants   to  proceed  with   it,  the  bill 
charges  the  contrary  to  be  true,  and  "  that  the  Defend- 
ants had,  prior  to  the  meetings  and  in  order  to  enable 
them  to  obtain  an  authority  to  proceed  with  the  bill, 
purchased,  or  procured  to  be  purchased,  for  small  sums 
of  money,  a  large  number  of  scrip  ceitificates  of  shares 
in  the  company,  and  to  an  amount  sufficient  to  enable 
them  to  carry  a  resolution  at  the  meeting  in  favour  of 
proceeding  with  the  bill ;  and  they,  in  fact,  carried  such 
resolution  by  means  of  the  scrip  so  purchased  and  pro- 
cured to  be  purchased." 


Now,  so  far  as  the  Defendants  themselves  purchasing 
shares,  and  thereby  acquiring  more  influence  at  the 
meeting  than  they  ought  to  have  had,  or  would  other- 
wise have  bad,  that  is  merely  an  allegation  afiTecting  the 
conduct  of  the  Defendants  themselves.  But  the  argu* 
ment  is,  that  all  those  who  constituted  the  majority 
should  be  parties  to  the  suit,  and  that  they  cannot  now 
dispute  the  propriety  of  those  proceedings,  or  of  the  ex- 
penses which  were  incurred  in  consequence  of  them. 
But,  to  sustain  that  objection,  it  must  be  shewn  that  the 
bill  contains  allegations  which  would  constitute  a  de- 
fence 
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fence  to  any  relief  on  behalf  of  these  parties.     It  may         1847. 

ultimately  be  made  out  by  the  Defendants  that  certain 

of  the  persons  who  are  by  this  bill  associated  with  the 

Plaintiffs  were  concerned  with  them,  (the  Defendants,)  in 

the  acts  complained  of;  and,  if  such  a  case  be  made  out, 

it  may  no  doubt  hereafter  create  considerable  difficulty 

in  the  prosecution  of  this  suit.    But  that  is  not  now  the 

question :  the  question  is,  whether  the  allegations  on  the 

face  of  the  bill  shew  a  clear  participation  in  a  breach  of 

trust  by  these  parties.    They  may  have  been  induced  to 

vote  in  that  majority  by  the  misrepresentations  which  the 

bill  alleges  to  have  been  made  by  the  directors  respecting 

the  afiairs  of  the  company,  and  they  may  say  that  they 

are  not  precluded  by  a  vote  so  given  from  seeking  relief 

in  common  with  the  rest  of  the  shareholders  against  the 

consequences  of  the  proceedings  which  were  resolved 

upon  at  that  meeting. 

These  are  the  only  circumstances  which  have  been 
suggested  as  preventing  the  Plaintifis  from  filing  this 
bill  on  behalf  of  themselves  and  other  shareholders : 
and,  as  I  am  of  opinion  that  neither  of  these  objections 
can  be  supported,  I  think,  the  demurrer  was  rightly 
overruled,  and  that  this  appeal  must  be  dismissed  with 
costs. 


8  G  2 
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AprU  23.  28. 


MOZLEY  V.  ALSTON. 


The  rule  that 
a  suit  by  in- 
dividual 
shareholders 
in  an  incor- 
porated com- 
pany, com- 
plaining of  an 
mjiiry  to  the 
corporation, 
cannot  be 


The  bill,  after  setting  forth  certain  clauses  of  th< 
Company's  Act,  by  which  it  was,  amongst  other  things 
provided  that  the  number  of  directors  should  be  twelve 
with  power  to  the  Company  to  increase  it  to  any  numbej 


rriHIS  was  an  appeal  from  an  order  of  the  Vice 
-*-  Chancellor  of  England  overruling  a  general  de 
murrer  to  a  bill  filed  by  two  persons  describing  them 
selves  as  holders  of  shares  in  the  capital  stock  of  thi 
Birmingham  and  Oxford  Junction  Railway  Company 
who  were  duly  registered,  and  had  paid  all  their  call 
in  respect  of  such  shares "  against  eighteen  person 
mamtained,  if  who,  de  facio^  constituted  the  existing  body  of  thi 
the^pSntiffs     Directors  of  the  Company,  and  against  the  Company  it 

have  the  self  by  its  corporate  title, 

means  of  pco« 
curing  a  suit 
to  be  insti- 
tuted in  the 
name  of  the 
corporation 
itself,  applies 
equally 

subject-matter  "^^   exceeding    eighteen,    and    that    five    should    be   i 

of  complaint      quorum,  at    their    meetings,    stated    that     an    ordinan 
be  an  act  or        ^        .  r    .      ^  i    i  i  ,        . 

transaction        meetmg  ot  the  Company  was  held  pursuant  to  the  Aci 

which  is  Q,j  ^|jg  2-7^1^  February  1847,  when  it  was   adjourned  tc 

merely  void-  *^  •* 

able  at  the  dis-  the  \^\\\  March  at  four  o'clock  P.  M;   and  that  an  ex 

cretionofa       naordinary  meeting  of  the  company  was    held    on  th< 

shareholders,  samt 

or  an  act  or 

transaction 

absolutely  illegal,  and  incapable  of  being  confirmed  by  such  majority. 

The  Court  will  not  entertain  a  bill  by  shareholders  in  an  incorporated  coropany 
seeking  merely  to  restrain  the  directors  de  facto  from  acting  as  such,  on  the  sou 
ground  of  the  alleged  invalidity  of  their  title  to  their  offices. 

A  general  demurrer  to  a  bill  by  two  members  of  an  incorporated  railway  company 
in  their  individual  characters,  against  the  corporation  and  twelve  other  member 
who  were  alleged  to  have  usurped  the  office  of  directors,  and  to  be  exercising  th( 
functions  thereof,  as  a  majority  of  the  governing  body,  injuriously  to  the  interests  o 
the  company,  praying  that  those  twelve  Defendants  might  be  restricted  from  actin 
as  directors,  and  be  ordered  to  deliver  the  common  seal,  and  the  property*,  ani 
books  of  the  company  in  their  possession,  to  six  other  persons,  who  were  alleged  t 
be  the  only  duly  constituted  directors,  was,  on  both  the  above  grounds,  allowed. 


Alston. 
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same  ISth  March  at  two  o'clock   p.m.,  pursuant  to  a         184?7. 
special  notice  thereof  duly  given,  "  for  the  purpose  of     "^^^^^^y 
considering  the  propriety  of,  and  if  so  determined,  taking  ». 

the  necessary  steps  at  such  meeting  for  increasing  the 
number  of  directors,  which  was  then  twelve  only,  by  the 
election  of  six  new  ones,  and  also  for  the  purpose  of 
considering  the  provisions  of  a  bill,  intituled  "A  proposed 
Bill  for  uniting  the  Birmingham  and  Oxford  Junction 
Railway  Company,  and  the  Birmingham^  Wolverhampton, 
and   Dudley  Railway  Company  into  one,  and  for  au- 
thorising the  sale  of  the  latter  railway  and  other  new 
works  to  the  Great  Western  Railway  Company,"  and  of 
considering  and  determining  upon  the  propriety  of  in- 
troducing into  parliament,   or    of  proceeding   with    or 
withdrawing  the  said  bill,  and,  if  thought  fit,  of  taking 
such  steps  for  proceeding  with  or  withdrawing  the  said 
bill,  and  passing  such  resolutions  and  giving  such  in- 
structions to  the  directors  of  the  Birmingham  and  Oxford 
Railway  Company  touching  any  sale  or  other  disposi- 
tion of  the  said  railway,  or  for  effecting  any  of  the  above 
mentioned  purposes,  as  the  meeting  should  think  ex- 
pedient" 

That  at  the  extraordinary  meeting,  it  was  resolved 
that  the  number  of  directors  should  be  increased  to 
eighteen,  and  six  additional  directors  were  accordingly 
elected,  after  which  the  meeting  was  adjourned  to  five 
o'clock  p.  M.  of  the  same  day. 

The  bill  then  stated,  in  substance,  that  the  Defendants 
were,  on  the  27th  February  I  SitT,  the  duly  constituted 
directors  of  the  Company,  the  greater  part  of  them  having 
been  duly  elected  in  the  month  of  October  1846,  and  the 

a 

rest  having  been  appointed  to  fill  vacancies  which  had  oc- 
curred during  the  interval ;  and  that,  according  to  the 
true  construction  of  the  Company's  Act,  one-third  of  the 

3  G  3  number 
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number  ought  to  have  gone  out,  by  balloting  or  agree 
roent  amongst  themselves,  at  the  ordinary  meeting  of  tb 
27th  February^  or  the  adjourned  ordinary  meeting  of  tl 
1 3th  March^  and  to  have  been  replaced  by  the  elecrtion  x 
four  new  directors ;  and  that,  accordingly,  at  the  adjoume 
ordinary  meeting,  which  was  duly  held  on  the  1 3th  Man 
at  four  o'clock,  a  shareholder  moved  that  one-third  < 
the  directors  who  were  in  office  previously  to  the  271 
Feh-uary  1847  should  retire  from  office,  pursuant  to  tli 
provisions  of  the  Act,  and  that  the  twelve  should  agre 
or  determine  among  themselves  which  of  them  shoal 
retire ;  but  that,  although  the  motion  was  duly  seconde 
and  carried  unanimously  by  all  the  shareholders  presen 
at  the  meeting,  except  the  twelve  original  directors  them 
selves,  the  chairman,  who  was  one  of  their  number,  re 
fused  to  put  it,  and  the  twelve  refused  to  retire  or  to  dc 
termine  or  agree  which  of  them  should  retire,  insistioj 
that  they  were  still  lawful  directors  and  entitled  to  ac 
as  such ;  and  that,  in  consequence  of  such  refusal,  th 
shareholders  present  at  the  meeting  were  deprived  ol 
and  unable  to  exercise,  their  right  of  electing  persons  t< 
supply  the  place  of  the  directors  who  ought  then  to  havi 
retired. 


The  bill  then  stated  that  the  adjourned  extra 
ordinary  meeting  was  duly  held  at  five  o'  clock  of  tb< 
same  day,  when  it  was  resolved,  that  the  proprietors  o! 
the  Company,  wholly  disapproving  of  the  proposed 
amalgamation  of  the  Birmingham  and  Oxford  railway 
with  the  Birmingham^  Wolverhampton^  and  Dudley 
railway,  and  of  the  proposed  sale  of  both  concerns  to 
the  Great  Western,  the  directors  should  be,  and  they 
were,  thereby  instructed  not  to  proceed  with,  but  tc 
withdraw  from,  the  bill  then  before  parliament  for  those 
objects,  and  that  they  be  further  instructed  to  affix  the 
Company's  seal  to  the  petition  then  read  against  such 

bill, 


CASES  IN  CHANCERY. 


79S 


bill,  and  to  take  all  necessary  measures  for  opposing  it  in 
both  houses  of  Parliament ;  and  the  chairman  having 
refused  to  affix  the  common  seal  of  the  company  to  such 
petition,  it  was  further  resolved  that  certain  shareholders, 
who  were  specified,  should  be  authorised  to  sign  the 
same  on  behalf  of  the  meeting. 


1847. 


MOZLBY  • 
V, 

Alston. 


That  there  were  present  at  both  the  adjourned 
meetings  upwards  of  seventy  shareholders  holding  per- 
sonally, and  representing  by  proxy,  upwards  of  35,000 
shares  out  of  50,000,  which  constituted  the  whole 
capital,  and  that  all  the  resolutions  come  to  at  those 
meetings  were  passed  almost  unanimously,  except  that 
the  twelve  original  directors  declined  to  vote  and  ob- 
jected to  the  said  resolutions. 


The  bill  then  charged  that,  by  reason  of  the  afore- 
said conduct  of  the  twelve  directors  at  the  adjourned 
ordinary  meeting,  it  had  become  impossible  to  ascer- 
tain which  of  them  ought  to  have  retired  from  office, 
and  consequently  that  they  were  not,  nor  was  any 
of  them,  competent  in  law  to  act  or  vote  as  directors  or 
a  director  of  the  Company,  and  that  the  six  newly  ap- 
pointed directors  were  the  only  persons  now  competent 
to  act  as  lawful  directors  thereof;  but  that  thetwelve  , 
nevertheless,  retained  the  possession  and  custody  of 
the  common  seal,  and  the  books  and  documents  of  the 
Company,  to  the  exclusion  of  the  six  new  directors, 
although  such  possession  and  custody  by  the  lawful 
directors  was  absolutely  necessary  for  the  interests  and 
purposes  of  the  Company;  and  that  the  Defendants,  as- 
serting that  they  were  a  majority  of  the  body  of  direc- 
tors, threatened  and  intended  to  assemble  and  vote  as 
such,  and  to  employ  the  common  seal,  and  thereby  to  re- 
present their  acts  as  the  lawful  corporate  acts  of  the 
Company,  and  to  bind  the  Company  thereby  :  that  they 

3  G  4  had 
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had  in  fact  acted,  and  were  now  acting,  in  divers  matters 
which  were  of  the  utmost  importance  to  the  Company, 
and  had  under  their  control  large  sums  of  money, 
amounting  to  upwards  of  100,000^  belonging  to  the 
Company,  which  they  threatened  and  intended  to  deal 
with  and  expend ;  and  that  previously  to  the  adjourned 
ordinary  meeting,  they  had  procured  the  before-men- 
tioned bill  to  be  brought  into  Parliament,  and  that  they 
intended  to  represent  themselves  before  Parliament  as  a 
majority  of  the  lawful  directors  of  the  Company,  and  in 
that  pretended  character  to  procure  the  said  bill  to  be 
passed ;  and,  by  retaining  the  common  seal  in  their 
exclusive  possession  and  control,  to  prevent  the  use 
thereof  by  the  Company  or  its  lawful  officers,  for  the 
purposes  of  the  Company,  and  to  prevent  the  Company 
from  being  represented  before  Parliament  by  its  lawful 
directors,  counsel,  and  agents ;  whereas,  the  bill  charged 
that,  the  twelve  had  ceased  to  be,  and  were  now,  in- 
capable of  acting  as  lawful  directors  of  the  Company,  and 
that  the  Company  and  its  interests  would  be  greatly 
prejudiced  if  they  should  be  permitted  to  act  as  di- 
rectors of  the  company  in  the  matters  therein  mentioned 
or  otherwise,  although  the  Plaintiffs  did  not  seek  to 
prevent  them  from  acting  or  being  represented  before 
Parliament  or  otherwise,  as  they  might  think  fit,  in 
their  own  names  and  characters,  as  individual  share- 
holders. 


The  prayer  of  the  bill  was,  that  the  twelve  directors 
and  every  of  them  might  be  restrained  by  injunction  from 
voting  or  acting  as  directors  or  a  director  of  tiie  Com- 
pany, and  that  they  might  be  ordered  to  place  the 
common  seal,  and  all  the  books,  documents,  and  pro- 
perty of  the  company,  in  their  custody,  possession,  or 
power,  under  the  control  of  the  lawful  directors  of  the 
Company  for  the  purposes  of  the  Company. 

The 
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The  Corporation  and  the  twelve  directors  whose  title 
was  impeached,  put  in  two  separate  demurrers,  both  of 
which  were  overruled  by  the  Vice- Chancellor.  On 
the  hearing  of  the  appeal, 

Sir  Fitzroy  Kelly ^  Mr.  .Bo//,  and  Mr.  G.  Russelly  ap- 
peared for  the  Appellants. 

Mr.  Bethell^  Mr.  James  Parker^  and  Mr.  fVilkockj 
appeared  for  the  Respondents. 

A  great  part  of  the  argument  turned  upon  the  con- 
struction of  the  Act  of  Parliament,  the  Appellants  con- 
tending, in  opposition  to  the  construction  suggested  by 
the  bill,  that  none  of  the  twelve  directors  who  were  in 
office  on  the  ISth  of  March^  were  bound  to  have  then 
retired,  but  that  they  were  all  entitled  to  retain  their 
offices  until  the  ensuing  year ;  and  that,  even  if  they 
ought  to  have  balloted  out  four  of  their  number  on  the 
1  Sth  of  Marchj  it  did  not  follow  that  they,  or  any  of 
them,  therefore,  ceased  to  be  directors,  or  to  act  as  such, 
so  long  as  no  others  were  validly  appointed  in  their 
places. 
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On  the  question  of  jurisdiction,  and  the  frame  of  the 
bill. 

It  was  contended,  on  the  part  of  the  Appellants,  that, 
if  the  Plaintiffs  were  right  upon  the  construction  of  ihe 
Act,  the  proper  remedy  was  at  law,  by  mandamus;  and, 
further,  that,  as  the  subject-matter  of  complaint,  if  it 
was  an  injury  at  all,  was  an  injury  to  the  whole  cor- 
poration, the  suit  could  not  be  sustained  by  individual 
members,  unless,  at  least,  it  were  shewn  that  the  Com- 
pany could  not,  or  would  not,  institute  proceedings 
in  their  corporate  capacity :   Foss  v.  HarboUle,  (a) 

On 

(a)  2  i/or^,  461. 
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On  the  other  hand,  it  was  insisted  that  Foss  v.  Har* 
bottle  did  not  apply,  the  only  point  decided  in  it  being, 
that  the  Court  would  not  interfere  with  transactions, 
afTecting  a  Company,  which  were  merely  voidable,  at  the 
instance  of  some  only  of  the  shareholders,  although  they 
professed  to  sue  on  behalf  of  themselves  and  the  others; 
because  such  transactions  were  capable  of  being  con- 
firmed, and  different  members  of  the  Company  might 
entertain  different  opinions  as  to  the  expediency  of  con- 
firming them.     But  what  the  Court  was  asked  to  do 
in  the  present  case,  was  to  interfere,  not  with  what  was 
merely  voidable,  but  with  acts,  which,  if  the  Plaintifl^ 
were  right,  were  illegal  and  absolutely  void,  and  which, 
therefore,  could   not  he   confirmed  by  a    majority  of 
shareholders,  however  large,  so  long  as  there  was  one 
who   objected  to  them :   for   the   complaint  was,  that 
twelve  out  of  eighteen  directors  who  assumed  to  act  as 
a  majority  of  the  governing  body  were  illegally  in  pos- 
session of  their  offices,  and  had  no  authority  to  act  at 
all :  and  that  was  a  complaint  for  which  each  and  every 
shareholder  in  the  corporation  was  entitled  to  seek  re- 
dress without  the  concurrence  of  the  rest,  and  even  in 
spite  of  the  rest. 


It  was  upon  that  principle,  that  both  in  Ware  v.  The 
Grand  Junction  Waterworks  Company  (a)  and  in  Ward 
V.  The  Society  of  Attorneys  (6),  the  Court  granted  an  in- 
junction against  a  company  and  its  governing  body  at 
the  instance  of  a  few  individual  members.  Those  cases 
then  were  authorities  in  point,  for  the  frame  of  this  bill : 
and  as  to  the  substance  of  it,  there  could  be  no  doubt 
that  it  was  the  familiar  practice  of  this  Court  to  entertain 
jurisdiction  for  the  purpose  of  keeping  great  public 
bodies  within  the  limits  of  their  parliamentary  or  cor- 
porate 


(a)  2R.i  M.  470. 


(b)  I  ColL  370. 
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porate  powers.  That  was  the  object  of  this  suit.  It 
was  said,  indeed,  that  the  proper  remedy  was  by  man-' 
damns;  but,  even  supposing  that  the  writ  would  lie  in 
such  a  case,  which  was  perhaps  doubtful,  Regina  v. 
Alderson  (ar),  the  remedy  it  afforded,  would,  without 
the  aid  of  the  ancillary  jurisdiction  of  this  Court,  be 
too  tardy  to  be  effectual  for  its  purpose. 


1847. 


The  Lord  Chancellor. 

This  is  a  case  in  which  two  persons,  not  alleging  dis- 
tinctly that  they  are  shareholders  in  a  railway  Com- 
pany, but  so  describing  themselves,  file  a  bill  in  which 
they  allege,  that,  owing  to  circumstances  which  I  do  not 
particularly  enter  into,  twelve  persons  who  were  ori- 
ginally appointed  directors,  ought,  at  a  day  now  past, 
to  have  ballotted  out  four  of  their  number  in  order 
that  four  others  might  be  elected  in  their  stead :  that 
they  omitted  to  do  so,  and  that,  consequently,  there  is 
not  now  a  body  of  directors  constituted  according  to  the 
Act;  and,  therefore,  praying  an  injunction  to  the  effect 
that  these  twelve  persons  may  be  restrained  from  voting 
or  acting  as  directors  of  the  company,  and  that  they 
may  be  ordered  to  deliver  the  seal  and  the  property 
and  books  of  the  company  in  their  possession  into  the 
hands  of  six  other  persons,  who,  the  bill  alleges,  were 
appointed  under  a  provision  of  the  Act,  authorising  the 
Company  to  increase  the  number  of  the  directors  from 
twelve,  the  number  originally  contemplated,  to  eighteen. 
The  result,  therefore,  of  the  injunction  prayed,  is,  that 
twelve  out  of  eighteen  who  now  exercise  the  functions 
of  directors,  may  be  restrained  from  acting,  and  that  all 
the  duties  of  the  governing  body  may  be  performed  by 

the  six. 

Now 


(a)  I  Q.  B,  Rep.  17. 
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Now  the  first  thing  to  be  observed  is,  that  the 
bill  does  not  pray  that  the  Court  may  set  right  what 
is  alleged  to  be  wrong;  but  there  being,  according 
to  the  allegation  of  the  bill,  four  among  the  twelve 
who  ought  to  have  gone  out,  and  it  being,  as  it  is 
alleged,  impossible  to  ascertain  who  those  Tour  are,  it  is 
insisted  that  the  whole  of  the  twelve  are  illegally  exer- 
cising the  functions  of  directors,  and  ought  to*  be  re- 
strained from  so  doing. 


Now  it  is  not  my  intention  to  give  any  opinion  upon 
the  construction  of  the  Act,  because  I  see  quite  enough 
to  make  it  my  (luty  to  allow  these  demurrers,  without 
going  into  that  question;  and,  indeed,  one  of  the  grounds 
on  which  I  have  come  to  this  conclusion  is,  that  it  is 
not  within  the  jurisdiction  of  this  Court  to  entertain  that 
question  at  all,  and  I  therefore  abstain  from  expressing 
any  opinion  upon  it 

The  bill,  as  I  stated,  is  a  bill  by  two  shareholders  in 
their  individual  characters  only,  praying  relief,  in  which 
all  the  other  shareholders  are  interested.  It  is  quite 
clear  that  some  years  ago  no  one  would  have  enter- 
tained any  doubt  that  such  a  bill  was  demurrable. 
It  is  true  that  the  rule  which  requires  all  persons 
interested  to  be  parties,  has  been  relaxed  to  meet  the 
exigencies  of  modern  times,  it  being  found  that  too 
strict  an  adherence  to  it  would  operate  in  many  cases 
as  a  denial  of  justice,  and  leave  parties  who  had  a  real 
grievance  without  a  remedy.  And,  therefore,  where  the 
grievance  complained  of  is  common  to  a  body  of  per- 
sons too  numerous  to  be  all  made  parties,  the  Court 
has  permitted  one  or  more  of  them  to  sue  on  behalf  of 
all,  subject,  however,  to  this  restriction,  that  the  relief 
which  is  prayed  must  be  one  in  which  the  parties 
whom  the  Plaintiff  professes  to  represent,  have  all  of 

them 
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them  an  interest  identical  with  his  own :  Tor  if  what  is 
asked  may  by  possibility  be  injurious  to  any  of  them, 
those  parties  must  be  made  defendants,  because  each 
and  every  of  them  may  have  a  case  to  make,  adverse  to 
the  interest  of  the  parties  suing ;  Taylor  v.  Salmon  (a), 
Wallworth  v.  HolL  {b)  If,  indeed,  they  are  so  numerous 
that  it  is  impossible  to  make  them  all  defendants,  that 
is  a  state  of  things  for  which  no  remedy  has  yet  been 
provided ;  but  no  such  inconvenience  arises  in  the  pre- 
sent case;  and  it  is  sufficient  for  the  present  purpose 
to  say,  that  in  the  cases  to  which  I  have  referred  as 
instances  of  the  relaxation  of  the  rule,  all  persons 
interested  in  the.  subject-matter  of  the  suit  have  been 
parties  either  actually  or  by  representation,  and  that 
in  none  of  those  cases  has  it  been  permitted  to  one  or 
two  to  institute  a  proceeding  in  their  individual  cha- 
racters for  a  purpose  common  to  all.  The  evil  which 
would  result  from  such  a  course  is  perfectly  apparent; 
for  if  it  were  permitted  to  one  or  two,  it  must  be  per- 
mitted to  all,  and  then  as  many  bills  might  be  filed  as 
there  were  shareholders  in  a  company,  all  praying  dif- 
ferent things,  or  the  same  thing  in  a  thousand  different 
ways.  I  think,  therefore,  that  if  there  were  no  other 
objection  to  this  bill,  but  the  shape  and  form  of  it,  as 
filed  by  one  or  two  shareholders,  not  on  behalf  of  them- 
selves and  others,  but  in  their  individual  characters 
only,  that  objection  alone  would  be  fatal  to  it. 


MOZLEY 

V. 

Alston. 


That,  however,  might  be  easily  corrected  by  amend- 
ment, and,  therefore,  a  decision  upon  that  point  only 
would  not  finally  dispose  of  the  question  between  these 
parties.  But  another  and  more  important  objection  is 
this.  The  complaint  against  the  Defendants  is,  that  they 
are  illegally  exercising  the  powers  of  directors,  and  il- 
legally retaining  the  seal  and  property  of  the  Company. 

That, 

(fl)  4  MtfL  8f  Cr,  134.  {b)  Ibid,  619. 


800 


CASES  IN  CHANCERY. 


1847. 


That,  if  it  be  an  injury  at  all,  it  is  an  injury  not  to  the 
Plainti£&  personally,  but  to  the  corporation  of  which 
they  are  members — a  usurpation  of  the  office  of  directors, 
and,  therefore,  an  invasion  of  the  rights  of  the  cor- 
poration ;  and  yet  no  reason  is  assigned  by  the  bill,  why 
the  corporation  does  not  put  itself  in  motion  to  seek  a 
remedy. 


A    case   occurred    some    time    ago   before    Vice- 
Chancelloc  Wigram^  which  is  identical  in  principle  with 
the  present,  I  mean  the  case  of  Foss  v.  HarbatUe,    An 
attempt,  indeed,  was  made  to  distinguish  them,  but  it 
entirely   failed.     In  one   respect,  that  was  a  stronger 
case  for  the  interposition  of  this  Court  than  the  present, 
for  the  bill  stated  a  case  of  malversation  in  the  corporate 
officers  which  was  properly  a  subject  of  equitable  relief. 
The  Plaintiffs  sued,  not  as  here  in  their  individual  cha- 
racters only,  but  on  behalf  of  themselves  and  all  the 
other  shareholders,  except  a  few  who  were  made  De- 
fendants; but  the  Vice- Chancellor,  after  examining  all 
the  authorities,  decided  that  such  a  bill  could  not  be 
supported ;  and  as  one  of  the  reasons  for  coming  to  that 
conclusion,  he  said  that,  for  any  thing  that  appeared  to 
the  contrary,  there  existed  in  the  Company  the  means  of 
rectifying  what  was  complained  of,  by  a  suit  in  the  name 
of  the  corporation.     And  the  same  observation  applies 
with  still  greater  force  to  the  present  case,  for  not  only 
does  it  not  appear  tliat  the  Plaintifis  have  not  the  means 
of  putting  the  corporation  in  motion,  but  the  bill  ex- 
pressly alleges  that  a  large  majority  of  the  shareholders 
are  of  the  same  opinion  with  them ;  and,  if  that  be  so, 
there  is  obviously  nothing  to  prevent  the  company  from 
filing  a  bill  in  its  corporate  character  to  remedy  the  evil 
complained   of.     Such  a  bill  would  be  free  from  the 
objections  to  which  I  have  referred  as  existing  in  this 
case,  for  it  would  be  a  bill  by  a  body  legally  authorized 

to 
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to  represent  the  interests  of  the  shareholders  generally; 
but  to  allow,  under  such  circumstauces,  a  bill  to  be  filed 
by  some  shareholders  on  behalf  of  themselves  and  others^ 
would  be  to  admit  a  form  of  pleading  which  was  ori- 
ginally introduced  on  the  ground  of  necessity  alone,  to 
a  case  in  which  it  is  obvious  that  no  such  necessity 
exists.  It  appears  to  me,  therefore,  that  the  case  of 
Foss  V.  HarboUlCj  so  far  as  relates  to  this  point,  is  iden- 
tical in  principle  with  the  present ;  and  thinking,  as  I  do, 
that  the  observations  of  the  Vice-Chancellor  in  that 
case,  in  which  be  pronounced  a  very  elaborate  judgment 
correctly  represents  what  is  the  principle  and  practice 
of  the  Court  in  reference  to  suits  of  this  description, 
it  is  unnecessary  for  me  to  say  more  on  the  present 
occasion,  than  that  I  fully  concur  in  them  :  and  I  should 
not  hesitate  to  adopt  them  in  this  case,  even  if  the  first 
objection,  to  which  I  have  referred,  was  removed,  by 
making  this  a  bill  on  behalf  of  the  shareholders  gene- 
rally, instead  of  being  a  bill  by  two  of  them  in  their 
individual  characters  onlv. 


MoaLEY 

V. 

Alston. 


But  there  is  another  thing  in  the  way  of  the  Plaintiffs 
which  must  be  very  carefully  considered  before  any  other 
attempt  is  made  to  obtain  the  interposition  of  the  Court 
in  a  case  like  the  present;  and  that  is,  that  the  ground 
on  which  the  whole  complaint  rests,  is,  that  those  who 
are  acting  as  directors  are  not  directors.  All  turning, 
therefore,  on  the  question,  whether  they  are  or  are  not 
entitled  to  the  corporate  offices,  the  functions  of  which 
they  profess  to  exercise.  I  asked  several  times,  in  the 
course  of  the  argument,  whether  there  was.  any  instance 
to  be  found  of  a  bill  seeking  such  relief  as  is  here 
prayed,  solely  on  the  ground  of  the  supposed  invalidity 
of  the  title  of  persons  claiming  to  be  corporate  officers. 
The  argument  was  interrupted  by  an  interval  of  several 
days,  yet  no  such  case  was  produced.  I  did  not 
expect  to  hear  of  one,  and  the  search  which  I  must 

presume 
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presume  has  been  made  by  Counsel,  satisfies  me  tt 
DO  such  case  exists.  This,  therefore,  is  the  first  tii 
that  the  Court  has  been  called  upon  to  interpose  unci 
such  circumstances.  That  alone  would  be  sufficient 
deter  me  from  assuming  a  jurisdiction  which,  it  appeal 
my  predecessors  have  never  exercised,  and  of  which 
would  be  difficult  to  assign  the  limits  or  the  end.  T 
whole  case  depends  upon  a  pure  question  of  law' 
whether  the  parties  clauning  to  be  directors  do  on 
not  lawfully  fill  that  character.  That  is  a  prelimina 
question  which  must  be  decided  before  this  Court  c 
make  any  decree:  there  are  other  mi>des  open  to  tl 
parties  by  which  it  may  be  decided,  and  I  will  not  I 
the  first  to  bring  it  into  a  Court  of  Equity.  But  wh< 
it  is  decided,  and  even  supposing  that  it  is  decided 
favour  of  the  Flaintifl^  what  will  there  remain  for  tli 
Court  to  do?  It  is  not  pretended  that  I  can  gi 
direcUons  which  will  set  this  corporate  body  right,  if 
has  gone  wrong ;  I  am  not  asked  to  direct  that  a  roeetii 
should  be  convened  in  order  to  determine  which  of  the 
twelve  persons  ought  to  go  out  of  office,  and  to  appoii 
others  in  their  place ;  it  is  not  pretended  that  I  ha* 
jurisdiction  to  do  that;  but  the  only  equitable  reli 
which  I  am  asked  to  administer  is  to  restrain  the 
from  acting  as  directors.  Is  not  that  asking  me  to  < 
what,  in  the  great  majority  of  cases,  would  put  an  end 
the  corporation  altogether?  It  may  not  be  so  in  tfa 
case,  because  six  other  directors  have  been  appointe< 
but  the  jurisdiction,  if  admitted,  would  extend  to  a  ca 
in  which  that  circumstance  did  not  exist.  And  yet  th 
is  what  these  Flaintiifs,  who  profess  to  have  the  intere 
of  the  corporation  at  heart,  ask  me  to  do. 

Any  one  of  these  reasons  would  satisfy  me  that  ll 
Court  ought  not  to  exercise  jurisdiction  upon  th 
hill.  And  I  am,  therefore,  of  opinion,  that  the  di 
murrers  ought  to  be  allowed. 
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FOWLER  V.  JAMES.  Jan.  14. 

npHE  bill  in  this  case  was  filed  by  Mrs.  Fowlef*^  a  Where  pro- 

married  woman,  praying  that  a  settlement  might  fn'^pustjn  re- 
be  executed,  under  the  decree  of  the  Court,  in  con-  mainder,  for 

formity  with  her  marriage  articles.  vho  should 

be  the  next  of 

The  articles  provided,  amongst  other  things,  that  all  tenant  for  life 

property  to  which  the  wife  should  become  entided  during  ^}  her  death, 
f^     ^      ^  o  the  presump- 

the  coverture  should  be  brought  into  the  settlement ;  Uve  next  ot 
and,  after  the  usual  limitations  to  the  husband  and  wifcj      cMMirv^par- 
and  the  children  of  the  marriage^  there  was  an  ultimate  ties  to  a  suit 
trust  in  the  event  of  there  being  no  children  and  the  the  execution 
wife  dying  in  the  lifetime  of  the  husband  without  having  of  the  trusts 

1  •  *        ►  1         -11    r     .1  u        .  during  tfie  life, 

made  any  appomtment  by  will,  for  the  persons  who,  at  tune  of  the 

the  time  of  her  death,  would  have  been  entitled  to  her  tenant  for  hfe. 
personal  estate,  by  the  Statute  of  Distribution,  in  case 
she  had  died  a  widow  and  intestate. 

■ 

The  bill  alleged  that  the  Plaintiff  had  become  entitled 
to  property  from  various  sources  since  the  marriage, 
and  that  there  were  questions  whether  certain  portions 
of  such  property  were  bound  by  the  articles. 

The  only  issue  there  had  been  of  the  marriage  had 
died  without  attaining  a  vested  interest,  and  the  only 
Defendants  to  the  suit  were  James  (the  covenantee  in  the 
articles),  and  the  husband. 

On  the  cause  coming  on  to  be  heard  before  the  Lord 
Chancellor, 

Vol.  I.  3  H  Mr. 
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Mr.  Cooper^  for  the  Defendant  James^  mentioned  the 
case  of  Wardlc  v,  Hargreaves{a)^  in  which  Vice-Chan- 
cellor  Knight  Brtice  had  under  similar  circumstadces 
held  that  the  presumptive  next  of  kin  of  the  wife  were 
necessary  parties  to  the  suit. 

The  Lord  Chancellor. 

It  is  so  uncertam  who  will  be  the  next  of  kin  of  the 
wife  at  her  death.  To  hold  that  those  who  are  at  pre- 
sent her  next  of  kin  are  necessary  parties  seems  incon- 
sistent with  the  rule  nemo  est  hares  viventis,  I  do  not 
think  they  are  necessary  parties  in  this  case. 

Mr.  James  Parker^  Mr.  Stinlanj  and  Mr.  Rogers  were 
also  counsel  in  the  cause. 

(a)  6  Jmt. 478.    S.C.  but ^. f  misreported  1  Y.^C.C.C.  265. 


Jan,  14. 

• 

A  petition  to 
confirm  the 
Master's  re- 
port in  lunacy, 
and  a  cross- 
petition  in  the 
nature  of  ex- 
ceptions to  it, 
coming  in  to 
be  heard  to- 
gether.    Held 
(overruling 
In  re  Bari» 
aiinskt/),  that 
the  counsel  for 
the  cross- 
petition  ought 
to  begin. 


In  the  matter  of  TOWNSHEND,  a  Lunatic. 

TN  this  case,  there  were  was  a  petition  to  confirm  the 
^  report  of  the  Master  in  Lunacy,  and  a  cross  petition 
in  the  nature  of  exceptions  to  the  report.  A  question 
being  raised  as  to  the  right  to  begin,  In  re  Princess 
Bariatinsky  (a)  was  referred  to,  but 

The  Lord  Chancellor  held  that  the  counsel  for  the 
cross  petition  ought  to  begin ;  for  the  other  petition  wis 
of  course. 

Mr.  Bacon  for  the  petition. 

Mr,  James  Parker  for  the  cross  petition. 

(a)  AmU,  p.  442« 
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ARNOLD  V.  ARNOLD.  April  20, 

HE  Plaintiff  having  been  served  by  a  Defendant  ''The  last  of 
whose  answer  had  become  suflScient  more  than  8wers"in'the 
four  weeks,  with  notice  of  •motion  to  dismiss  the  bill  for  ^^}^  ^^^^  ^^ 

p  •  I      .      1  n  /  V  -I        -Mfly  1845, 

want  ot  prosecution,  obtained,  as  of  course  (a),  an  order  and  *<  the  last 

for  leave  to  amend  the  bill,  there  beincr  several  other  ^*^?',  *" 

.  the  68th 

Defendants  against  whom  subpoenas  were  prayed  who  Order,  mean 

had  not  answt-red.     Whereupon  the  defendant  who  had  that^'re-^^^ 

answered,  moved  to  discharge  that  order  for  irregularity,  quired  to  be 

on  the  ground  that  his  answer  being  the  last  which  had  ^plication  can 

been  filed,  and  more  than  four  weeks  having  elapsed  he  filed. 

Disdnction 
since  it  was  to  be  deemed  sufficient,  an  order  for  leave  to  between 

amend  could  only  be  regularly  obtained  upon  a  special  ^^awonof  the 

application.     The  motion  having  been  refiused  by  the  Orders  and 

Master  of  the  Rolls,  was  now  renewed  by  way  of  appeal  "'''C8"^^*y' 
before  the  Lord  Chancellor. 

Mr.  Coqpef'  and  Mr.  Hare  for  the  motion. 

Mr.  Elderton  contrh. 

The  first  question  was  whether  in  the  sixty-sixth 
General  Order  of  May  1845,  which  provides  that  an 
order  for  leave  to  amend  a  bill  may  be  obtained  by  the 
Plaintiff  at  any  time  before  filing  a  replication,  and 
within  four  weeks  after  the  answer,  or  the  last  of  several 
answers,  is  to  be  deemed  sufficient,  the  words  "the 
last  of  several  answers,"  and  in  the  sixty-eight  Order 

the 

(a)    The  General  Order  of     practice,  had  not  then  been  pub- 
AprU  13th,  1847,  prohibiting  that      lished. 

3  H  2 
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the  words  "  the  last  answer,"  meant  the  last  answer 
actually  put  in,  or  the  last  answer  of  all  the  Defendants 
who  were  required  to  answer;  the  Plaintiff  contending! 
for  the  latter  construction,  the  Defendant  for  the  former. 
Dalton  V.  Hayter  {a)* 

But  it  was  further  contended  on  the  part  of  the  De« 
fendant,  that  even  if  the  latter  construction  should  pre- 
vail>  the  order  in  question  was  still  irregular^  inasmuch 
as  the  Plaintiff  had  taken  no  steps  to  get  in  the  answers 
of  the  Defendants  who  had  not  answered,  not  having 
even  served  them  with  subpcenas ;  and,  therefore,  that 
their  answers  could  not  be  treated  as  answers  within  the 
spirit  of  the  General  Order  which  had  been  referred 
to*    King  of  Spain  v.  HuUett  (6),  Cooke  v.  Betham  {c). 

The  Lord  Chancellor. 

Both  these  Orders  evidently  contemplate  a  case  in 
which  the  Plaintiff  is  in  a  situation  to  put  the  cause  at 
at  issue  —  in  which  the  suit  is  in  a  state  for  a  replication 
to  be  filed.  *  I  think,  therefore,  it  is  clear  that  *^  the 
last  answer  "  must  mean  the  last  answer  to  be  put  in 
previous  to  replication.  The  other  construction  would 
lead  to  great  inconvenience;  the  right  of  the  Plaintiff  to 
amend  would  be  continually  changing  as  the  Defendants 
successively  put  in  their  answers. 

It  is  contended,  however,  in  this  case,  that  according 
to  either  construction,  the  order  in  question  must  be 
discharged  ;  because,  though  there  are  other  answers  to 
be  put  in,  the  Plaintiff  has  not  taken  any  steps  to  get 
them  in,  and  it  is  insisted  that  he  can  derive  no  benefit 
from  his  own  default.     But  the  notice  of  motion  is,  that 

the 

(/i)  7  Beav.  586.  (c)  1  C.  P.  Coop.  403.  , 

[li)  3  Sini,  338. 
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the  order  may  be  discharged^/or  irregulariiy;  and  though 
I  think  that  the  course  which  the  Plaintiff  has  taken  is 
an  evasion  of  the  General  Orders,  and  I  should,  on  that 
ground,  have  discharged  the  order,  if  the  notice  of 
motion  had  been  to  discharge  it  generally,  yet  as  he  is 
within  the  letter  of  those  Orders,  I  do  not  think  that 
his  course  has  been,  strictly  speaking,  irregular,  and, 
therefore,  as  the  motion  stands  at  present,  I  must  refuse 
it,  though  if  the  words  "for  irregularity*'  had  been 
omitted,  I  should,  for  the  reason  I  have  stated}  have 
discharged  the  order. 


184.7. 


Arnold 

V. 

Arnold. 


I  n  consequence  of  this  intimation,  it  was  arranged  by 
consent,  that  the  notice  of  motion  should  be  considered 
as  amended,  and  the  order  was  discharged. 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Annuity,  3. 

Official  Assignee. 


ACCOUNT. 

An  account  between  a  banker  and 
his  customer,  consisting  of  three 
items  only  and  interest,  held  not 
to  be  a  proper  subject  for  a  bill  in 
equity.  Foleif  v.  Hill.    Page  399. 

ADMINISTRATION  SUIT. 

Mere  neglect  of  duty  in  an  executor, 
as,  for  instance,  the  omission  to 
invest  balances  pursuant  to  a  di- 
rection in  the  will^  if  unaccom- 
panied by  fraud,  is  not  such  mis- 
conduct as  to  disentitle  him  to  the 
general  costs  of  a  suit  for  the  ad- 
ministration of  the  estate,  although 
it  may  subject  him  to  the  costs  of 
so  much  of  the  suit  as  was  occa« 


sioned  by  such  neglect.     Heigh' 
ington  V.  Grant.  Page  600 

AFHDAVIT. 

I.  Annexed  to  Bill. 

Where  an  act  of  parliament  required 
that  to  all  bills  which  should  be 
filed  under  its  provisions  an  affida- 
vit, of  a  certain  form,  should  be 
annexed:  Held,  that  it  was  no 
objection  to  an  ^davit  which  had 
been  annexed  to  a  bill  filed  under 
the  Act,  that  it  had  been  sworn 
three  days  before  the  bill  was 
filed.  Walkerv.  Fletcher.  Page  115 

II.  In  opposition  to  Answer. 
1.  An  order  made  under  5  Vict.  c.5. 
s.  ^.f  to  restrain  the  transfer  of 
stock,  continues  in  force,  until 
discharged,  atter  a  bill  has  been 
filed  for  the  same  purpose:  and 
3  H    4  on 
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on  a  motion  being  aflerwardt  made 
to  di»charge  it,  the  Court  will 
allow  affidavits  to  be  read  as  wel] 
in  oppoiition  to  the  answer,  if 
then  filed,  ai  in  support  of  it. 
In  re  Marquis  of  Hertford. 

I^ge  203 

2.  Where  «  Plaintiff  move*  upon  the 
answer,  be  is  not  allowed  to  verify 
by  affidavit  any  allegation,  in  the 
bill,  of  a  fact  connected  with  his 
title,  though  such  legation  be 
neither  admitted  nor  denied  by 
the  answer. 

Where  the  bill  set  forth  a  letter 
as  containing  an  admission  of  the 
Plaintiff's  title,  and  which  it 
charged  to  have  been  written  by 
the  Defendant,  but  the  Defendant, 
who  was  very  old  and  nearly  blind, 
stated  that  such  a  letter  might 
have  been  vritten  by  somebody 
about  him,  but  that  to  the  best  of 
his  recollection  and  belief  he  had 
never  written  such  a  letter :  Held, 
on  a  motion  for  production  of 
documents,  that  the  letter,  with 
an  affidavit  of  its  being  in  the  De* 
fendant't  handwriting,  could  not 
be  admitted  as  evidence  of  the 
Plaintiff's  title  for  the  purpoie  of 
the  motion.  Edmardt  v.  Jottet. 
Page  501 

See  General  Oxdeks. 

PRODDCTION  or  D0C17UENTS,  2, 

AGREEMENT. 
See  Stamp. 

Voluntary  Settlement,  2. 

ALIEN. 
See  Lunatic,  1. 


ALIENATION(RESTRAINT  OF . 

See  Ahticipatiom. 

AMENDMENT. 
I.  OfBiU. 
See  Geneblal  Orders. 
Practice. 

II.  Of  Patent  RoiL 

See  Patent. 

ANNUITY. 
I.  A.,  by  several  deeda  of  the  same 
date,  granted,  for  valuable  con- 
siderations, several  annuities  or 
rent-charges  for  lives,  to  be  issu- 
ing and  payable  out  of  certain 
real  estates,  of  which  he  waa  the 
owner,  reserving  to  himself  and 
bis  heirs,  in  each  case,  a  power  to 
repurchase  the  annuity,  on  pay- 
ment, at  three  months'  notice,  of 
the  original  price,  together  with  a 
half-yearly  payment  of  it  ia  ad- 
vance. Each  annuity  was  secured 
by  the  personal  covenant  of  the 
grantor,  by  clauses  of  distress  and 
entry  in  case  it  should  be  a  cer* 
tain  number  of  daya  in  arrear,  and 
by  a  warrant  of  attorney  to  con- 
fess judgment  against  the  grantor 
for  double  the  original  price.  And 
by  another  deed  of  even  date  which 
recited  the  annuities  as  being  re- 
spectively subject  to  "  a  proviso 
for  redemption  or  repurchase,"  the 
real  estates  on  which  they  were 
charged  were  conveyed  to  trus- 
tees for  a  term  of  years,  with  a 
power 
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power  of  sale  to  secure  the  regu- 
lar payment  of  them,  and,  subject 
thereto,  on  trust  for  the  grantor. 
The  grantor  by  his  will  charged 
his  real  estates  in  aid  of  his  per- 
sonal estate  with  the  payment  of 
his  debts,  other  than  mortgage 
debts,  and,  subject  thereto,  devised 
them  in  strict  settlement. 

Held,  (reversing  the  judgment 
below,)  that  the  annuities  were  to 
be  treated  as  securities  for  the 
repayment  of  loans,  and  conse- 
quently that  the  value  of  them 
(there  being  no  personal  assets 
for  their  payment)  was,  by  virtue 
of  the  will,  a  charge  upon  the 
corpus  of  the  real  estates,  and 
that  the  tenant  for  life  of  the  real 
estates,  as  between  him  and  the 
remainder-man,  was  only  liable  to 
keep  down  the  interest  on  such 
value.    Bubver  v.  Astley* 

Page  4-22 

2.  Upon  a  devise  of  real  estates  in 
trust,  to  receive  the  rents,  and 
thereout  to  pay  to  the  testator's 
widow  an  annuity,  and  <*  from  and 
immediately  after"  her  death  to 
convey  the  estates  to  his  three 
sisters.  Held,  (reversing  the  de- 
cision below),  that  the  annuity 
was  a  charge  only  on  the  rents 
which  accrued  during  the  life  of 
the  widow,  and  not  on  the  corpus 
of  the  estates.    Foster  v.  Smith. 

Page  629 

3.  Gift  of  an  annuity  of  300/.  to  the 
testator's  three  daughters  and  the 
survivors  and  survivor,  with  a  gift 
over,  to  the  last  survivor,  of  the 
sum  set  apart  to  answer  the  an- 


nuity. After  the  death  of  one  of 
the  daughters,  the  fund  set  apart 
was  lost  by  the  misconduct  of  the 
trustee,  and  the  annuity  remained 
unpaid  for  the  rest  of  the  lives  of 
the  other  two :  but  after  their 
deaths  a  sum  of  money,  forming 
part  of  the  residue,  but  of  less 
amount  than  the  original  fund, 
becoming  available.  Held,  that 
such  sum  was  to  be  apportioned 
rateably  between  the  arrears  due 
to  the  two  surviving  daughters 
respectively  at  the  time  of  the 
death  of  that  one  of  them  who 
died  first,  and  the  sum  originally 
set  apart,  and  which  belonged  to 
the  last  survivor.  Innet  v.  Mitchell. 

Pago  710 

ANNULLING  FIAT. 
See  Bankrupt,  5. 

ANSWER. 

See  Pleading,  1. 

Supplemental  Answer« 


ANTICIPATION  CLAUSE. 

1.  Gift  by  will  of  leasehold  and  other 
personal  estates  to  trustees  in  trust 
to  pay  the  rents,  &c.  to  such  per- 
son or  persons  as  a  married  woman 
should,  by  writing  under  her  hand 
from  time  to  time,  but  not  by  way 
of  anticipation,  appoint,  and,  in 
default  of  such  appointment,  or 
so  far  as  the  same  should  not  ex- 
tend, into  her  proper  hands  for 
her  sole  and  separate  use,  with  a 
direction  that  her  receipts^  not- 
withstanding 


812 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


withstanding  coverture,  should  be 
good  discharges,  and^  after  her 
death,  in  trust  for  her  children. 
Held,  upon  the  particular  terms 
of  the  gift,  that  the  restraint  on 
anticipation  applied  to  an  assign- 
ment^ by  the  married  woman,  of 
her  separate  estate  as  well  as  to 
an  appointment  in  execution  of 
her  power,  notwithstanding  the 
will  did  not  provide  that  her  re- 
ceipts ahme  should  be  good  dis- 
charges     Brown    v.    Bamford. 

Page  620 
2.  A  court  of  equity  will  give  effect 
during  coverture  to  a  clause  in 
restraint  of  alienation,  annexed  to 
a  gifl  to  a  married  woman  for  her 
separate  use,  whether  the  subject 
of  the  gift  be  real  or  personal 
estate,  and  whether  it  be  in  fee  or 
only  for  life.    Baggett  v.  Meux, 

Page  627 

APPEAL. 

1.  SemhUtt  where  a  decision  of  the 
Court  of  Review  is  brought  under 
the  review  of  the  Lord  Chancellor 
by  a  simple  appeal  petition,  with- 
out a  special  case,  no  appeal  lies 
from  his  decision  to  the  House  of 
Lords. 

Where  the  Court  of  Review  had 
committed  a  party  for  a  contempt, 
and  had  afterwards  restrained  him 
by  injunction  from  prosecuting 
an  action  for  false  imprisonment 
against  the  Plaintiff,  who  obtained 
the  order  of  commitment,  the  Lord 
Chancellor,  upon  both  the  orders 
being  brought  under  his  review 
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by  a  simple  appeal  petitiota,  with- 
out a  special  case»  discharged  the 
order  for  the  injunction,  on  the 
ground  that  doubts  might  be  en* 
tertahied  whether  the  form  of  the 
proceeding  before  him  admitted 
of  an  appeal  from  his  decision  to 
the  House  of  Lords,  whereas  a 
writ  of  error  would  lie  from  that 
of  the  court  of  law.  Expark 
Van  Sandau.  Fage  H5 

2.  Where  an  order  of  this  Court 
made  in  pursuance  of  an  order 
of  the  House  of  Lords,  reversing 
the  decree  below  and  dismiss- 
ing the  bill  with  costs,  had 
omitted  to  direct  repayment  of  a 
sum  of  money  which  had  been 
paid  by  the  Defendants  to  the 
Plaintiff  under  the  decree  pending 
the  appeal ;  the  Court,  on  the 
petition  of  the  Defendants,  made 
a  further  substantive  order  for 
such  repayment.  Thorpe  v.  Mat" 
tingley.  Page  4*5 

See  Court  of  Review. 
Impertinence. 
Rehearing. 
Right  to  begin. 
Stay  of  Execution. 

ATTACHMENT. 

It  is  no  objection  to  the  regularity 
of  a  writ  of  attachment,  that  an- 
other similar  writ  has  previously 
issued  against  the  same  party,  but 
which  has  not  been  acted  on. 
Andrews  v.  Walton.        Page  619 

See  Pauper. 

Pro  Confesso,  2. 
ATTORNEY- 


I 
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ATTORN  EY-GENER  AL. 

See  Charity. 
Costs,  I. 
Scheme. 
Trustees. 


3. 


BANKER. 

See  Account. 
Bankrupt,  4. 
Construction,  IV.  5. 
Stat,  of  Limitations. 

BANKRUPT. 

1.  A  creditor,  whose  debt  was  se* 
cured  by  the  joint  and  several 
covenants  of  two  partners  in  trade, 
and  also  by  a  mortgage  on  part  of 
the  joint  property,  admitted  to 
prove  his  debt  against  the  se- 
parate estate  of  each,  without 
surrendering  or  realising  his  mort- 
gage security.     In   re  Plummer, 

Page  56 

2.  A  deposit  of  a  policy  of  assurance 
by  way  of  security  for  a  debt, 
made  previously  to  the  commis- 
sion of  an  act  of  bankruptcy  by 
the  depositor,  and  notified  to  the 
insurance  company,  by  the  party 
with  whom  the  deposit  was  made, 
previously  to  the  issuing  of  the 
fiat,  though  subsequently  to  the 
act  of  bankruptcy  :  Held  valid  as 
against  the  assignees  under  the 
2  &  3  Vict.  c.  29.,  it  not  appearing 
that,  at  the  time  the  notice  was 
given  to  the  company,  the  party 
giving  it  was  aware  of  an  act  of 


bankruptcy    having    been    com- 
mitted.    In  re  Styan.     Page  105 
An  innkeeper,  who  was  a  widow, 
having  died  intestate,  two  of  her 
children,    a    son    and  daughter, 
took  possession  of  her  furniture 
and  stock  in  trade,  and  carried  on 
her  business  in  their  own  names 
for  two   years  afler    her  death, 
during  which  time  they  paid  her 
funeral  expenses  and  some  of  her 
debts,  but  without  taking  out  ad« 
ministration  to  her  estate,  and,  at 
the  end  of   that  time,    became 
bankrupts,  the  daughter  having  a 
few    months     previously    retired 
from  the  business,  and  sold  her 
share  of  it  to  the  son.    Another 
of  the  children  then  took  out  ad- 
ministration to  the  intestate,  and 
claimed  that  part  of  her  furniture 
and  stock   in    trade   which   still 
remained  in  specie ;    but.  Held 
that  it  belonged  to  the  assignees, 
as  having  been  in  the  order  and 
disposition  of  the  son  at  the  time 
of  his  bankruptcy    In  re  Thomas. 

Page  159 
.  A  customer  of  a  banking  firm, 
whose  practice  it  was  to  receive 
deposits,  at  their  banking-house, 
of  boxes  of  securities  belonging 
to  their  customers,  for  safe  cus- 
tody, lent  part  of  the  securities 
contained  in  his  box  to  the  firm, 
upon  an  undertaking  to  replace 
them  in  three  months,  or  sooner 
if  required;  and  he  afterwards 
lent  other  part  of  such  securities 
to  «/.  W.t  one  of  the  partners  in 
the  firm,  on  his  own  separate  ac- 
count, other  securities  being  on 

both 
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both  occaiions  deposited  by  the 
respective  borrowers,  according 
to  agreement,  in  pledge  for  those 
which  were  borrowed.  After  the 
cxpifation  of  three  months  from 
the  time  of  the  first  loan  the  firm, 
with  the  consent  of  the  customer, 
deposited  other  securities  in  the 
box  in  exchange  for  those  first 
pledged,  and  afterwards  became 
baiikrupt»  when  it  appeared  that 
iW  cusioiner  had  been  regularly 
vrtdittd  ia  tbc  books  of  the  firm 
Willi  inlefcst  on  all  the  securities 
bam>wed»  but  thai  J,  W.  had, 
witboul  the  knowledge  either  of 
bis  co-partneffs  or  the  customer, 
abstracted  the  securities  pledged 
by  himself  upon  the  second  loan, 
and  had  applied  the  proceeds  to ' 
liis  own  indiTidual  use. 

Held,  Ist^  that  the  value  of  the ; 
securities  lent  to  the  firm  was  not 
a  contingent  debt  within  the  fifty*  . 
sixth  section  of  6  G.  4.,  and  that, , 
as  there  had  been  no  demand  for 
their  replacement  before  the  bank-  i 
ruptcy,  the  customer  had  no  prove-  ^ 
able  debt  in  respect  thereof,  either ; 
against  the  joint  estate  or  any  of  | 
the  separate  estates.  | 

^y,  that  the  firm  was  not  re-  ' 
sponsible  for  the  abstraction  by  ! 
J,  W.  of  the  securities  pledged 
upon  the  second  loan,  although 
the  key  of  the  box,  as  well  as  the  i 
box  itself,  was  left  in  the  custody  \ 
of  the  firm,  inasmuch  as  it  did  not  I 
appear  that  the  firm  had  any  au- ! 
thority  to  open  the  box  or  to  I 
examine  its  contents:  and  con- 
sequently that  the  customer  had 
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no  right  of  proof,  in  respect  if 
the  second  loan,  against  the  join 
estate,  but  only  against  the  sept- 
rate  estate  of  J.  W. 

And,  semble,  even  if  the  firm 
had  been  chargeable  for  the  ab- 
straction on  the  ground  of  negfi. 
gence,  the  claim  would  have  been 
only  a  claim  for  unliquidated  da- 
mages, and  therefore  not  prove- 
able  against  the  joint  estate.  Ex 
parte  Eyre f  in  re  Wright,  PsgeS27 

If  a  bankrupt  has  failed  to  com- 
mence any  action,  suit,  or  other 
proceeding  to  annul  the  fiat  within 
the  time  limited  for  that  purpose 
by  the  twenty-fourth  section  of 
5  &  6  Vict.  c.  122.  the  Court  of 
Review  has  no  discretionary  juris- 
diction to  entertain  a  petition, 
presented  after  that  time  has  ex- 
pired, to  annul  the  fiat,  however 
satisfiEK:tori]y  the  delay  may  be 
accounted  for.     In  re   TkoroltL 

Page2S9 

BOARDERS. 
See  Grammar  School,  2. 

BREACH  OF  TRUST. 
See  Administration  Suit. 


CHARGE  OF  DEBTS. 
See  Construction,  IV.  2. 


CHARITY, 


1.  A  testator  in 


of  "the 
property 
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property  of  which  he  should  bepos-* 
sessed  at  his  death  after  payment 
of  debts  and  expcnces/'  made 
several  specific  and  pecuniary 
bequests,  and  then  directed  his 
executors,  amongst  other  things, 
to  purchase  and  prepare  for  the 
ultimate  deposit  of  his  own  body, 
and  for  the  removal  and  deposit  of 
the  remains  of  his  parents  and 
sister  then  lying  interred  in  a 
certain  churchyard,  a  certain 
piece  of  unconsecrated  ground 
then  belonging  to  another  person, 
on  which  they  were  **  to  build  a 
suitable,  handsome,  and  durable 
monument,  the  expense  to  be  met 
and  provided  from  the  surplus 
property  that  should  remain  after 
payment  of  the  above  legacies  and 
bequests,  &c.*'  After  which  he 
gave  **  the  remainder  of  his  pro- 
perty to  the  government  of  Sen- 
fral^  to  be  applied  to  charitable, 
beneficial,  and  public  works,  at 
and  in  the  city  of  Dacca  in  Beu' 
gal,  for  the  exclusive  benefit  of 
the,  native  inhabitants^  in  such 
manner  as  they  and  the  govern- 
ment might  regard  as  most  con- 
ducive to  that  end.'* 

Held,  first,  that  the  direction 
as  to  the  monument  was  not  a 
charge  upon  the  residue,  but  a 
bequest  of  such  integral  part  of 
the  residue  as  would  be  necessary 
for  carrying  the  direction  into 
effect.  Secondly,  that  even  sup- 
posing that  direction  to  be  void, 
it  did  not  invalidate  the  subse- 
qucnt  bequest  to  the  government 
of   Bengalf    if  otherwise    valid, 


inasmuch  as  the  sum  necessary 
for  carrying  the  direction  as  to  the 
monument  into  effect  was  capable 
of  being  ascertained.  Thirdly, 
that  the  bequest  to  the  govern- 
ment of  Bengal' waB  a  good  chari- 
table bequest. 

Whether  the  direction  as  to  the 

monument  is  void,  queere  ?     Mit' 

ford  V.  Reynolds.  Page  185 

2.  Where  a  legacy  was  given  by  a 
will  to  A,  B.,  '^  to  be  applied  to 
the  use  of  a  certain  Roman 
Catholic  College,  and  A.  B.  died 
in  the  testator's  lifetime,  the  Court 
on  being  satisfied  of  the  respec- 
tability and  permanent  character 
of  the  institution,*  ordered  the 
legacy  to  be  paid  to  the  Pre* 
sident  of  the  College,  who  was 
the  officer  intrusted  with  the 
management  of  its  pecuniary  af- 
fairs, without  requiring  any  scheme 
to  be  settled,  although  the  At- 
torney-General asked  for  one. 
Walsh  V.  Gladstone.        Page  290 

3.  Observations  on  the  doctrine  of 
limiting  the  participants  in  a  fund 
devoted  to  the  poor  of  a  parish, 
to  those  who  are  not  in  receipt 
of  parochial  relief. 

Semble.  A  sounder  rule  is  to 
administer  the  charity  according 
to  the  ordinary  rule,  and  leave  to 
chance  to  what  extent  it  may 
operate  to  the  relief  of  the  poor- 
rate. 

The  order  of  reference  to  ap- 
prove of  a  scheme,  in  such  a  case, 
contained  a  special  authority  to 
the  Master  to  include  provisions 
for  educating,  clothing,  and  ap- 
prenticing 
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prenticing  the  children  of  the 
poor,  advancing  sums  by  way  of 
loan,  kc* 

Sketch  of  scheme  pursuant  to 
such  order. 

Semble*  A  decree^  containing 
a  declaration  as  to  the  proper 
mode  of  applying  the  income  of  a 
charity  estate  with  reference  to 
the  founder's  deed,  need  not  b^ 
reheard,  in  order  to  enable  the 
Court,  on  the  hearing  of  a  sub- 
sequent information,  to.  make  a 
dfferent  prospective  declaration 
in  reference  to  the  same  question. 
AUomey-General  v.  Boviil. 

Page  762 

SeeGifkuMAK  School. 
Practice. 

COLLATERALS. 
JSee  Specific  Performance. 


COMMITTEE. 
See  Recognizance. 


COMPOSITION  DEED. 

W  here  a  composition  deed  between 
a  debtor  and  his  creditors  pro- 
vides, that  those  who  come  in 
under  it  shall  thereby  release 
their  debts,  a  (ien  creditor  can- 
not realise  his  lien  and  prove  for 
the  difference,  but  if  he  elects  to 
take  the  benefit  of  the  deed,  must 
first  give  up  the  property  on 
which  he  claims  the  lien.  Buck 
v.  Skippam.  Page  694 


CONSTRUCTION. 

L  Annuity  Deed. —  See  ANirain,  I. 
IL  Power  of  jippoinimaU. 

A  testator  bequeatlied  17Ctf-  stock 
to  trustees,  in  trust  to  pay  the 
dividends  to  «/•  C  and  &  his 
wife,  during  their  lives,  and  the 
life  of  the  survivor,  and  after  their 
decease,  then  in  trust  to  transfer 
or  pay  over  the  stock  unto  their 
children,  in  such  shares  and  pro- 
portions as  the  survivor  of  them, 
«/.  C.  and  S.  his  wife,  by  his  or 
her  last  will,  should  direct  or  ap- 
point. At  the  death  of  the  tes- 
tator, «/.  C  and  <S.  had  three 
children  living.  After  the  deaths 
of  S.  and  two  of  those  children, 
J,  C,  by  will,  appointed  the  whole 
fund  to  the  only  surviving  child. 
Held,  a  good  appointment.  IFood- 
cock  v.  Renneck.  Page  72 


III.  SetlUment. 

By  a  marriage  settlement  a  sum  of 
money,  the  property  of  the  wife, 
was  vested  m  trustees  in  trust  for 
the  separate  use  of  the  wife  during 
her  life,  and  after  her  decease  in 
trust  for  the  husband  during  his 
life,  and  after  the  death  of  the 
survivor,  upon  certain  trusts  for 
the  children,  and  in  default 
of  children,  who^  being  sons, 
should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  age 
or  marry,  in  trust  for  such  person 
or  persons  as   the  wife  should, 

notwithstanding  her  coverture,  bj 

deed 
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deed  or  will  appoint,  and  in  de- 
fault of  appointment,  in  trust  to 
pay  and  transfer  the  same  to  the 
executors  or  administrators  of  the 
wife.  Held,  reversing  the  decree 
below,  that  under  the'  ultimate 
limitation  to  the  executors  or 
administrators  of  the  wife  the 
fund  did  not  belong  to  the  next 
of  kin  of  the  wife,  in  exclusion  of 
the  husband,  but  passed  to  the 
administratrix  of  the  wife  as  part 
of  her  general  personal  estate. 
Daniel  v.  Dudley.  Page  1 

See  Specific  Performance. 


IV.  Will. 

1.  A  testator  began  his  will  by  be- 
queathing the  whole  of  his  pro- 
perty to  his  wife  for  life,  and 
aflerwards  to  be  equally  divided 
between  his  children.  He  then 
gave  to  each  of  his  children  and 
to  his  wife  some  pecuniary  and 
specific  legacies,  and  afterwards 
bequeathed  as  follows.  <<  The 
property,  my  house,  21.  North 
Street^  St  Marylehone^  let  on 
lease  at  48Z.  a  year^  lOOOf.  new  4* 
per  cents.,  1500/.  in  the  3  per 
cent,  consols,  ,64'5/.  in  the  threes 
reduced,  and  20/.  per  annum  in 
the  long  annuities^  all  this  I  give 
to  my  wife,  with  the  residue  and 
interest,  should  there  be  any." 
Held,  that  the  widow  took  a  life 
interest  only  in  the  general  resi- 
due, including  the  particulars 
enumerated  in  the  concluding 
clause,  but  that  of  those  par- 
ticulars she  was  entitled  to  the 


enjoyment  in   specie.      Vaughan 
V.  Buck.  Page  75 

2.  A  testator  began  his  will  by  di- 
recting that  all  his  just  debts, 
funeral  and  testamentary  -  ex- 
penses, should  be  fully  paid  and 
satisfied.  He  then  devised  all  his 
real  estate  to  his  daughter  and 
her  issue  in  strict  settlement ;  and 
afler  giving  one  specific  and  one 
pecuniary  legacy,  he  gave  all  the 
residue  of  his  personal  estate 
(after  and  subject  to  the  payment 
of  all  his  just  debts,  funeral  and 
testamentary  expenses,  and  the 
legacies  before  bequeathed)  to 
his  said  daughter.  Held,  revers- 
ing the  judgment  below,  that  the 
concluding  clause  of  the  will  was 
not  sufficient  to  rebut  the  pre- 
sumption, arising  from  the  firsts 
of  an  intention  to  charge  the 
real  estate  in  aid  of  the  per- 
sonalty with  the  debts.  Price  v. 
North.  Page  85 

3.  A  devise  to  the  second  son  of 
Edward  Weldy  of  LiJworih,  held, 
upon  the  context  of  the  will 
and  upon  extrinsic  evidence  as  to 
the  state  of  the  fVeld  family  and 
the  degree  of  the  testator's  ac- 
quaintance with  the  different 
members  of  it^  to  mean  a  devise 
to  the  second  son  of  Joseph  fVeld, 
of  Lulnoorth^  although  there  was 
a  person  named  Edward  Joseph 
Weld  (the  eldest  son  of  Joseph 
Weld)i  who  resided  with  his 
father  at  Lulvoorth^  and  who 
usually  went  by  the  name  of  Ed* 
toard  only,  and  although  a  former 
will  of  the  testator,  made  several 

years 
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yean  before  the  will  in  question, 

•  contained  a  devise  to  the  same 

Joteph  Wdd^  by  his  right  name. 

Blundell  v.  GlacUtone.    Page  279 

4.  Under  a  gifl  of  a  sum  of  money 
'<to  my  daughter  J.  H.,  to  be 
employed  for  her  use  in  the  fol- 
lowing manner ; "  accompanied 
by  a  direction  that  the  fund  should 
be  infested  and  the  interest  only 
paid  to  the  daughter  during  her 
life,  and  in  case  she  should  marry 
and  have  children,  then  the  prin- 
cipal  to  be  divided  amongst  such 
children*  Held,  upon  the  con- 
struction of  the  whole  will,  the 
daughter  having  died  without 
children,  that  her  personal  repre- 
sentative, and  not  the  residuary 
legatee,  was  entitled  to  the  fund. 
Campbell  i.Brcfwnrigg.  Page  301 

5.  A  testator's  balance  at  his 
banker's  held,  upon  the  construc- 
tion of  his  will,  to  pass  under  the 
words  '*  ready  money."     Parker 

^    v«  Marchant.  Page  356 

See  Will. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONSTRUCTIVE  REVOCA- 
TION. 

See  Revocatiok. 

CONTINGENT  DEBT. 
See  Bankrcpt,  4*. 


COPYHOLD. 
See  Frsebknch. 

CONTEMPT. 

1.  A  single  judge  of  the  Cou 
Review,  when  sitting  as  the  C 
has  power  to   commit   for 
tempt. 

Whether  the  Court  of  Re 
has  jurisdiction  to  restrain  a  \ 
whom  it  has  committed  f 
contempt,  from  suing  the  \ 
who  obtained  the  order  of  i 
mitment  in  an  action  for  falsi 
prisonment,  quare.  Exparte 
Sandau.  Page 

2.  An  order  of  commitment  oi 
in  strictness,  to  be  prefaced  fa 
express  adjudication  that  the 
complained  of  is  a  contempt ; 
the  absence  of  such  adjudici 
is  not  a  ground  for  dischai 
such  an  order  for  irregularity 

It  is  not  irregular  to  engraft  i 
an  order  of  commitment  an  c 
that  the  party  committed 
pay  the  costs  of  his  contei 
but  if  the  order  extend  to  cha 
and  expenses  as  well  as  costs, 
to  that  extent  irregular.  Exj 
Van  Sandatt.  Page 

3.  Whether  the  discharge  undei 
48  G.  3.  c.  123.  of  a  party  deta 
under  process  of  contempt 
nonpayment  of  costs  under 
has  the  effect  of  clearing  his  < 
tempt  so  as  to  entitle  hie 
move.  Quare.  OldJUldv,  Col 

Page 


See  Appeal,  1. 
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Pauper. 

Pro  Confesso. 

Waiver. 


CONVERSION  OF  RESIDUE. 
See  Construction,  IV.  1. 


CORPORATION. 

The  rule  that  a  suit  by  individual 
shareholders  in  an  incorporated 
Company,  complaining  of  an  in- 
jury to  the  corporation,  cannot 
be  maintained,  if  it  appears  that 
the  Plaintiffs  have  the  means  of 
procuring  a  suit  to  be  instituted 
in  the  name  of  the  corporation 
itself,  applies  equally  whether  the 
subject-matter  of  complaint  be  an 
act  or  transaction  which  is  merely 
voidable  at  the  discretion  of  a 
majority  of  shareholders,  or  an 
act  or  transaction  absolutely  il- 
legal, and  incapable  of  being  con- 
firmed by  such  majority. 

The  Court  will  not  entertain 
a  bill  by  shareholders  in  an  in- 
corporated Company,  seeking 
merely  to  restrain  the  directors  de 
Jacto  from  acting  as  such  on  the 
sole  ground  of  the  alleged  in- 
validity of  their  title  to  their  of 
fices. 

A  general  demurrer  to  a  bill 
by  two  members  of  an  incorpo- 
rated railway  company,  in  their 
individual  characters,  against  the 
corporation  and  twelve  other  mem  • 
bers  who  were  alleged  to  have 
usurped  the  office  of  directors,  and 

Vol.  I. 


to  be  exercising  the  functions 
thereof,  as  a  majority  of  the  go- 
verning body,  injuriously  to  the 
interests  of  the  company,  praying 
that  those  twelve  Defendants 
might  be  restrained  from  acting 
as  directors,  and  might  be  or- 
dered to  deliver  the  common  seal, 
and  the  property,  and  books  of 
the  company  in  their  possession, 
to  six  other  persons,  who  were  al- 
leged to  be  the  only  duly  const!  • 
tuted  directors,  was,  on  both  the 
above  grounds,  allowed.  Mozley 
V.  Alston,  Page  790. 


COSTS. 
I.  Of  Attorney  •General, 

The  taxed  costs  of  the  Attorney- 
General  and  the  Commissioners 
for  the  Reduction  of  the  National 
Debt,  upon  applications  under  the 
56  G,  S.  c,  60.,  are,  as  a  general 
rule,  to  be  paid  out  of  the  fund 
recovered.     In  re  Holland. 

Page  379. 


11.  0/  Cross  Bill. 

Where  the  Plaintiff  in  an  original 
cause,  after  putting  in  an  answer 
to  a  cross  bill  for  discovery,  dis- 
misses his  own  bill  before  the 
hearing,  the  Court  has  not  only  no 
power  under  the  41  st  order  of 
August  1841,  to  give  the  Plaintiff 
in  the  cross  bill  his  .costs,  but  the 
Defendant  to  the  cross  bill  has  a 
right  to  be  paid  his  costs  of  the 
answer  by  the  Plaintiff,  according 

8  1  to 
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to  tW  old  pnctkre.     WedfUid  ▼. 

Page  277 


m.  Of  OffuMl  mmd  Prtnisknud  As- 


1.  Wben  the  prorisioiial  aisigiiee ' 
onder  the  Intolvvnt  Act  is  made  a 
IMendant  in  that  character  to  a ' 
biQ  of  fbreckvure*  in  m|>ect  of; 
the  eqmtj  of  redempcioo,  he  is  not 
cotided  to  his  costs  from  the- 
PlainriC  although  he  may  harej 
leceifed  no  assets  of  the  iosolTent  - 
wherewith  to  paj  them.  Applehf  • 
▼.  Duke.  Piige  272* 

2.  An  oSdal  amigoee,  made  Defen- 
dant to  a  forcdosare  suit,  as  re» 
presenting  the  interest  of  a  mesne 
incombranccr  who  had  hecome 
bankmpt,  held  not  to  be  entitled 
to  his  costs  from  the  Plaintiff 
although  he  disclaimed  absolatelj 
at  the  hearii^.    Clarke  t.  WUwnl. 

Page  276 

lY.  Of  Skort-kamd  Wriicrs  SaUu 

In  taxii^  the  costs  of  a  motion  fora 
new  trial  of  an  issue,  the  costs  of 
copies  of  the  short-hand  writer's 
notes  of  the  eTidence  taken  on  the 
former  trial  are  in  the  discretion  . 
of  the  Taxii^  Master,  regard  being  - 
bad  to  the  nature  of  the  issue  and 
the  extent  to  which  such  copies, 
if  at  all,  were  necessary,  bat  in  no  , 
case  will  more  than  two  copies  be 
allowed. MaUnt^.Prke.Vmgt3dO '- 

m 

V.  Under  Railway  Aciu 

i 

The  costs  of  an  application  for  j 
the  transfer  out  of  Court  of  a  ( 


sum  of  stocky  the  prodoce  of  land 
taken  by  a  raOway  company  wider 
the  powers  of  their  Act  from  a 
party  under  disabiliqr»  bdd,  opoo 
the  construction  of  the  Act,  to  be 
payable  by  the  oaanpaiiy.  /■  re 
Great  Wesiarm  RaHwaay  Caatpamy* 

P^560 

YL  Secmiiiyjar. 

1.  The  surety,  for  costs,  of  a  plaio- 
tiff  resident  abroad,  became  bank- 
rupt a  few  days  aftor  die  decree 
dismissing  the  bill  with  costs,  and 

'  before  die  costs  bad  been  taxed 
under  it.  Hie  Plaintitr  haring 
afterwards  presented  a  petitioQ 
of  rehearing,  the  Coort  ordered 
the  proceedings  upon  it  to  be 
stay«l  until  the  PlaintiC  riuwld 
hare  found  a  new  sor^.  Xas- 
loKT  V.  Holamhe.  P^  263 

2.  Where  a  PlaintilT  is  iei|uircd  to 
give  security  for  costs,  it  u  irre> 
gular  for  his  solicitor  to  be  his 
surety.      Paabm  t.  Labericmeki* 

2S5 


See  AoMmiSTKATioH  Suit. 
Affkai,2. 

CoVTKIfFTy  2»  S. 

exckptioxs*  il 
Imfultixkncs. 

IxjCXCTIOli. 

Paufks. 


COURT  OF  REVIEW. 

Ob  the  hearing  of  an  appeal 
upon  a  special  case  from  the 
Court  of  Review,  the  Lord  Chan- 
ceikar  may  direct  a  caae  to  be 

stated 
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stated  for  the  opinion  of  a  court 
of  law« 

The  decision  in  Hall  v.  Smithy 
I  B.  if  C.  407*9  questioned.  In 
re  Clarke.  Page  562 

tSee  Appeal,  1. 

CONTBMPT}  1. 

COVENANT    (TO    PRODUCE 
DOCUMENTS). 

The  right  of  a  purchaser  to  a 
covenant  for  the  production  of 
documents  constituting  part  of 
his  title,  does  not  extend  to  copies 
of  Court  Rolls  or  indentures  of 
bargain  and  sale  enrolled,  unless 
they  are  in  the  possession  or 
power  of  the  vendor. 

A  purchaser  is  not  entitled  as  a 
matter  of  course  to  a  covenant 
for  the  production  of  all  docu- 
ments contained  in  the  abstract 
of  title,  which  are  not  delivered 
to  him,  but  only  of  those  which 
are  necessary  to  make  out  a  good 
sixty  years'  title.  Cooper  v. 
Emery.  Page  388 

CREDITORS'  SUIT. 

Practice  in  the  Master's  office 

in  the  proof  of  bond  debts,  under 

a    decree  in    a    creditor's    suit. 

Rundell  v.  Lord  Rivers.    Page  88 

See  Injunction,  IL  J.  2. 

CROSS  CAUSE. 

See  Costs,  II. 
Depositions. 

CROWN. 

A  Petition  of  Right  does  not 
lie  to  recover  compensation  from 


the  Crown  for  damage  to  the  pro- 
perty of  an  individual,  occasioned 
by  the  negligence  of  the  servants 
of  the  Crown. 

The  reigning  Sovereign  is  not 
liable  to  make  compensation  for 
damage  to  the  property  of  an 
individual,  occasioned  by  the  neg- 
ligence of  the  servants  of  the 
Crown  in  a  preceding  reign  ;  nor, 
sembUy  even  where  such  damage 
has  been  done  in  his  own  reign. 
Lord  Canterbury  v.  The  Attorney • 
General.  Page  306 


DEMURRER. 

I.  ToBai. 
See  Pleading. 

II.  To  Interrogatories. 

If  the  question  raised  by  the  de- 
murrer of  a  witness  to  interroga- 
tories be  one  which  the  Court  can 
dispose  of  in  that  shape,  it  is  bound 
to  do  so,  and  not  to  reserve  the 
objection  to  the  hearing.  Carp' 
mael  v.  Povois.  Page  687 

See  Privileged  Communications, 
II. 

DEPOSITIONS. 

An  order  made  by  the  Vice-Chan^ 
cellor  for  the  suppression  of  depo- 
sitions, which  had  been  taken  in  a 
cross  cause,  without  leave  of  the 
Court,  after  publication  had  passed 
in  the  original  cause,  and  which 
312  related 
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reiMeU  ptipcipalhr,  W:  aoc  ex- 
ckkaivetT.  to 

petti :  the  ponies  b  r  whom  the  6e- 
poHtioos  hod  been  uken,  h&Tii^ 
in  the  covt  below,  declined  a  le- 
fereoce  to  the  Master,  to  dirtin- 
guish  what  parts  thereof  rriatcd 
to  ouutera  not  in  issue  in  the  ori- 
ginal caose,  and  it  being  held  that 
they  weieiiot  entitled,  under  soch 
drramstances,  to  have  the  ofajec- 
tioo  to  the  evidence  reserved  to 
the  hearing.     Pascall  v.  ScdL 

Page  110 

DISTRINGAS. 
See  IxjUKCTios,  IIL 

DOCUMENTARY  EVIDENCE. 
See  CovKKAXT. 

ETIDKyCK. 

Rkdemftiov. 

TlTHK. 

DOMiaL. 
See  GuAADiAx. 

LCXATIC 


curity  against  the  title  of  a  cre- 
ditor under  a  subsequent  jodlg- 
■ent,  although  the  latter  nuj 
hare  acquired  the  legal  seisin  and 
poawssion  of  the  land  under  an 
dcgii  without  notice  of  the  mort- 
gage.    Whilwofik  T.  Gmigmiu, 

P»eel9S 

ENROLMENT. 

L  Of  Decree. 

taiulaN.at  of  a  decree  of  a 
Tioe-Chancellor  does  not  require 
Mss^natnre  aswdl  as  that  of  the 


the  enrdment  of 
to   a 

k  recites  the  decree,  is 
sr  an  cnrohncnt  of  the 
but  hdd  that  it  equally 
a  rehearing  of  the  de- 
i  least  where  die  latter 
be  varied  without  being 
t  with  the  order. 


yrUk I iirff  T.  Ke^       PigedS7 


2.  The  time  aDowed  for  enroBing 
decree  or  order  is  six 
months  from    the    date 
Mmmr.RkkeiU.  FigeSSO 

IL  Of  UUen  PeiemL 


ELEGIT. 

thesULiarS  Fief, 
c  1 10.9  which  gives  to  a  judgment 
the  elect  of  an  equitable  charge 
upon  the  land  of  the  debtor,  an 
equitable  mortgagee  retains  his 
right  in  equity  to  enforce 


EQUITABLE  MORTGAGE. 


EVASION. 

lutXCIXAmiTT,  1. 


EVIDENCE 
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EVIDENCE. 

1.  An  entry  in  an  old  account  of 
burial  fees  received  by  the  sexton 
of  a  large  parish,  by  which  he 
charged  himself  with  the  receipt 

.  of  a  certain  sum  for  the  burial  of 
one  Joseph  Uoyd^  described  as 
"in  WtlU  Street;*  admitted  as 
evidence  that  a  person  of  that 
name,  who  was  proved  by  the 
parish  register  of  burials  to  have 
been  buried  there  on  the  day  on 
which  the  entry  bore  date,  resided 
in  Welh  Street.     Lloyd  v.  Wait. 

Page  61 

2.  The  26th  section  of  Ihe  3  &  4 
W.  4.  c.  42.9  by  which  witnesses, 
who  were  before  incompetent,  by 
reason  that  the  verdict  or  judg- 
ment in  the  pending  action  might 
be  used  as  evidence  for  or  against 
them  in  another  proceeding,  were 
rendered  competent  by  enacting 
that  such  verdict  or  judgment 
should  not  be  so  used,  applies  to 
courts  of  equity  as  well  as  to  courts 
of  law.     Oliver  v.  Latham, 

Page  163 
S.  The  provisions  of  the  3  &  4  fT.  4. 
c.  42.  w.  26,  27*,  for  removing  the 
incompetency  of  witnesses,  who 
would  otherwise  be  incompetent 
by  reason  that  the  verdict  or  judg- 
ment in  the  pending  action  might 
be  used  as  evidence  for  or  against 
them  in  another  proceeding,  apply 
exclusively  to  courts  of  law,  and 
have  no  application  to  courts  of 
equity.     Oliver  v.  Latham. 

Page  408 

See  Stamp. 


EXAMINATION. 
See  Pleading,  1. 

EXCEPTIONS. 

I.  To  Answer. 
See  Indulgence. 
Irregularity. 
Pleading,  I. 

II.  To  Masters  Report. 

On  exceptions  taken  by  the  Plaintiff 
to  a  Master's  report,   it  appear- 
ing that  a  material  element  of  the 
enquiry  had  been  overlooked  by 
the  Master,  the  Court  referred  it 
back  to  him,  to  review  his  report, 
not  allowing   or  disallowing   the 
exceptions,   but  ordered  the  de- 
posit of  10/.  to  be  returned,  al- 
though the  omitted  enquiry  had 
not  been  suggested,  nor  any  evi- 
dence offered  upon  it  by  the  Plain- 
tiff before  the  Master,  the  Court 
being  of  opinion,  that,  from  the 
nature  of  the  reference,  the  onus 
of  suggesting  such  enquiry  lay  on 
the  Defendant  rather  than  on  the 
Plaintiff.     Mitford  v.  Reynolds, 

Page  706 


FRAUD. 

See  Injunction,  II.  3. 
Jurisdiction,  IV. 

FREEBENCH. 

A  surrender  by  the  wife  of  a  copy- 
holder with  his  consent,  and  after 
3  13  having 


«4 
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having  been  separately  examined, 
to  the  use  of  a  purchaser  from  the 
assignees  of  the  husband,  who 
had  become  bankrupt,  held  ef- 
fectual to  bar  her  right  of  free- 
bench,  if  any  such  existed  by 
special  custom,  although  at  the 
time  of  such  surrender,  the  pur- 
chase not  having  been  completed, 
the  purchaser  had  not  any  legal 
estate  in  the  prembes. 

Doctrine  as  to  the  operation  of 
fictitious  forms  of  conveyance. 
Wood  V.  Lambirth.  Page  8 


GAMING. 

Gambling  debts  contracted  in  this 
country,  as  well  as  the  securities 
given  for  them,  are  Void,  and  can- 
not be  recovered.  But  money  won 
at  play,  or  lent  for  the  purpose  of 
gambling,  in  a  country  where  the 
games  in  question  are  not  illegal, 
may  be  recovered  in  the  courts 
of  this  country.  And,  therefore, 
where  an  unascertained  portion  of 
a  balance  of  account,  for  which  an 
L  O.  U.  had  been  given,  was  ad- 
mitted to  consist  of  money  lent  for 
the  purpose  of  playing  at  public 
tables  in  Gtmmnyy  but  it  did  not 
appear  that  the  games  played  at 
such  tables  were  forbidden  by  the 
laws  of  that  country;  the  Court,  on 
appeal,  dissolved  an  injunction 
which  had  been  granted  to  re- 
strain an  action  brought  to  recover 


the  whole  balance.     Qirarrierf. 
CoUton.  Page  147 

GENERAL  ORDERS. 

XYIL  23d  Nov.  1831. 

Where  a  Plaintiff  obtains  ao 
order  for  a  commissimi  to  examine 
witnesses,  and  aenres  it  upon  the 
Defendant,  his  sabsequeni  abin* 
donment  of  such  order  will  not 
withdraw  the  case  from  the  opera- 
tion of  the  17th  amended  Order  of 
1831.   H/n^onv.  JLnm.  Pkigei59 

X.  December^  1833. 

Under  the  lOtfa  Order  of  De^ 
cember^  1833,  the  common  injunc- 
tion cannot  be  obtained  nntil  the 
ninth  day  after  the  day  cH  the 
Defendant's  appearance.  Sianiey 
T.  Bond.  Page  103 

XXXIX.  Aug.  1841. 

1.  The  Court  will  allow  a  cause  to 
be  set  down  upon  a  JMendaat*! 
objection  for  want  of  parties,  not- 
withstanding the  fourteen  days 
limited  for  that  purpose  by  the 
39th  Order  of  August,  1841,  have 
expired,  when  the  delay  is  satis- 
factorily accounted  for.    Kershaw 

2.  The  time  limited  by  the  39th 
Order  of  August,  1841,  for  setting 
down  a  cause  for  argument  vpon 
an  objection  for  want  of  parties, 
cannot  be  enlarged  except  by  coo- 
sent.  Calvert  v.  Gandy.  Page  618 


XLL  August,  1841. 
See  Costs,  1 1. 


LXVllF. 
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LXVIII.  Mayy  1845. 

All  applications  for  leave  to  amend 
under  the  68th  Order  of  May, 
1845,  are  to  be  made  in  the  first 
instance  to  the  Master. 

Where  the  General  Orders  re- 
quire an  affidavit  of  the  solicitor, 
an  affidavit  of  the  solicitor's  clerk 
is  not  sufficient ;  but  in  cases  where 
the  facts  to  be  deposed  to  are 
within  the  personal  knowledge  of 
the  clerk  only,  the  Court  may  re- 
quire an  affidavit  from  both. 
Christ* s  Hospital  v.  Grainger, 

Page  634 

LXVI.  and  LXVIIL  May,  184,5. 
llie  last  of  several  answers  in  the 
66th  Order  of  May,  1845,  and  the 
last  answer  in  the  68th  Order  mean 
the  last  answer  that  is  required  to 
be  put  in  before  a  replication  can 
be  filed.     Arnold  v.  Arnold* 

Page  805 

GRAMMAR  SCHOOL. 

1.  In  settling  a  scheme  for  a  gram- 
mar school,  where  the  head*master 
is  to  be  a  graduate  of  Oxford  or 
Cambridge,  and  in  holy  orders, 
the  Court  will  give  no  specific  di- 
rections as  to  religious  instruction 
or  discipline,  but  will  leave  the 
details  of  both  to  the  discretion  of 
the  head-master. 

Restrictions  imposed  on  the 
master  of  a  Free  Grammar  School 
as  to  holding  ecclesiastical  pre- 
ferment. In  re  the  Kings  Gram- 
mar  SchooL  P^ge  564 

2.  By  the  statutes  of  a  free  gram- 
mar school  founded  at  Manchester 


in  the  reign  of  Henry  VIIL,  it 
was  provided  that  a  high  master 
and  usher  should  be  appointed, 
with  certain  stipends  payable  out 
of  the  revenue  of  the  charity,  who 
were  to  teach  freely  and  indif- 
ferently any  male  child  who  should 
come  to  the  school  from  whatever 
count^  or  shire  without  any  money 
or  other  reward  whatever,  except 
only  the  said  stipends — one  of 
which  scholars  was  to  be  appointed 
by  the  head-master  to  teach  the 
infant  scholars  (infantes)  their  A, 
B,  C,  primer  and  sorts  till  they 
began  grammar.  The  surplus  in- 
come of  the  charity,  when  it  ex- 
ceeded a  certain  sum,  which  was 
to  be  kept  as  a  reserve^  was  to  be 
applied  in  exhibitions  for  the 
scholars  at  the  Universities  of 
Oxford  and  Cambridge.  Vacancies 
in  the  body  of  trustees,  who  were 
twelve  in  number,  were  to  be  filled 
up  from  among  *'  honest  men  of 
the  parish  of  Manchester  ;  **  and 
there  was  a  power  to  the  trustees 
for  the  time  being  to  augment, 
expound,  and  reform  all  such  of 
the  original  statutes  as  concerned 
the  schoolmaster,  usher,  and  scho- 
lars. The  revenue  of  the  charity 
having  of  late  years  greatly  in- 
creased, and  an  information  having 
been  filed  for  a  new  scheme,  it 
appeared  that  for  upwards  of  a 
century  past  some  of  the  trustees 
had  been  elected  from  adjacent 
parishes  and  counties;  and  that 
for  a  like  period  the  two  masters  ' 
had  b^en  allowed  to  take  boarders, 
who  had  participated  indiscri- 
3  14  minately 
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minately  witli  the  other  scholars 
in  the  exhibitions  and  other  bene- 
fits of  the  charity.  The  trustees 
had  also  sanctioned  a  regulation, 
by  which  boys  under  six  years  of 
age,  and  unable  to  read,  were  ex- 
cluded from  the  school. 

By  the  decree  of  Lord  Chan- 
cellor CoUenhanif  it  was  referred 
to  the  Master  to  settle  a  scheme 
with  the  following  declarations. 
!•  That  in  future  appointments  of 
trustees  regard  was  to  be  had  to 
the  qualifications  required  by  the 
statutes.  2.  That  all  boys  who 
were  of  an  age  to  be  capable  of 
receiving  instruction  were  to  be 
admitted.  3.  That  boarders  were 
not  in  future  to  be  eligible  to  ex- 
hibitions, or  to  derive  any  benefit 
from  the  funds  of  the  charity  in 
any  manner  by  which  the  expen- 
diture of  «uch  funds  might  be  in- 
<;reased. 

On  a  rehearing  before  Lord 
Chancellor  Li/ndhurst,  it  was  held 
that  there  was  no  ground  for  ex- 
cluding boarders  from  the  benefit 
of  the  charity.  The  third  de- 
claration was  accordingly  struck 
out,  and  in  lieu  of  it  a  reference 
directed  to  the  Master  to  inquire 
on  what  conditions,  and  subject 
to  what  restrictions,  the  masters 
were  to  be  allowed  to  receive 
boarders  in  their  houses.  Attorney 
General  v.  The  Earl  of  Stamford. 

Page  737 

GUARDIAN. 

Although  the  Court  will  sometimes 
appoint  a  guardian  to  an  infant 


without  a  reference}  where  no  ab- 
jection is  made  to  the  individual 
proposed,  it  will  in  no  case  dis- 
pense with  a  reference  where  the 
guardianship  is  contested  between 
two  parties. 

Four  persons  domiciled  and  re- 
sident in  Scotland  had  accepted 
the  trusts  of  a  Scotch  deed,  at- 
tested by  two  witnesses,  by  which 
they  were  duly  appointed  tuton 
and  curators  to  a  Scottish  orphan 
child,  whose  only  property  con- 
^  sisted  of  real  estates  situated  ia 
Scotland.  The  child  having  come 
to  reside  in  England  for  the  sake 
of  its  health,  and  a  suit  having 
been  instituted  by  other  parties  in 
its  name,  for  the  purpose  of  making 
it  a  ward  of  this  Court :  Held,  on 
the  construction  of  the  deed,  that 
it  appeared  to  be  made  in  con- 
templation of  the  child's  contina- 
ing  to  reside  in  Scotland^  and  with 
reference  solely  to  her  so  doing; 
and  the  care  and  custody  of  the 
child  being  considered  to  be, 
therefore,  unprovided  for,  and 
the  curators  who,  under  the  deed* 
had  the  management  of  the  pro- 
perty, being  parties,  and  having 
appeared,  to  the  suit,  the  Lord 
Chancellor  referred  it  to  the  Mas- 
ter to  approve  of  a  scheme  for  the 
residence  oi  the  child,  and  to  ap- 
point guardians.  Beaitie  y.Jokn* 
stone.  Page  17 


HABEAS  CORPUS. 
See  Pro  Confesso. 


HEIR 
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See  Issue. 

Pleading,  III.  !■ 


IMPERTINENCE. 
In  an  inronnatioo  seeking  to  set  aside 
a  deed  alleged  to  have  been  exe- 
cuted in  fraud  of  proceedings 
under  an  outlawry,  Held  not  im- 
pertinent to  stale  that  at  the  time 
of  the  execution  of  the  deed  the 
outlaw  was  residing  at  Holt/rood 
to  aiold  his  creditors,  nr  that  his 
object  in  executing  the  deed  was 
to  delay  and  defeat  his  creditors. 
Though  it  is  not  necessary  that 
the  Relator  in  an  information 
should  have  an  interest  in  the  sab- 
ject  of  the  suit,  yet  a  statement 
of  only  a  few  lines,  shewing  what 
interest  the  Relator  had,  was  held 
mere  surplusage  and  not  imper- 

Wliere  the  Master  and  the 
Court  below  had  come  to  different 
conclusions  upon  exceptions  for 
impertinence,  the  Lord  Chancellor, 
in  affirming  the  decision  of  the 
Court  below,  gave  no  costs  of  the 
appeal.  Attorney-General  t.  Ric- 
kardt.  Page  383 


INCONSISTENCY  IN  DECREES. 

See  Charity,  3. 
\  Next  or  Km. 

PLBAStNO,  II.  % 


INDULGENCE. 

Leave  given,  under  particular  cir- 
cumstances, to  a  Defendant  whose 
answer  had  been  reported  insuffi- 
cient, to  set  down  exceptions  to 
the  report  for  argument,  notwith- 
standing he  bad  been  served  with 
an  order  giving  the  Plaintiff  leave 
to  amendi  and  requiring  the  De* 
fendant  to  answer  the  exceptions 
and  amendments  together.  Za- 
lueta  V.  Ardouin.  Page  368 

INFANT. 
See  Guardian. 
Maihtbnamcb. 


Sm  Gbnbral  Orders, 
Long  Vac  at  t  on. 
II.  Special 
1.  Afler  ihe  usual  decree  has  been 
obtained  inacrcditors' suit  against 
the  real  and  personal  represenla* 
tive  of  an  intestute,  this  Court 
will  restrain  all  further  proceed- 
ings in  an  action  by  a  bond  cre- 
ditor of  the  intestate  against  the 
heir,  although  the  heir  may  have 
pleaded  riens  per  detcent,  and 
issue  may  have  been  joined  on 
such  plea ;  and  as  the  heir  will  be 
ordered  to  pay  to  the  creditor  his 
costs  of  the  action  up  to  the  time 
when  be  had  first  notice  of  the 
decree,  any  delay  in  applying  for 
the  injunction  will,  in  most  cases,  , 
resolve  itself  into  a  question  of 
costs.  Route  V.  Joau.  Page  4G2 
2.  After 


ass 
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2.  After  the  usual  decree  has  been 
obtained  in  a  creditor's  suit,  this 
Court  will  stay  all  further  proceed- 
ings in  an  action  by  a  creditor 
against  the  executor  upon  pay* 
ment  to  the  creditor  of  his  costs 
of  the  action  up  to  the  time  when 
he  had  first  notice  of  the  decree, 
although  the  executor  may  have 
pleaded  plene  adminuiravUf  and 
issue  may  have  been  joined  on 
such  plea.     Vernon  v.  Thellusson, 

Page  466 

3.  An  injunction  granted  on  a  sug* 
gestion  of  fraud,  to  restrain  a  party 
resident  in  England  from  prose- 
cuting a  suit  in  the  Court  of  Ses- 
sion in  Scotland^  to  enforce  a  legal 
security  against  lands  situate  in  that 
country,  was  on  appeal  dissolved, 
on  the  ground  that,  although  the 
remedy  afforded  by  this  Court  in 
oases  of  fraud  was  more  effectual 
and  complete  than  in  the  Scotch 
Court,  the  question  between  the 
parties  in  this  case  might,  upon  the 

'  whole,  be  more  conveniently  liti- 
gated, and  with  a  more  conclusive 
result,  there  than  here.  Jones  v. 
Geddes.  Page  724- 

III.   Under  5  Vict.  c.  5. 

1.  SembUy  that  the  remedies  given 
by  the  fourth  and  fifth  sections  of 
the  5  Vict,  c.  5.  are  cumulative; 
and  consequently,  that  a  party^ 
who  has  sued  out  a  distringas  under 
the  fifth  section,  is  not  thereby 
precluded  from  afterwards  apply- 
ing for  an  injunction  under  the 
fourth  section.  Exparte  The  Marq. 
of  Hertford.  Page  129 


2.  The  remedies  given  by  the  fourth 
and  fifth  sections  of  5  Vict.  c.  5. 
are  in  substitution  for  the  writ  of 
distringas  under  the  former  prac- 
tice in  the  Exchequer;  and  there- 
fore, where  a  party  had  put  a  dis" 
tringas  upon  a  sum  of  stock,  be- 
fore the  passing  of  that  Act,  and 
that  distringas  had  been  removed 
upon  the  usual  notice,  Held,  that 
it  was  not  competent  to  him,  aAer 
the  passing  of  the  Act,  to  apply 
for  an  injunction  under  the  fourth 
section  of    it.      Exparte  Amyot. 

Page  ISO.  (n.) 

IV.  In  Bankruptcy. 
See  Contempt,  !• 

INQUISITION  (OF  LUNACY). 

An  application  by  a  mortgagee  of 
an  alleged  lunatic's  estate  lo  be 
allowed  to  attend  by  counad  at 
the  inquisition,  refused,  the  appli- 
cant declining  to  be  bound  by  the 
result  of  the  proceedings.  In  Re 
Watts.  Page  512 

IRISH  MORTGAGES. 

Under  the  4  &  5  W.  4.  c.  29.,  a  trust 
to  invest  money  in  real  securities 
in  England  or  Wales  or  Great 
Britain^  will  authorize  an  invest- 
ment on  real  securities  in  Ireland 
also;  and  though  the  money  be 
already  invested  in  Great  Britain^ 
the  Court  will,  on  the  application 
o^  the  tenant  for  life  of  the  fund, 
direct  a  reference  to  the  Master 
to  inquire  whether  it  will  be  for 
the  benefit  of  all  parties  interested 

that 
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that  the  investment  should  be 
changed  for  one  at  a  higher  rate 
of  interest  in  Irelatid.  Ex  parte 
Lord  William  Pawlett.   Page  570. 

IRREGULARITY. 

1.  An  order  obtained  ex  parte  under 
circumstances  which  render  it  an 
evasion  o?  the  General  Orders, 
is  not  necessarily  on  that  account 
irregular.     Arnold  v.  Arnold. 

Page  805 

2.  Where  a  Plaintiff  has  obtained  an 
order  referring  exceptions  to  the 
answer,  within  six  days  after  the 
expiration  of  the  eight  days 
allowed  to  the  Defendant  for  sub- 
mitting to  them,  but  has  neglected 
to  serve  it  until  afler  the  expira- 
tion of  the  six  daysy  the  order  is 
merely  useless,  but  not  irregular, 
and  the  proper  course  for  tl^ 
Defendant  is  not  to  move  to  dis- 
charge the  order,  but  to  take  the 
objection  before  the  Master.  Dal- 
ton  V.  Hayter.  Page  515 

See  Lis  Pendens. 
Pro  Confesso. 
"Waiver,  2. 

ISSUE  (FOR  TRIAL). 
See  Redemption. 

JOINT  STOCK  COMPANY. 

See  Corporation. 

Pleading,  III.  3.  4. 

JOURNEYS  ACCOUNTS. 

Semhle,  stat.  3  &  4  »^.  4.  c.  SJ7.  s.  36. 
has    abolished    the    doctrine    of 


journey's  accounts  as  applied  to 
writs  of  writ  sued  after  3l8t  Dec. 
1834. 
SembUf  an  action  cannot  be  con- 
tinued by  journey's  accounts  where 
it  has  abated  by  the  death  of  a 
sole  Defendant,  any  more  than 
where  it  has  abated  by  the  death 
of  a  sole  Plaintiff!  Davies  v. 
Lotondes.  Page  328 

JURISDICTION. 
I.  Over  Foreign  In/ants. 

m 

See  Guardian.* 

II.  Over  Patents. 
See  Patent. 

III.  Over  Lunatics  not  found  such  by 

Inquisition. 

The  property  of  a  lunatic,  not  found 
sucli  by  inquisition,  consisted  of 
the  sums  of  4252/.  Bank  5  per  cent. 
annuities,  and  about  906/.  cash, 
standing  to  his  account  in  a  cause 
to  which  he  was  a  party,  and  some 
freehold  property  of  the  value  of 
about  ll.  per  annum.  A  petition 
presented  in  the  cause  for  the  ap- 
plication of  the  income  of  the  pro- 
perty to  the  maintenance  of  the 
lunatic,  with  a  view  to  save  the 
expense  of  a  commission,  was  dis- 
missed. Gilbee  v.  GUbee.  Page  121 

IV.  Over  Wills  of  Personal  Estate 

in  Matters  of  Fraud. 
A  testator  having  by  his  will  be- 
queathed a  legacy  to  the  Plaintiff", 
and  made  S.  E.  his  residuary  lega- 
tee, executed  several  codicils,  by 
which  he  gave  to  the  Plaintiff*  fur- 
ther legacies,  and  one  fourth  share 

of 
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of  his  residuary  estate.  He  after- 
wards executed  another  codicil, 
by  which  he  revoked  all  former 
bequests  to  the  Plaintiff,  giving 
him  a  small  annuity  in  lieu  thereof, 
and  at  the  same  time  made  a  re- 
duction in  legacies  which  he  had 
previously  given  to  some  of  the 
Plaintiff's  relations.  The  will  and 
all  the  codicils  having,  afler  litiga- 
tion in  the  Ecclesiastical  Court, 
been  admitted  to  probate,  the 
Plaintiff  filed  his  bill,  alleging  that 
the  testator  had  been  induced  to 
execute  the  last  codicil  solely 
through  certain  false  and  fraudu- 
lent representations  which  had 
been  made  against  his  (the  Plain- 
tiff's) character  at  the  instance  of 
;S.  E,f  and  that  in  the  Ecclesiasti- 
cal Court  he  had  not  been  per- 
mitted to  take  any  objections  to 
that  codicil,  except  such  as  went 
to  the  validity  of  the  whole  instru- 
ment, and  praying  therefore  that 
the  executors  or  S.  E,  might  be 
declared  trustees  for  him  to  the 
amount  of  the  bequests  revoked 
by  that  codicil.  Held,  upon  de- 
murrer, reversing  the  decision  be- 
low, that  the  Court  had  no  juris- 
diction to  entertain  the  bill.  Allen 
V,  Macpherson.  Page  133 

V.  Over  Officers  of  the  Court. 

Any  solicitor  of  the  Court  has  a 
right  to  complain  by  petition  of 
'an  irregularity  in  the  conduct  of 
business  in  the  Masters'  offices, 
and  on  such  irregularity  being 
shewn  to  exist,  the  Lord  Chan- 
cellor may  interfere  to  correct  it. 


though  no  actual  evil  be  prova 
to  have  resulted  from  it.  Ouet^ 
The  Maiteri  Clerlu.      P^e  651 

See  Contempt,  1. 
Lunatic,  L 


LEAVE  TO  ATTEND. 
See  Inquisition. 

LEGACY. 
See  Revocation. 

LEGACY  DUTY. 

A  testator  devised  certain  estate 
to  the  use  of  trustees  for  the  ten 
of  500  years,  and  subject  there(( 
to  the  use  of  other  trustees,  t 
preserve  contingent  remainden 
with  remainder  to  the  first  an 
other  sons  of  C,  S*  (then  an  infant 
with  divers  remainders  over ;  an 
he  directed  that  the  trustees  c 
the  term  should,  after  paying  cei 
tain  annuities,  apply  so  much  c 
the  rents  and  profits  of  the  estate 
as  they  should  think  fit  (not  ei 
ceeding  in  any  one  year  a  certai 
amount),  in  aid  of  another  fuik 
to  the  maintenance  and  educatio 
of  C.  S,^  until  she  should  atlai 
twenty-one  or  marry,  and  thi 
they  should  accumulate  the  sui 
plus  rents  and  profits  for  the  bt 
nefit  of  C  iS.  when  she  shoul 
attain  twenty-one  or  marry,  and 

sh 
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she  should  die  under  twenty-one 
-  and  unmarried,  then  for  the  bene- 
fit of  the  parties  entitled  under  the 
subsequent  limitations  of  the  es- 
tates, and  that  upon  her  attaining 
twenty-one  or  marrying,  they 
should,  during  her  lifetime,  pay 
the  surplus  rents,  after  payment 
of  the  annuities,  to  her  for  her 
separate  use. 

Held,  that  the  sums  annually 
applied  out  of  the  rents  and  pro- 
fits, under  the  trusts  of  the  term, 
to  the  maintenance  and  education 
o^  C,  S,  until  her  marriage  were 
not  liable  to  legacy  duty.  Shirley 
V.  Earl  Ferrers.  Page  167 

LIEN. 
See  Composition  Deed. 

LIMITATIONS  (STAT.  OF). 

In  the  case  of  a  legal  demand,  a 
Court  of  Equity  acts  in  obedience, 
and  not  merely  by  analogy,  to  the 
Statute  of  Limitations. 

A  banking  firm,  who,  on  opening 
an  account  with  a  customer  had 
agreed  to  allow  him  interest  at 
S  per  cent,  on  the  balances  which 
should  from  time  to  time  be  stand- 
ing to  his  credit,  set  up  the  Sta- 
tute of  Limitations  as  a  defence  to 
a  bill  filed  against  them,  by  the 
customer,  for  an  account.  The 
account,  as  it  stood  in  the  bankers* 
book,  shewed  a  considerable  ba- 
lance due  to  the  Plaintiff,  but  there 
being  no  item  in  it,  or  evidence  of 
any  transaction  connected  with  it, 


of  a  date  within  six  years  prior  to 
the  filing  of  the  bill,  nor  any  sug- 
gestion in  the  bill,  that  the  bank- 
ers were  bound,  by  the  agreement 
or  otherwise,  to  have  actually  en- 
tered the  Interest  as  it  became 
due  to  the  credit  of  the  customer 
in  the  account,  or  that  they  had 
omitted  so  to  do  with  a  fraudulent 
intent,  the  defence  was  allowed  to 
prevail.    Folei/  v.  Hill.  Page  399 

See  Journey's  Accounts* 
Pleading,  II.  1. 


LIS  PENDENS  (PLEA  OF). 

It  is  irregular  to  reply  to  a  plea  of 
the  pendency  of  a  former  suit  for 
the  same  matter,  the  proper  course 
being  to  obtain  a  reference  of  the 
plea  to  the  Master.  Jones  v.  Se» 
guira.  Page  82 

LONG  VACATION. 

The  common  injunction  may  be  dis. 
solved  in  the  long  vacation.  Lane 
v.  Barton.  Page  363 

LUNATIC. 

1.  A  commission  of  lunacy  may 
issue  against  an  alien. 

The  domicil  of  the  party 
against  whom  a  commission  of 
lunacy  is  applied  for,  is  not  mate- 
rial to  the  question  of  jurisdiction, 
though  it  may  be  material  to  the 
question  of  discretion,  if,  for  in- 
stance, the  party  has  come  here 
for  a  short  time -or  for  a  particular 

pur<« 
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purpose.     In  re  Princess  Bariu' 
iinsky.  Page  875 

%  Semble,  a  petition  to  supersede  a 
commission    of   lunacy   will    not 

.  be  entertained  unless  the  lunatic 
be  either  personally  present  in 
Court,  or  at  least  in  such  a  situa- 
tion as  that  he  may  be  personally 
examined  by  the  Lord  Chancellor 
or  some  one  under  his  authority. 

Whether  if  a  party  who  has 
been  found  lunatic  escapes  to  a 
foreign  country,  and  while  resi- 
dent there  is  pronounced  by  a 
competent  tribunal  to  be  of  sound 
mind,  the  Lord  Chancellor  will 
give  such  credit  to  that  decision 
as  to  entertain  a  petition  by  the 
party  to  supersede  the  commis- 
sion, without  requiring  him  first 
to  return  to  the  jurisdiction  for 
the  purpose  of  being  personally 
examined,  Quaere?  In  re  Dyce 
Sombre.  Page  436 

3.  Leave  given  for  a  lunatic,  under 
particular  circumstances,  to  reside 
in  Scotland^  his  committee,  who 
resided  in  England^  undertaking 
to  bring  him  within  the  jurisdic- 
tion, whenever  it  should  he    re- 
quired.   In  re  Jones.      Page  461 
See  Inquisition. 
Jurisdiction,  III. 
Partnership. 
Right  to  begin,  2,  3. 


MAINTENANCE  (PAST). 
The  allowance  to  which  a  mother 
who  has  maintained  her  orphan 


child  w :  entitled,  after  the  ^ 
of  the  child,  out  pf  the  accoBia] 
tions  of  its  fortuDe.  is  limited 
iwhat  she  has  actually  expend 
upon  such  maintenance,  thoi^ 
such  expenditure  should  hi 
been  less  than  the  amount  of  t 
child's  fortune  would  have  jm 
fied;  and  the  allowance  oogbt 
be  paid  out  of  that  part  of  t 
child's  fortune  which  it  woo 
have  been  most  for  the  benefit 
the  child,  if  living,  to  have  s 
plied  for  that  purpose.  Bru 
V.  KnotL  Pages' 

MARRIED  WOMAN. 

See  Anticipation  Clause. 
Freebekcu. 

MASTERS'  CLERKS. 

Though  the  respective  duties  oft! 
Master!^  chief  clerk  and  copyii 
clerk  are  nowhere  exactly  d 
fined,  they  are  sufficiently  disti 
guished  in  their  general  featur 
by  the  provisions  of  the  Chancei 
Regulation  Act  relating  to  tho 
officers,  as  well  as  by  previoi 
practice.  And  the  Masters  si 
not  at  liberty  to  distribute  tl 
business  of  their  offices  betwec 
their  two  clerks  in  such  a  tnanoi 
as  habitually  to  allot  to  the  copj 
ing  clerk  duties  which  is  to  be  ii 
ferred  from  that  Act  were  intenck 
to  be  exclusively  performed  fa 
the  chief  clerk,  although  wit 
proper  limitations  and  on  prop< 
occasions  the  Masters  are  ent 
tied  to    require  either  of  th« 
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clerks  to  perform  auy  official  duty 
in  which  his  assistance  may  be  re- 
quired, and  for  the  performance 
of  which  he  may  be  competent. 

Case  of  the  Masters  Clerks. 

Page  650 

MISJOINDER. 

Dismissal  of  bill  at  the  hearing,  on 
the  gromid  of  misjoinder  of  Plain- 
tiffs and  of  subject  matters  of  suit 
affirmed  on  appeal.  Anderson  v. 
fVattis.  Page  202 

MISNOMER  (OF  DEVISEE). 
See  Construction,  IV.  3. 

MODUS. 
See  Tithe. 

MORTGAGE. 

See  Bankrupt,  1  &  2. 
Elegit. 
Redemption. 

MOTIONS  OF  COURSE. 

All  motions  of  course  may  be  made 
out  of  term,  as  well  as  in  term,  on 
any  day,  whether  a  seal  day  or 
not.  Lord  Harborough  v.  Wart- 
nabi/.  Page  364 


NEGLECT. 

See  Administration  Suit. 
Statutes. 


NEXT  OF  KIN. 

If  the  sentence  of  an  Ecclesiastical 
Court  in  a  suit  for  administration 
turns  upon  the  question  of  which 
of  the  parties  is  next  of  kin  to  the 
intestate,  such  sentence  is  conclu- 
sive upon  that  question  in  a  subse- 
quent suit  in  this  Court  between' 
the  same  parties  for  distribution. 
Barrs  v.  Jackson,  Pago  582 

See  Pleading,  S.        i 


NOTICE. 

Upon  an  assignment  of  an  outstand- 
ing mortgage  term,  in  considera- 
tion of  a  further  advance,  the 
assignee  was  informed  that  a 
settlement  had  been  made  upon 
the  marriage  of  the  mortgagor, 
but  was  assured  by  him  and  his 
wife  that  it  related  only  to  the 
fortune  of  the  wife,  and  did  not 
include  the  mortgaged  estate, 
although  in  fact  it  did.  Upon  a 
bill  filed  by  the  eldest  son  of  the 
marriage,  who  was  tenant  in  tail 
under  the  settlement.  Held,  that 
the  assignee  of  the  term  was  not 
affected  with  notice  of  the  settle- 
ment, it  appearing  from  the 
Plaintiff's  own  evidence,  that  the 
assignee  had  really  believed  the 
representation  so  made  to  him  to 
be  true.  Jones  v.  Smith,  Page  244 

See  Bankrupt,  2. 


OBJEC- 
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OBJECTION  (FOR  WANT  OF 
PARTIES). 

6>e  General  Orders. 
Right  to  Begin. 

OFFICIAL  ASSIGNEES. 

The  creditors'  assignee  and  the  offi- 
cial assignee  have  by  the  I  &  2  W. 
4.  c.  56.  s.  25.  a  joint  title  to  the 
bankrupts  estate,  so  that  if  one 
of  them  die  pending  a  suit  in 
which  they  are  Co-plaintiffs^  the 
suit  may  be  continued  by  the 
other. 

The  67th  section  of  the  6  G.  4. 
c.  16.9  which  provides  that  a  suit 
shall  not  abate  by  the  death  or 
removal  of  an  assignee,  but  that  it 
shall  be  prosecuted  in  the  name 
of  the  assignee  ''chosen  "in  his 
place,  applies,  since  the  incor- 
poration of  that  act  with  the  1  &  2 
W.  4.  c.  56.,  to  official  assignees  as 
well  as  to  creditors'  assignees. 
Man  V.  Riclcelts.  Page  617 

See  Costs,  3. 

ORDER  AND  DISPOSITION. 
See  Bankrupt,  3. 

ORDERS  OF  COURSE. 

See  Irregularity. 

Motions  of  Course. 


PARTNERSHIP. 
On  a  bill  to  dissolve  a  partnership^ 
on  the  ground  of  the  lunacy  of  a 
partner,  the  Court  will  not  make 


its  decree  retrospective,  even  to 
the  filing  of  the  bill,  still  less  to 
the  time  when  the  Defendant  first 
became  incapable  of  attending  to 
the  business.    Besch  v.  Frolich* 

Page  172 
See  Pleading,  III.  2. 

PATENT. 

Where  letters  patent  for  an  inven- 
tion, and  the  enrolment,  contain 
the  same  error,  the  Master  of  the 
Rolls  has  no  authority  to  order 
the  enrolment  to  be  amended, 
until  a  corresponding  amendment 
has  been  made  in  the  letters  pa- 
tent and  they  have  been  resealed. 
An  application  having  been 
made  to  the  Crown  for  the  grant 
of  a  patent  for  an  invention  of 
machinery  for  covering  fibrous  sub« 
stances,  &c.,  and  the  Solicitor-Ge- 
neral having  certified  in  favour  of 
such  grant,  the  invention  was,  by 
a  mistake  of  the  copying  clerk  in 
the  Home  Office,  misdescribed  in 
the  Queen's  warrant,  by  inserting 
the  word  "recovering,"  for  the 
word  "  covering ;"  and  the  error 
was  adopted,  without  being  ob- 
served, in  the  Queen's  bill,  the 
Privy  Seal  bill,  and  the  letters  pa- 
tent. After  tl^e  letters  patent  had 
been  enrolled,  the  error  was  dis- 
covered, and  the  patentee  having 
procured  the  Queen's  warrant,  the 
Queen's  bill,  and  the  Privy  Seal 
bill  to  be  duly  amended  by  the 
proper  officers  of  the  Crown,  pre- 
sented a  petition  to  the  Master  of 
the  Rolls,  as  keeper  of  the  public 
records,  praying  that  the  enrol- 
ment 
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ment  might  be  made  to  accord  with  i 
the  Privy  Seal  bill  as  so  ameuded.  I 
And  the  Master  of  the  Rolls  made 
an  order  accordingly.     But,  upon 
an  appeal  to  the  Lord  Chancellor 
by  a  party,  against  whom  the  pa- 
tentee had  previously  commenced 
an  action  for  the  infringement  of 
the  patent,  Held,  that  the  enrol- 
ment could  on  no  account  be  al- 
lowed to  represent  what  the  letters 
patent  did  not  contain;  and  the 
appeal   petition   was   directed  to 
stand  over,  with  liberty  to  the  pa- 
tentee to  make  such  application 
to    the    Lord   Chancellor  as  he 
should  be  advised.     An  applica- 
tion was  accordingly  made  for  the 
amendment  of  the  letters  patent, 
but  the  Lord  Chancellor  refused 
to   entertain  it,  unless  upon  the 
terms  of  the  patentee's  paying  all 
the  costs  of  the  proceedings  then 
pending  against  the  party  alleged 
to  have  infringed  the  patent,  and 
undertaking  not  to  commence  any 
new  proceedings  for  past  infringe- 
nient;  which  terms  having  been 
declined,  a  joint  order  was  made 
by  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  by  which  the 
previous  order  of  the  Master  of 
the  Rolls  was  discharged,  and  the 
enrolment,  which  had  in  the  mean- 
time been  amended  pursuant  to 
that  order,  was  directed  to  be  re- 
stored to  its  original  state.     In  re 
Nickel's  Patent,  Page  36 


PAUPER. 

I.  Plaintiff. 

A  party  admitted  to  sue  t»  Jbrmit 
pauperis  afler  the  commencement 
of  a  suit  may  be  attached  for  non- 
payment of  costs  which  have  been 
previously  ordered  to  be  paid  in 
that  suit,  without  being  first  dis- 
paupered. Davenport  v.  Daven' 
port.  Pag  124> 

II.  Defendant 
An  application  by  a  party  sued  as 
executor,  for  leave  to  defend  the 
suit,  in  Jormd  pauperis,  refused, 
though,  in  addition  to  the  usual 
affidavit,  he  swore  that  he  had 
been  prevented  by  an  injunction 
from  receiving  any  assets,  and 
semble,  the  result  would  have  been 
the  same  if  he  had  sworn  that 
there  were  no  assets. 

Semble,  a  party  who  is  in  con- 
tempt for  nonpayment  of  costs  in 
the  suit,  is  not  thereby  prevented 
from  moving  for  leave  to  defend 
it  in  forma  pauperis.  Oldfield  v. 
Cobhett.  -Page  613 

PETITION  OF  RIGHT. 
See  Crown. 


Vol.  I. 


PLEA. 
See  Lis  Pendens. 

PLEADING. 

I.  Anstser. 
I.  Where  a  defendant  is  inter- 
rogated as  to  the  contents  of  the 
books  of  a  company  in  which  he 
is  a  partner,  and  the  question  is 
one  which  he  is  bound  to  answer 
3  K  one 
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if  he  can,  it  is  no  excuse  for  not 
answering,  to  say,  that  the  books 
are  in  the  custody  of  the  officer 
of  the  company,  and  that  his 
partners  will  not  allow  him  access 
to  them.  If  he  has  a  right  to  in- 
spect the  documents,  he  is  bound 
to  enforce  that  right)  and  the 
Court  will  give  him  time  for  that 
purpose.     Taylor  v.  RundeU. 

2.  The  rule  that  a  defendant  who 
answers  is  bound  to  answer  fully, 
is  not  affected  by  the  decision  in 
Adams  v.  Fisher.  Lancaster  v. 
Boors.  Page  S49 

IL  BiU. 

1.  ()f  Revivor  and  Supplement. 

If,  vSies  a  demurrer  has  been  put 
in  to  a  bill,  the  suit  becomes 
abated,  the  bill  filed  to  revive  it 
must  be  limited  to  that  object ;  if 
it  prays  any  further  or  additional 
relief,  a  demurrer  lies  to  the  whole 
bill,  and  not  to  that  part  only 
which  relates  to  such  additional 
relief.     Batnpton  v.  Birchall. 

Page  568 

2.  Supplemental  Bill  ofRevieto. 
The  province  of  a  supplemental  bill. 

in  aid  of  a  decree  is  merely  to 
carry  out  and  give  fuller  effect  to 
that  decree,  and  not  to  obtain  re- 
lief of  a  different  kind,  and  on  a 
different  principle;  the  latter  being 
the  province  of  a  supplemental  bill 
in  the  nature  of  a  bill  of  review, 
which  cannot  be  filed  without  the 
leave  of  the  Court.  And  therefore, 
where,  in  a  suit  for  the  execution 


of  the  tnists  of  a  will,  the  original 
bill  had  prayed,  and  the  decree 
had  directed,  merely  the  common 
accounts  against  the  ezecntors, 
and  the  I^aintiff*  afterwards  filed 
a  supplemental  bill,  without  the 
leave  of  the  Court,  alleging  that 
in  taking  the  accounts  in  the  Mas- 
ter's office  he  had  discovered  for 
the  first  time  that  the  execotore 
had  been  guilty  of  misconduct, 
and  praying  relief  against  them  in 
respect  of  their  wilful  neglect  and 
default;  the  supplemental  bill  was 
ordered  to  be  taken  off  the  file  for 
irregularity. 

Where  a  bill,  which  was  in  part 
a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  and  in  part  a 
bill  of  revivor,  had  been  filed  with- 
out  leave  of  the  Court ;  the  whole 
was  ordered  to  be  taken  off  the 
file,  although,  as  a  mere  bill  of  re- 
vivor, it  would  have  been  regu- 
larly filed  without  leave.  Hodson 
V.  BaU.  P^  1T7 

III.  Parties. 

1 .  To  a  suit  by  the  personal  repre- 
sentative of  a  vendor  of  real  es- 
tate for  specific  performance  of 
the  contract  of  sale,  the  real  re- 
presentative of  the  vendor  is  a 
necessary  party.  Roberts  v.  Mar- 
chant.  370 

2.  A  Defendant  to  a  suit  for  wind- 
ing up  a  partnership  has  a  right 
to  insist  that  the  suit  shall  be  so 
constituted  as  that  the  decree 
may  be  binding  on  all  the  parties 
to  the  partnership  contract ;  and, 
therefore,  a  bill  by  one  against 

another 
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another  of  five  partners  in  a  joint 
speculation,  for  an  account  and 
payment  of  the  Defendant's  con- 
tributary  share  of  an  alleged  loss 
on  tiie  winding  up  of  the  concern, 
was  held  to  be  defective  as  to 
parties,  although  it  was  alleged 
and  proved  that  the  Plaintiff  had, 
as  managing  partner,  made  all  the 
advances  himself,  and  that  he  had 
settled  with  and  released  the  other 
copartners ;  and  it  was  held  that 
an  undertaking  by  the  Plaintiff, 
to  bear  any  liability  which,  on 
taking  the  accounts,  might  appear 
to  subsist  against  the  absent 
partners  in  favour  uf  the  Defen- 
dant, would  not  cure  the  defect. 
Hills  v.  Nash.  Page  594 

3.  A  member  of  the  provisional 
committee  of  an  abandoned  rail- 
way scheme,  against  whom  an 
action  had  been  brought  by  a 
creditor,  who  was  alleged  to  be 
also  a  member  of  the  committee, 
filed  a  bill  on  behalf  of  himself 
and  all  other  persons  interested  as 
partners  in  the  company,  except 
the  Defendants,  (who  consisted 
of  the  Plaintiff  in  the  action  and 
nine  other  members  of  the  com- 
mittee), stating  that  no  shares 
had  ever  been  allotted,  but  that 
various  sums  had  been  contri- 
buted by  several  members  of  the 
committee,  (whose  names  the 
Plaintiff  did  not  know,)  pursuant 
to  a  resolution  of  their  board,  in 
trust  for  the  liquidation  of  the 
liabilities  of  the  company,  and 
that  the  Defendants  hod  received 
those  Sams  and  also  other   pro. 


perty  of  the  company,  and  were 
misapplying  them ;  and  praying 
that  the  same  might  be  properly 
applied  in  discharge  of  the  lia- 
bilities of  the  company,  the 
Plaintiff  being  willing  to  pay  bis 
due  proportion,  and  that  the  out- 
standing property  of  the  company 
might  be  got  in  and  that  the 
action  might  be  restrained.  Held 
(reversing  the  decision  below), 
'that as  the  alleged  contributions 
appeared  to  be  purely  voluntary 
the  Plaintiff  had  no  right  to  inter- 
fere with  or  ask  any  relief  in  re- 
spect of  them,  at  all  events  in 
the  absence  of  the  parties  by  whom 
they  had  been  made,  and  a  de- 
murrer for  want  of  parties  was  on 
that  ground  allowed.  Sharp  v. 
Day.  Page  771 

4.  A  bill  may  be  filed  against  the 
directors  of  a  provisionally  regis- 
tered railway  companyi  after  its 
dissolution,  by  some  of  the  share- 
holders on  behalf  of  all  except 
those  defendants,  for  the  winding 
up  of  its  affairs,  though  the  bill 
prays  not  only  the  collection  of  the 
joint  property  and  its  application 
in  discharge  of  the  joint  liabilities, 
but  also  the  distribution  of  the 
surplus  among  the  shareholders 
in  proportion  to  the  amount  of 
their  respective  subscriptions. 

Inabill  filedagainst  the  directors 
of  a  provisionally  registered  rail- 
way company  by  some  of  the 
shareholders,  on  behalf  of  all  ex- 
cept the  Defendants,  for  the  wind- 
ing up  of  its  afiairs,  after  stating 
that  a  certain  number  of  persons 
S  K  2  had 
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had  execoted  the  parliamentary 
coDtract  at  sabscribers  for  certain 
aharet,  hot  that  they  had  not  paid 
their  depoaits»  and  that  no  shares 
or  certificates  of  shares  had  been 
iwMd  to  tkenit  it  was  alleged  that 
the  PfaHnti&  vere   igncNiuit   of 

id  addresses.    Hdd. 

lor  want  of  parties, 
a  soffi- 


fiv  not  making  those 
although  the 
Standsag  (Mcis  required  that  a 
copy  of  the  porijampntary  con- 
tract cnwriasmg  the  names  and 
addresses  of  all  peiioos  who  had 
csccttted  it  shonUi  be  deposited 
in  the  Pirivate  BiU  OCce,  and  it 
appeared  from  statements  m  the 
bill  that  that  docnment  had  been 
dqiositcd  porsiiant  to  the  Stand- 
ing Orders,  and  that  the  Piaintifi 
had  procured  a  copy  of  it. 

Where  a  bill  by  certain  persons, 
on  behalf  of  themselTes  and  others, 
for  relief  against  an  alleged  breach 
of  trost,  is  demurred  to,  on  the 
groond  that  some  of  the  parties, 
on  whose  behalf  the  Plaintift  pro- 
fess to  sue,  appear  to  hare  been 
implicated  in  the  transaction  com- 
plained of,  the  proper  test  of  such 
objection  is  to  see  whether  the 
bill  states  facts  with  respect  to 
those  parties,  which,  as  against 
them,  would  amount  to  a  defence  to 
thewduJpptrlyy.Page.  Page  779 
5.  When  property  is  settled  in  trust,  in 
remainder,  for  the  persons  who 
should  be  the  next  of  kin  of  the 
tenant  for  life  at  his  death,  the 
presumptive  next  of  kin  are  not 


t 


necessary  parties  to  a  smt  msu- 
tuted  for  the  executioo  of  the 
trusU  during  the,,  lifetime  of  the 
tenant  for  life.     Fomler  t.  Jmmes. 

Page  803 

See  PoBCHASB  Momnr. 

POUCY  OF  INSURANCE. 
See  Bahkkupt,  2. 

POOR  RATE. 
See  Chautt,  3. 

POSSIBIUTY. 
See  VoLUKTABT  Settlxmknt,  2. 

POWER  OF  APPOINTBfENT. 
See  Construction,  IL 

PRIORITY. 
See  Elegit. 

PRIVILEGED  COMMUNICA- 
TIONS. 

L  Beiweem  a  Part^  or  his  Ageni  and 
kis  Prqfessumal  Adviser. 

1.  Where  an  attorney  is  employed 
by  a  client  professionally,  to  trans- 
act professional  business,  all  the 
communications  which  pass  be- 
tween them  in  the  course,  and  for 
the  purpose  of  that  business,  and 
not  those  only  which  relate  to  liti- 
gation commenced  or  in  contem- 
plation, are  privil^ed  communi- 
cations.  Herring  v.  Cloberym 

Page  91 

2.  R.f  a  solicitor,  having  taken  a 
mortgage  upon  the  property  of 
P.  in  his  own  name,  but  really  on 

behalf 
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behalf  of  certain  clients,  by  whom 
he  had  been  confidentially  em- 
ployed to  procure  investments  for 
their  money,  and  having  also  been 
employed  at  different  times  in 
effecting  mortgages  upon  parts  of 
the  same  property  for  other  clients 
who  had  taken  the  securities  in 
their  own  names :  Held,  on  a  bill 
being  filed  against  R.  and  P.  by  a 
judgment  creditor  of  the  latter, 
to  redeem  the  mortgaged  premises, 
that  R,  was  not  bound  to  disclose 
the  names  either  of  the  cesiuis  que 
trust  of  the  mortgage  to  himself, 
or  of  the  parties  by  whom  he  had 
been  employed  in  the  other  mort- 
gages. Jones  V.  Pugh.  Page  96 
3.  Letters  written  or  cases  stated  for 
the  opinion  of  counsel  by  a  party 
or  his  solicitor,  with  a  view  to  a 
suit  then  in  contemplation,  are  ■ 
privileged  from  production,  not 
only  in  that  suit  but  in  any  subse- 
quent litigation  with  tliird  parties 
respecting  the  same  subject  mat- 
ter, and  involving  the  question  to 
which  such  letters,  &'c.  relate. 
Holmes  v.  Daddeley,       Page  476 

n.  Betvoeen  a  Party  or  his  Solicitor 
and  his  Agent, 

I .  Where  the  circumstances  of  the 
case  render  it  necessary  for  a 
party  or  his  solicitor  to  employ 
an  agent  to  collect  evidence  in 
support  of  legal  proceedings,  the 
communications  ot*  such  agent  to 
his  principal  relating  to  such  evi- 
dence are  privileged.  Steele  v. 
Stewart.  Page  471 

3.  The  privilege  of  communications 


between  solicitor  and  client  ex- 
tends to  all  matters  within  the 
scope  of  the  ordinary  duties  of  a 
solicitor,  and  the  sale  of  estates 
being  one  of  such  matters,  it  was 
held  that  a  solicitor  was  not  at 
liberty  to  disclose  what  had  passed 
in  conversations  which  he  had  had 
either  with  the  client  or  the  agent 
of  the  client,  relative  to  the 
amount  of  the  bidding  to  be  re- 
served upon  the  sale  of  an  estate 
in  which  he  had  been  concerned 
for  him,  or  to  other  matters  con- 
nected with  such  sale. 

But,  semblef  if  the  agent  had 
been  examined  he  would  have 
been  bound  to  answer.  Carpmad 
V.  Poxjois.  Page  687 

III.  Government  Officers. 
A  correspondence  having  passed  be- 
tween the  Court  of  Directors  of 
the  East  India  Company  and  the 
Commissioners  for  the  Affairs  of 
India,  (in  pursuance  of  the  requi- 
sitions of  the  Stat.  3  &  4  fT.  4. 
c.  S5.)  relating  to  a  dispute  which 
had  arisen  with  respect  to  a  com- 
mercial transaction  in  which  the 
company  had  been  engaged  with 
a  third  party :  Held,  that  the  cor- 
respondence was,  on  the  ground  of 
public  policy,  a  privileged  commu- 
nication, and,  consequently,  that 
the  company  were  not  bound  to 
produce,  or  set  forth  the  contents 
of  it  in  answer  to  a  bill  of  dis* 
covery  filed  against  them  by  such 
third  party,  in  relation  to  the 
transaction  to  which  it  referred. 
Smith  v.  The  East  India  Company. 

Page  JO 
3  K  3  PRO 
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PRO  CONFESSO. 

1.  A  Defendant  in  custody  under 
process  of  contempt  for  not  ap- 
pearing or  not  answering  may  be 
brought  up  so  as  to  satisfy  the 
5th  Rule  of  1  fV.  4.  c.36.  f.l5., 
during  vacation,  provided  it  be 
within  the  period  pointed  out  by 
that  rule  for  the  purpose.  Gark 
y.  Clark.  Page  116 

2.  A  habeas  was  issued  under  the 
usual  order  to  bring  up  a  Defend- 
ant in  contempt,  for  the  purpose 
of  a  motion  to  take  the  bill  pro 
confeuo  against  him ;  on  his  being 
brought  up  the  motion  was  refused 
with  costs,  but  that  decision  was 
reversed  on  appeal,  and  a  new 
habetu  was  afterwards  issued  un- 
der the  same  order  for  the  purpose 
of  a  renewal  of  the  motion.  Held, 
that  the  second  habeas  was  regu. 
larly  issued  without  a  new  order 
for  it,  on  the  ground  that,  owing 
to  a  mistake  of  the  Courts  the 
original  order  had  not  been  satis- 
fied by  the  first  habeas. 

Where  a  bill  against  several 
Defendants  has  been  taken  pro 
confesso  against  one,  the  clerk  of 
records  attending  for  that  purpose 
with  the  record,  it  is  not  the  prac. 
tice  to  require  the  clerk's  attend- 
ance a  second  time  on  the  hearing 
of  the  cause  against  the  other 
Defendants. 

Under  the  5th  Rule  of  11  G.  4. 
&  llV.if.  c.  36.  s.  15.,  if  the 
thirty  days  therein  mentioned  ex- 
pire out  of  term,  the  Defendant 
may  be  brought  up  to  the  bar  of 


the  Court  at  any  time  during  the 
vacation,  without  waiting  for  the 
four  first  days  of  the  following 
term.   Needham  v.  Needham. 

Page  640 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  It  makes  no  difference  in  the  prin- 
ciples upon  which  the  Court  deals 
with  a  motion  for  the  production 
of  documents,  that  the  bill  is  filed 
for  discovery  in  aid  of  the  Plain- 
tiff's defence  to  an  action,  and  that 
the  case  made  by  it  consists  not 
in  the  assertion  of  an .  affirmative 
title  in  the  Plaintiff*,)  but  solely  in 
the  suggestion  of  specific  defects 
in  the  legal  title  of  the  Defend- 
ant.    Smith  V.  Duke  of  Beaufort. 

Page  209 

2.  Under  the  usual  order  for  the  pro- 
duction of  books,  &C.,  with  liberty 
to  seal  up  on  affidavit  such  parts 
as  did  not  relate  to  the  matters  in 
question,  the  Defendants  had  pro- 
duced a  book  with  certain  pages 
sealed  up,  and  had  made  the  re- 
quired affidavit.  The  Plaintiffs 
afterwards  on  an  affidavit  of  facts 
leading  strongly  to  the  inference 
that  one  of  the  pages  sealed  up 
did  relate  to  the  question  in  db- 
pute,  moved  that  the  Defendants 
might  produce  the  book  unsealed; 
but  the  motion  was  refused,  al- 
though the  Defendants  declined  to 
answer  the  affidavit.  SheffM 
Canal  Company  v.  Sheffidd  and 
Rotherham  Railway  Compang. 

Page  484 
3.  Where 
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3.  Where  a  motion  for  productioo  of 
documents  was  resisted  on  the 
ground  that  the  answer  contained 
no  admission  of  the  Plaintiff's  title, 
which  title  depended  solely  on  whe- 
ther A.B*  had  died  before  or  afler 
a  certain  day;  and  the  answer  ad- 
mitted that  the  documents  in  ques- 
tion related  to  tlie  matters  men- 
tioned in  the  bill,  '<  except  the 
question  of  the  death  of  A.B.i" 
Held,  that  this  was  not  a  suffi- 
ciently distinct  denial  that  they 
related  to  the  Plaintiff's  title  to 
protect  them  from  production. 
EdwarcU  v.  Jonet.  Page  501 

4.  A  statement  in  an  answer  that 
certain  documents  admitted  to  be 
in  the  Defendant's  possession,  form 
part  of  the  evidence  of  his  title, 
and  do  not  form  part  of  the  title 
of  the  Plaintiff,  to  the  premises  in 
question,  is  not  sufficient  to  pro- 
tect them  from  production  on  mo- 
tion, if  they  be  in  their  nature 
such  as  may  furnish  evidence  in 
support  of  the  Plaintiff's  case,  and 
the  answer  does  not  ciystinctly  deny 
that  they  do. 

SembUt  a  Defendant  who  has 
answered  cannot  resist  a  motion 
for  production  of  documents  re- 
ferred to  in  his  answer,  on  the 
ground  that  the  bill  is  open  to  a 
general  demurrer  for  want  of 
Equity.  Marquis  of  Bute  v.  Gla- 
morganshire  Canal  Company, 

Page  681 

See  Affidavit,  II. 

Privileged  Communications. 


PROTECTOR  OF  SETTLE- 
MENT. 

On  the  husband  of  a  married  wo- 
man, tenant  for  life  under  a  set- 
tlement,.being  convicted  of  felony, 
the  Court  of  Chancery  becomes 
protector  of  the  settlement.  In 
re  JVaintJorighL  Ptoge  258 


PROVISIONAL  ASSIGNEES. 
See  Costs,  IU. 


PROVISIONAL  DIRECTORS. 
See  Pleading,  HI.  3,  4. 

PURCHASE  MONEY. 

The  rule  which  relieves  a  purchaser 
from  seeing  to  the  application  of 
the  purchase-money,  when  the 
estate  is  subject  to  a  primary  ge- 
neral charge  of  debts,  has  refer- 
ence to  the  time  of  the  testator's 

a 

death,  and  does  not  cease  to  be 
applicable,  though  the  debts  be 
subsequently  paid  ;  and  therefore 
where  an  estate  so  charged  was 
sold  by  the  trustee,  it  was  held 
that  the  cestuis  que  trust  were  not 
necessary  parties  to  the  convey- 
ance, though  the  sale  did  not  take 
place  till  twenry-6ve  years  after 
the  testator's  death,  and  the  ven- 
dor, on  being  asked  by  the  pur- 
chaser whether  all  the  debts  were 
not  paid,  had  refused  to  answer 
the  question.     Forbes  v.  Peacock. 

Page  717 
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QUASHING  WRITS. 

Where  the  objection  to  the  legality 
of  an  original  writ  is  one  which 
may  be  taken  upon  the  pleadings, 
and  so  be  made  the  subject  of  an 
appeal,  the  Court  will  not  quash 
the  writ  upon  motion,  unless  it  is 
satisfied,  beyond  all  doubt,  of  the 
validity  of  the  objection.  Davies 
r.  Lonndes.  Page  328 


READY  MONEY. 
See  Construction,  III.  5. 

RECOGNIZANCE. 

The  sureties  in  a  committee's  recog- 
nizance, the  condition  of  which 
was  that  the  committee  should 
obey  the  orders  of  the  Lord  Chan- 
cellor with  respect  to  the  lunatic's 
estate,  held  liable  on  the  default 
of  the  committee,  not  only  for  the 
balance  reported  due  from  him  on 
his  accounts,  but  also  for  the  costs 
of  proceedings  subsequently  taken 
against  him  for  the  purpose  of  en- 
forcing payment  of  such  balance, 
although  the  sureties  had  no  no- 
tice of  the  default  of  their  prin- 
cipal until  afler  those  proceedings 
had   been   taken.     In  re  Locket/. 

Page  509 

REDEMPTION. 

A*  suit  for  the  redemption  of  a  mort- 
gage having  been  instituted  by  a 
party  claiming  as  heir-at-law  of 
the  mortgagor,  who  had  died  in- 


testate^ against  a  party-  who  also 
claimed  to  be  the  heir-at-law,  and 
who  had  got  possession  of  the 
estate  by  obtaining  an  assignment 
of  the  mortgage  term  after  notice 
of  the  plaintiff's  claim ;  the  Court, 
at  the  hearing,  made  an  immediate 
decree  for  redemption,  refusing 
the  Defendant  an  issue  to  try  the 
Plaintiff's  title,  although  it  de- 
pended upon  a  long  and  compli- 
cated pedigree,  the  pedigree  being 
established  to  the  satisfaction  of 
the  Court  by  documentary  evi- 
dence, and  the  Defendant  having 
entered  into  no  evidence  in  sup- 
port of  his  own  claim  to  the  heir- 
ship. 

SemUet  that  the  Court  would 
have  in  like  manner  refused  an 
issue,  had  the  Plaintiff  made  out 
only  a  prima  Jacie  case  in  support 
of  his  title,  inasmuch  as  the  De- 
fendant, having  obtained  posses- 
sion as  mortgagee,  was,  in  this 
suit,  to  be  considered  as  filling 
that  character  only,  and  a  decree 
against  him  in  that  character  would 
not  preclude  him  from  asserting 
his  title  as  heir-at-law  in  another 
proceeding. 

In  a  suit  for  redemption  by  the 
heir  of  a  mortgagor  against  the 
assignee  of  the  mortgagee,  who 
was  also  the  personal  represenu- 
tive  of  the  mortgagor,  the  Court, 
besides  the  usual  decree  for  re- 
demption, declared  the  Plaintiff 
entitled  to  have  the  balance  which 
should  be  found  due  from  him, 
and  which  should  be  paid  by  him 
to  the  Defendant,  in  respect  ^of 

the 
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the  mortgage  debt,  interest,  and 
costs  of  the  redemption,  repaid  to 
him  out  of  the  personal  estate  of 
the  mortgagor  in  a  due  course  of 
administration,  and  decreed  ac- 
cordingly, the  bill  being  properly 
framed  with  a  view  to  such  relief. 
Lloyd  V.  Wait.  Page  61 

REFERENCE. 
See  Guardian,  I. 

REHEARING. 

The  rule  that  there  cannot  be  a  se- 
cond rehearing  of  a  cause  before 
the  Lord  Chancellor  without  a 
special  order,  applies  equally  whe- 
ther the  first  rehearing  is  a  rever- 
sal or  an  affirmance  of  the  decree 
or  order  of  the  Court  below. 
Moss  V.  JBaldock,  Page  118 

On  an  appeal  from  an  order  allow- 
ing exceptions  to  a  Master's  re- 
port, those  parties  only  are  entitled 
to  be  heard  who  were  heard  in  the 
Court  below.  Attorney-General 
V.  Potter.  Page  492 

See  Charity,  3. 

REPLICATION. 

See  Lis  Pendens. 
Waiver,  1. 

REVIEW. 
See  Pleading,  II.  2. 

REVIVOR. 

Where  one  of  several  Defendants 
died  pending  their  joint  appeal  to 


the  House  of  Lords,  and  the  House 
of  Lords  having  admitted  his  re- 
presentatives, on  their  petition,  as 
parties  to  the  appeal,  eventually 
made  an  order  varying  the  decree 
below,  and  dismissing  the  bill  as 
against  the  Defendant  with  costs. 
Held  that  that  order  might  be 
made  an  order  of  the  Court  below 
without  first  reviving  the  suit. 
Thorpe  v.  MattingUy.     Page  200 

See  Official  Assignee. 
Pleading,  II.  1,  2. 


REVOCATION. 

A  testator  drew  two  cheques  on  his 
banker  in  favour  of  two  of  his 
servants,  with  a  direction  that  they 
should  be  presented  after  his  deaths 
and  about  a  year  afterwards  made 
a  formal  will,  in  which  amongst 
other  dispositions  he  gave  two  an- 
nuities to  the  same  persons,  and 
all  the  residue  of  his  personal 
estate  to  certain  other  persons, 
and  revoked  all  former  wills.  After 
his  death  all  the  three  instruments 
were  admitted  to  probate  as  con- 
stituting his  last  will.  Held,  that 
by  reason  of  the  probate  this  Court 
was  bound  to  treat  the  sums  for 
which  the  cheques  were  drawn  as 
legacies,  but  that  as  such  they 
were  constructively,  if  not  ex- 
pressly, revoked  by  the  will, 
Walsh  v.  Gladstone.        Page  294 

See  Jurisdiction,  IV. 


RIGHTS 
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RIGHT  TO  BEGIN.  |SENTENC£    OF    ECCLESLkS- 

^    __      ,                           .             .               TICAL   COURT. 
1.  Tm  ooIj  exccpdon  to  the  rale  I  

dtti  the  appellant  is  entitled  to  j  **  ^"^  ^  ■^- 

begin»  is  wbcm  a  DdTendant  ap-  j 

peals  from  ^e  wiiole  of  a  decree.  |     s££Yicb  (SDBSTITUTEDk 
Maderis  ▼.  MtrcUmt.      Fige  S70  j 
S.  Attbe  hearing  of  a  petition  «»d|^^^^^  ^"'^^^/ 
coutei  petiriun  in  Uattcj,  the  ooe  = 
prujing  the  confirmation  of  the^ 

other  simpir  opposing  it,  the  > 
lor  the  first  petition  is  en-  \ 
9  begia.     /m  re  Prmass  \ 

Pa.«;e44S 

I? 

S.  A  petition  to  confirm  the  >Iaster's  ! 


anthofitj 


to 


SGUCirOR. 
&r  CocTs,  ¥1.  2. 


act  lor  him  in  the  suit,  it  will 
order  that  serrice  of  the  <aJ]Mnc 
to  appear  aad  answei  on  that  per- 
son shaD  be  good  leiiice  oo  the 
;  b«t  the  evidence  of 
llbeiJamhuiKiBiniL 
don  in  the  nature  of  exceptions'      ^^"^rmfr.  Vipmrt.  Pige52! 

to  it  coming  on  to  be  heard  to- 
gether.    Held  (overriding  in  re 
Bmaimahfi  that  the  counsel  for 
thecicss  petition  ought  to  begin.  ' 
Im  re  Tmmtkemd.  F^  SM 

ROMAN  CATHOUC. 

Sit  CmAmiTT, 'I.  SPECinC   PERFORMANCE. 

In    a    amiiage    settlement,  wfakb 

cmnpri^d  onKj   the  propettj  of 
the  wi^,  it  was  ^^reed  between 
the  intended  hosbaod  and  wife, 
Attoraej.XjeneraI  Qoglbt  to  be       ami  each  of  them  covenanted  witfa 


a  pnrtj  to  all  inqaincs  betee  the 
Master,  nder  the  5S  G.  %c.  101. 
(Sr  Su  RomiS/i  Act),  and  aoj 
proceedings  taken  in  his  absence 


▼. 


the  tmitecij  that  anj  propeitf  to 
whkh  the  vile  saight  became  en- 
titled daring  the  oovertnre,  should 
be  convened  to  snch  mes  at  the 
should  bj  deed  or  wiQ  appoinf, 

to 


SECURITY  EOR  COSTS- 
SerCoars*  VI. 


the  ose  of    herself  lor  life,  re- 
aaiDder  to 

IbrhiaBfiMf  I  ■'   li     to  the 
of  dbevMe'k 
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fault  of  lach  children,  to  the  uie  i 
of  A.  B.  (her  niece)  and  her  heir*. 
Aller  the  death  of  the  wife  with-  [ 
out  children,  and  without  having  | 
exercised  her  power  of  appoint- 
ment, the  husband  filed  a  bill  I 
against  her  heir-at-law,  praying  I 
that  B  real  estate,  to  which  she 
had  become  entitled  during  her  | 
lifetime,  might  be  conveyed  to  the  , 
uses  of  the  settlement.  On  the 
question  whether  the  decree  for 
specific  performance  should  be 
confined  to  the  life  estate  of  the 
husband,  or  should  extend  to  the 
limitation  to  the  niece  (who  was 
also  dead);  Held,  that  it  should 
estend  to  the  latter,  on  the  ground 
that  the  right  of  the  husband  to  a 
specific  performance  of  part  of  the 
covenant  drew  with  it  the  right 
to  a  specific  perrormance  of  the 
whole,  at  least  as  against  the  heir 
of  the  settlor,  whatever  it  might 
have  done  as  against  a  purchaser 
for  value.  Davenport  i.  Bithopp. 
Hage  698 
See  Pleading,  III.  1- 


STATUTES. 

6  Ann.  c.  51.  and  14  G.  S.  c.  76. 

Whether  the  protection  given  by  the 
sUtutes  6  Ann.  c  51.  and  14  6. 
3>  c.  78-  to  a  party  in  whose  house 
or  on  whose  estate  a  fire  "  shall 
accidentally  begin,"  extends  to 
fire*  occasioned  by  the  negligence 
of  the  owner  or  his  servants,  or 
whether  it  is  confined  to  fires  aris- 
ing from  pure  accident  in  the 
limited  sense  of  the  word.  Vu- 
count  Catiterburjf  v.  The  Attorney- 
General.  Page  306 

3  &  4  /r.  4.  c.  27.  (Sfolute  of 
Lmitatiom.) 

See  JoURNBYS'  ACCOUMTS. 
TlTLB. 

3  4  4  JF.  4.  c.  74.    {Fine*  and  Reco- 
veries Act.) 
See  Protbctor  or  Sbttlkubnt. 

3  &  4  jr.  4.  c.  42.    {Law  Amendment 

Act.) 

See  Evidence,  3,  3. 

4  &  5  jr.  4.  c.  29.  {Landed  SecurUiei 
in  IrOand.) 

See  Irish  Mortgages. 


STAMP. 

A  court  of  equity  cannot,  any  more 
than  a  court  of  law,  receive  parol 
evidence  of  the  contents  of  a 
written  agreement,  which  appears 
never  to  have  been  stamped,  even 
where  it  is  proved  to  have  been 
fraudulently  destroyed  by  the 
party  against  whom  it  is  sought  to 
be  enforced.     Smitk  v.  Henley. 

Page  391 


1   &  2  Vict.  c.  110.    {AiolitioH  of 
Arrett  on  Meine  Proceu.) 
See  Elegit. 
5   Vict.   c.  5.    (Adminiitratitm   of 
Jutlice.) 

See  Ikjunction,  IIL 

5  &    6   Via.    c.    I3S.    {Bankrupt 
Amendment.) 

SeeBAStiRUVT,  5. 

6  4  7  Vict,  c  73.    {AUorneyt  and 
Solicitort.) 

See  Taxation. 

STAY 
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:?T AY  OW  EXECmOX. 


1.  Whttfti,  :q  asttit 
tbr  dit!  paifmenL  nC  a.  ik^sKT,  die 
^mounc  ciaioMed  IlwiiKAm  Imagltt 
intu  Court  M»d  iovosm^jni  iIk 
bill  «a»  4tbsnKtfUft  liieniMMii  at 
the  iieano^  the  Courcv  in  ^!raMi* 
in^  X  miiQuo  by  uie  Ptaiiits&  a» 
sQvr  the  tnoHer  of'  die  ttind 
in^  an  jpfieei  tu  die  E^ 
Ldciift  tirqiB  die  ieecee 
ntm  the  FlBinD&  jd  untieitafciQ^ 
to  submic  to  jov  ^TTUer  die  C«iarc 
might  thcreuiber  make  tiir  pey« 
ment  of  infieresc  ami  cuies.  with 
libertj  CO  the  I%«aniaiie»  at  •i^T 
iiir  a  cmuAEr  «>c  die  tliiDJ  liir  die 
puryuiL  oc  invesCBKttC  ja  iicJisr 
sccxnrirr,  hue  neniKii  za  n»{|iiii:e 
the  Pleimift  ta  coccr  men  aaii 
undercakiii^  by  traj  dif  inihemmDi 
agaiBiC  a  pomble  diii  ia  the 
Fond* :  and  an  ofajectiua  diac 
the  PaindiEK  wbc  w<ere  x  cur« 
puratzoo,  were  mcapah«e  of  {ivin^ 
anj  midertaidjig  which  wuoiii  be 
binding  on.  the  corporate  pnipeity. 
was  oiermlcd.  CarpcrfKian  it 
(jrlamcester  ▼.  Wood.        Paste  4^:5 

S.  The  Coort  will  nor^  in  ^emotiL 
:itaj  pmcceJiugs  in  a  caaKe  pend- 
va^  an  appeal  frooi  an  inct>r{i>- 
cutorj  order,  unleui  the  appeal 
can  be  speedily  heard :  and  there^ 
fore  where  the  appeal  is  to  the 
Hooae  of  Lords^  an  applicariua 
for  that  purpo;»e  will  act  be 
granted*  except  on  condition  that 
the  House  will  allow  the  appeal 
to  be  advanced  so  as  to  be  heurd 
within  a  limited  time.     Garcaaa  v. 

498 


I 


SUBSnTDTKMt 

See  RsvocATimr. 
SsavicB. 


SUPERSEDEAS. 
See  LuvATiCy  S» 

SDPPLEBffENTAL  BILL. 

S»  PLKADIKGy  IL 

TaaKSFSK  of  Causes. 

SUPPLEMENTAL   BILL  OF 
REVIEW. 

Tbe    Act    of   incorporation  of  t 
railwaj  Cooipanj  required  that  all 
reaoincuiQs  come  to  at  uietuagf 
of  tile  proprietors  should  be  ca- 
tered ma  book^  and  the  ennin 
were  omie  evidence  of  the  reso- 
lutions to  which    thej   referred. 
In  a  suit  against  the  CooipMij  for 
the    specific  performance  of  an 
;^reement,  the  Defemlancs  were 
ordered  tu  produce  their  boobv 
with  the  usual  libertj  u»  seal  up 
such  parts  as  did  not  rebce    to 
die    matteis    in    questioiL.     The 
books  were  produced  acconfiaiciT. 
but  the  pages  left  open  furaiHaed 
nu   evidence    of   the  agrecansic 
Albsr  the  btU  had  been  «fi-'<wtii^**»^ 
Rir  want  of  evidence,  the  ?iin^ 
difii^  on  an  alfidavit  of  koon^ns^ 
cently  discovered  that  the  aipree^ 
oKiit  had  been  recognoed  by  x 
reaoiudua  passed  at  a  aMeting  of 
the  proprietors^  applied  for  Icsre 
to  lile  a  supplemental  bill»  ia  the 
oature  of  a  bill  of  review^  fiir  the 
purpoae  of  makiog  the  mention 

And  dbe  Court, 
ahhogh 
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although  of  opinion  that  the  Plain- 
tiffs mighty  with  due  diligence, 
have  made  the  discovery  soon 
enough  to  have  availed  themselves 
of  it  in  the  original  suit^  never- 
theless granted  the  motion,  on  the  j 
ground  that  if  the  Defendants 
had  entered  the  resolution  in  their 
books,  as  they  ought  to  have 
done,  the  consequence  of  any 
want  of  care  and  attentionon  the 
part  of  the  Plaintiffs^  or  their 
agents,  would  have  been  obviated. 
Sheffield  Canal  Company  v.  Shef' 
field  and  Rotherham  Railway  Com" 
pany.  Page  484 

See  Pleading,  II.  2. 

SUPPLEMENTAL  ANSWER. 

A  Defendant  who  had  by  an- 
swer insisted  on  his  discharge 
under  an  Insolvent  Debtors'  Act 
in  India  as  a  defence  to  the  suit, 
but  had  stated  such  discharge,  as 
to  his  belief^  as  of  a  date  which 
would  not  entitle  him  to  the  be- 
nefit of  the  Act,  was  allowed  after 
the  cause  was  in  the  paper  for 
hearing,  to  file  a  supplemental 
answer  for  the  purpose  of  cor- 
recting the  error  in  the  date,  and 
thereby  bringing  himself  within 
the  protection  of  the  Act.  Ful- 
ton V.  Gilmore.  Page  522 


TAXATION. 

Charges  in  a  solicitor's  bill  for  ob- 
taining an  order  from  a  judge  at 
chambers,  for  leave  to  enter  satis- 
faction in  the  Common  Pleas  office 


upon  a  bond  given  by  his  client  to 
the  Crown  for  malt  duties.  Held, 
not  to  be  for  **  business  transacted 
in  a  court  of  law,"  so  as  to  oust 
the  jurisdiction  of  the  Lord  Chan- 
cellor or  the  Master  of  the  Rolls, 
to  order  taxation  of  such  bill. 
For  that  purpose  the  business 
must  be  some  proceeding  either 
in  a  suit  or  with  a  view  to  a  suit. 

Whether  proceedings  for  the 
purpose  of  entering  satisfaction  on 
a  judgment  with  a  view  to  the  sale 
of  an  estate  would  come  within 
that  description,  quaere. 

An  order  referring  a  solicitor's 
bill  for  taxation  may  be  made 
without  notice  in  either  of  the  two 
first  classes  of  cases  provided  for 
by  6  &  7  Vict.  c.  73.  *.  37.  Bx- 
parte  Gaitskell.  Page  576 

See  Costs. 

TENANT    FOR    LIFE    AND 
REMAINDERMAN. 

See  Annuity,  1,  2,  3. 

Construction,  IV.  1.  4. 

TITHE. 

Proof  of  perception  of  certain 
tithes  by  the  successive  officiating 
curates  of  a  church  for  a  period 
of  nearly  200  years,  without  op- 
position on  the  part  of  the  impro- 
priate rectors,  who  had  during  the 
whole  of  that  time  resided  in  the 
parish:  Held,  sufficient  evidence 
of  title,  as  against  the  tithe  payers, 
to  support  a  bill  for  such  tithes  by 
the  present  minister  as  perpetual 
curate,  although  the  Defendants 

insisted 


fUJl 
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insMted  that  such  perception  bad 
been  permissive  only,  and  the  do- 
cumentary evidence  was  inrecon* 
cilablewith  the  supposition  of  an 
endowment. 

To  a  bill  by  a  perpetual  curate 
for  tithes,  a  modus  was  held  to 
be  well  pleaded  as  <<  payable  to 
the  impropriate  rector  or  other 
owner  for  the  time  being  of  the 
tithes.**    Oliver  yr.  Latham. 

P^e408 

TITLE. 
The  period  for  which  a  good  title  is 
required  to  be  shown  is  still  sixty 
jears,  notwithstanding  the  statute 
S  &  4  FT.  4.  c.  27.  Cooper  v. 
Emery.  Page  388 

TRANSFER  OF  CAUSE& 

As  a  general  rule,  the  transfer  of 
a  supplemental  cause  from  one 
branch  of  the  Court  to  another, 
carries  with  it  the  original  cause, 
though  not  expressly  mentioned  in 
the  order.  Cass  v.  Cass.  Page  508 

TRUSTEES  (OF  CHARITIES). 

Petitions  for  filling  up  vacancies  in 
charity  trustees  require  the  ^fial  of 
the  Attorney-General,  but  need 
not  be  served  upon  him.  In  re 
the  Warwick  Charities.    Page  559 


VENDOR  AND  PURCHASER. 
See  CovBNANT  FOR  Deeds. 
Pleading,  III.  1. 
Purchase  Momsy* 
Title. 


VOLUNTARY  SETTLEMENT. 

I.  ii.,  shortly  before  his  death,  sent 
a  verbal  message  to  B.  his  debtor, 
desiring  him  to  hold  the  debt  in 
trust  for  C.   i?.  accepted  the  trust, 
aiid  the  transaction  was  communi- 
cated to  C.  both  by  A.  and  B. 
Held  (on  a  bill  filed  by  C.  against 
J?.,  and  the  personal  representa- 
tive of  ii.,  who  had  brought  sn 
action  against  B.  for  the  recovery 
of  the  debt),  that  the  trust,  al- 
though   voluntary,  was    bkidiDg 
upon  AJt  estate ;  and  an  injunc- 
tion whidi  had  been  granted  by 
the  Court  below,  was,   on  that 
ground,  upheld    on    appeal,  the 
Court  being  of  opinion  that  the 
transaction  amounted  to  the  same 
thing  as  \i  Am  had  declared  hira- 
sdf,  instead  of  JB.,  trustee  of  the 
debt  for  the  Plaintiff.     M^Fadden 
VmJenkhu.  Page  155 

2.  A  testator  bequeathed  a  sum  of 
money  to  trustees,  in  trust  for  hU 
daughter  for  life,  and  in  case  she 
died  without  leaving  issue,  for  ber 
next  of  kin,  exclusive  of  her  hus- 
band. During  the  lifetime  of  the 
daughter,  her  mother,  as  pre- 
sumptive next  of  kin,  by  a  volun- 
tary deed  assigned  her  expectant 
interest  in  reversion  to  the  hus- 
band. Held,  on  the  death  of  the 
daughter,  without  leaving  issue, 
that  the  assignment  operated  only 
as  an  agreement  to  assign;  and, 
consequently,  that  being  volun- 
tary, a  Court  of  Equity  would  not 
enforce  it.    Meek  v.  KettieweU* 

Page  342 

See  Spbcivic  Pbkformaxcb. 

WAIVER 
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WAIVER. 

1.  Where  a  Defendant,  who  is  in 
custody  under  process  of  con- 
tempt, for  want  of  an  answer, 
puts  in  his  answer,  the  Plaintiff^ 
by  replying  to  the  answer,  waives 
the  contempt,  and  entitles  the 
Defendant  to  his  discharge,  with- 
out payment  of  costs.  Old/ield 
V.  CobbetU  Page  557 

2«  Acts  amounting  to  waiver  of 
irregularity  in  an  attachment, 
though  not  available  in  answer  to 
an  application  by  a  prisoner  for 
his  discharge,  are  available  where 
the  party  has  obtained  his  dis- 
charge, and  where  his  only  object 
in  impeaching  the  attachment  is 
to  set  aside  subsequent  proceed- 
ings founded  upon  it.  Need'-  \ 
ham  v.  Needhatn,  Page  640 1 


WILL. 

See  Construction,  IV. 
Jurisdiction,  IV. 
Revocation. 

Rule  of  Construction  in. 

Of  two  inconsistent  dispositions  in 
a  will  (both  being  intelligible)^ 
whether  occurring  in  the  same 
sentence  or  in  different  sentences, 
the  last  is  to  prevail,  unless  a  con- 
trary intention  can  be  safely  in- 
ferred from  the  context. 

Discussion  as  to  the  amount  of 
internal  evidence  which  will  jus- 
tify such  an  inference.  Morrall 
V.  Sutton.  Page  533 

WRIT  OF  RIGHT. 

See  Journky*s  Accounts. 
Quashing  Writ. 


EKD  OP  THS  FIBST  VOLUME. 


LOKDOX 

SrariuiiuoDS  and  Shaw, 
New-sCrcct-SQuan. 


